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Eastern  District  of  Pennsylvinu,  to  wit : 

Beitiememberedy  that  on  the  eighth  day  of  June»in  the  fifW-fourth 

Sear  of  the  independence  of  the  IToited  States  of  America,  A.D.  1880, 
tichard  Peters,  of  the  said  district,  has  deposited  in  this  office  the  title 
of  a  booli,  the  right  whereof  he  claims  as  proprietor^  in  the  words  fol- 
lowing, to  wit: 

Reports  of  Cases  argued  and  adjudged  in  the  Supreme  Court  of 
the  United  States.  January  TermlS^.  By  Richard  Peters.  Coun- 
sellor at  Law,  and  Reporter  o(  the  Decisions  of  the  Supreme  Court 
of  the  United  States.    Vol.  IIL 

In  conformity  to  the  act  of  the  congress  of  the  United  States,  enti- 
tled, **  an  «ct  for  the  encouragement  of  learning,  by  securing  the 
copies  of  maps,  charts  and  books  to  the  authors  and  proprietors  of  such 
copies  dszing  the  times  therein  mentioned ;"  and  also  to  the  act,  en- 
titled, <*  an  act  sopplembntary  to  an  act,  entitled,  *  an  act  for  tlie  en- 
couragemeBt  of  learning,  by  securing  the  copies  of  maps,  charts  and 
hooka  t»  the  authors  and  proprietors  of  such  copies  during  the  times 
therein  mentioned,'  and  extending  the  benefits  thereof  to  the  arts  of 
designtDg,  engraving  »nd  etching  historical  and  other  prints." 

D.  Caldwell, 

CUrk  qfthe  Eastern  District  of  Pennsylvania, 
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IT  has  been  found  impracticable  to  include  inone  voldme 
all  the  Cases  decided  by  the  Supreme  Court  at  Januflyy  term 
1830.  The  Reporter  was  desirous  to  escape  from  the  la- 
bour of  prepariiDg  two  volumes  for  the  press,  and  still  more 
desirous  to  avoid  imposing  upon  the  profession  the  double 
expense  of  the  purchase  of  the  Cases  in  this  form. 

In  his  vindication,  and  in  explanation  of  the  course  which 
has  been  adopted,  he  has  been  indulged  with  the  permis- 
sion of  the  Court  to  publish  the  following  correspondence. 

Waihir^ton,  March  20, 1830. 
Supreme  Court  Room. 
Mj  Dear  Sir, 

I  am  exceedingly  embarrasseid  on  the  subject  of  the 
publication  of  the  Reports  of  the  Cases  decided  at  Xhi$  term, 
and  submit  myself  to  the  Court  for  direction. 

tt  is  manifest  that  it  will  be  impossible  to  comprehend  the 
whole  of  the  decisions,  with  the  arguments  of  counsel,  in 
one  volume,  of  p.  size  which  will  be  convenient,  and  exe- 
cuted on  a  type  such  as  is  proper  for  the  work.  Should  it 
be  desired  by  the  Court,  I  am  willing  to  publish  two  volumeis» 
introducing  in  most  of  the  cases  the  argumients  qf  counsel: 
indJMl  more  than  half  the  cases  are  now  ready  for  the 
press,  the  arguments  included;  having  intended  to  pursue 
the  plan  heretofore;  adopted.    But  the  objecGon.to  this  is, 
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that  the  profession  may  consider  the  expense  of  two  volames 
a  burtlien,  and  may  complain.  With  the  approval  of  the 
Court,  and  their  expression  of  a  wish  that  the  arguments 
shall  be  reported,  I  shall ^  be  entirely  protected.  If  the 
Court  shall  recommend  or  sanction  the  omission  of  the 
arguments,  I  shall  be  also  safe  from  the  censure  of  those 
gentlemen  whose  ability  in  the  diseussion  of  the  cases  which 
have  been  disposed  of  during  the  term  entitles  them  to 
every  illustration,  and  whose  arguments  it  would,  under 
other  circumstances,  give  me  great  pleasure  to  insert  in  the 
work. 

I  have  no  desire  to  present  the  case  in  any  form  which  can 
be  construed  as  intending  a  claim  on  the  government  for 
additional  compensation  for  delivering  to  the  department  of 
state,  two  volumes  instead  of  one;  and  I  wish  to  be  under- 
stood as  relinquishing  any  such  claim  or  purpose.  My 
whole  object  is  to  act  in  the  matter  as  the  court  shall  wish, 
and  I  shall  have  full  compensation  for  any  addition  to  my 
labours  in  their  approbation.  I  am,  sir,  with  great  respect 
and  esteem. 

Your  obedient  servant,  ft  thfully, 

RICHARD  PETERS. 
Mr  Chief  Justice  Marshall. 

Washington^  March  22d. 
My  Dear  Sir, 

I  laid  your  letter  before  the  Court,  and  found  a  general 
disposition  among  the  Judges  to  approve  of  the  course 
which  you  should  yourself  think  most  eligible.  I  believe 
vve  all  think  that  the  arguments  at  the  bar  ought,  at  least  in 
substance,  to  appear  in  the  Reports.  They  certainly  con- 
tribute very  much  to  explain  the  poinU  really  decided  by 
the  Court.  If  this  cannot  be  done  in  one  volume,  I  should 
think  it  advisable  to  give  us  two.  With  great  respect  and 
esteem,  I  am,  dear  sir. 

Your  obedient, 

J.  MARSHALL. 
RtCHABB  Peters,  Es^. 


OBITUARY. 


THE  obligation  to  record  the  decease  of  Mr  Justice  Wash- 
ington is  felt  with  the  deepest  sensibility.  Associations  of 
years,  during  which  it  was  the  good  fortune  of  the  writer  to 
possess  his  friendship  and  esteem,  were  thus  terminated :  his 
judicial  career,  of  thirty-one  years,  distinguished  by  all  the 
lustre  and  usefulness  that  (alent,  learning  and  virtue  could 
give,  was  closed  by  that  event.  He  died  at  Philadelphia, 
on  the  26th  day  of  Noviember  1829,  in  the  sixty-eighth  year 
of  his  age ;  and  his  remains  were  conveyed  to  Mount  Vernoni 
and  deposited  in  the  same  tomb  with  those  of  his  uncle ;  Thk 
Father  of  his  Country* 

It  may  be  said  with  truth  that  Mr  Justice  Washington 
belonged  to  two  states — Virginia  and  Pennsylvania.  He  was 
born  and  educated  in  Virginia,  and  there,  for  some  time,, 
practised  his  profession :  he  acquired  his  knowledge  of  the 
law  in  Pennsylvania ;  in  that  state  the  great  portion  of  his 
eminent  judicial  labours  were  performed ;  and  in  that  state 
he  died.  He  was  equally  beloved,  honoiired,  and  lamented 
in  both  states. 

Mr  Justice  Washington  was  the  son  of  John  A.  Washing- 
ton, Esquire,  of  Westmoreland  county,  Virginia,  who  was  the- 
next  eldest  brother  of  general  Washington.  His  father  was 
a  gentleman  of  strong  mind,  and  possessed  the  considera- 
tion and  confidence  of  all  who  knew  him.  He  was,  with 
honour  to  himself,  a  delegate  in  the  state  legislature  of  Vir- 
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ginia,  add  a  magistrate  of' the  coanty  in  which  he  resided. 
Bushrod  Washington,  his  ioH,  received  a  part  of  his  classical 
education  in  the  house  of  the  inflexible  patriot  Richard 
Henry  Lee,  under  a  private  tutor ;  his  studies  were  con- 
tinued under  his  paternal  roof,  and  afterwards  at  William 
and  Mary  College.  At  that  respectable  institution  com- 
menced his  intimacy  and  frieodship  with  Mr  Chief  Justice 
Marshall,  with  whom  he  became  afterwards  associated  in 
the  Supreme  Court  of  the  United  States ;  and  whose  esteem, 
confidence  and  respect,  he  continued  to  possess,  in  the  fullest 
extent,  to  the  close  of  his  life. 

The  invasion  of  Virginia,  by  lord  Cornwaljis,  called  from 
their  studies,  for  its  defence,  the  gallant  youth  of  the  state, 
and  among  them  Bushrod  Washington,  who  joined  a  volun- 
teer troop  of  cavalry,  under  colonel  John  F.  Mercer,  in  the 
anby  commanded  by  the  marquis  La  Fayette.  During  the 
whole  of  the  summer  he  remained  in  the  field,  and  until 
CornwaDia  had  crossed  James  River.  It  was  then  supposed 
that  the  invaders  intended  to  move  dn  South  Carolina;  the 
troop  was  disbanded,  and  its  members  returned  to  their 
homes.  In  the  following  winter  he  came  to  Philadelphia, 
and,  under  the  auspices  and  affectionate  care  of  general 
Washington,  he  was  placed,  as  a  student  at  law,  in  the 
office  of  Mr  Wilson ;  a  gentleman  of  great  legal  learning 
and  high  character,  and  who  was  afterwards  appointed  a 
justice  of  the  supreme  court  of  the  United  States.  After 
completing  his  studies,v  he  returned  to  Virginia,  and  pri^c- 
tised  his  profession  in  his  native  county  with  reputation  and 
success.  In  1787,  he  was  chosen  a  member  of  the  house  of 
delegates  of  Virginia;  and  the  following  year,  as  one  of 
that  body,  he  assisted  in  the  adoption  and  ratification  of  the 
constitution  of  the  United  States  by  the  state  of  Virginia. 

From  Westmoreland  he  removed  to  Alexandria,  a  wider 
sphere  for  the  exerdse  of  his  talents  as  an  advocate  and  a 
jurist;  and  he  went  afterwards  from  thence  to  Richmond. 
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and  there  aBsumed  and  maintained  an  equal  station  with, 
th^  gentlemen  of  that  J)ar ;  whom  to  eqin\f  has  always  been 
and  continues  to  be  conclasiye  evidence  of  the  highest  pro- 
fessional attainments  and  character.  ' 

Daring  his  arduous,  industrious  and  extensive. practice  at 
the  bar  in  Richmond  and  throughout  the  state,«  Judge  Wash- 
ington undertook  to  report  the  decisions  of  the  supreme 
court  of  Virginia;  a  work  in  two  volumes,  of  high  authority 
in  the  courts  of  that  state,  and  in  those  of  the  union. 

He  was  married  in  1785  to  Miss  Blackburn ;  he  h^  no 
children.  He  was  a  devoted  husband,  to  an  affectionate 
wife ;  and  such  was  the  strength  of  her  conjugal  attachment 
to  her  deceased  husband,  that  she  survived  him  but  three 
days. 

His  high  and  just  reputation  as  a  lawyer,  the  purity  and 
integrity  of  bis  character,  and  the  confidence  and  respect 
of  tho  whole  community  with  whom  he  lived,  induced  Pre- 
sident ^dams,  in  1^98,  to  appoint  him  an  associate  justice 
of  the  supreme  court  of  the  United  States,  to  fill  the  vacancy 
which  had  occurred  by  the  decease  of  Mr  Justice  Wilson. 
He  continued4o  hold  that  honoured  and  honourable  station 
until,  his  death;  and  presided  in  the  circuit  court  of  New 
Jersey  and  in  that  of  Pennsylvania  from  April  1803^  having 
been  during  that  year  assigned  to  the  circuit  courts  com- 
posing the  third  circuit. 

Judge  Washington  was  the  favourite  nephew  of  Presi- 
dent Washington,  and  the  devisee  of  Mount  Veinon;  the 
much  loved  residence  of  that  pure,  distimguished  and  vene- 
rated patriot.  To  Judge  Washington  he  also  gave  his  library, 
and  he  also  bequeathed  to  him  his  public  and  private  papers; 
at  the  same  time  appointing  him  one  of  his  executors^ 
These  high  and  afiectionate  testimonials  of  confidence  and 
esteem  must  have  ever  been  held  in  proud  possession  by 
him  on  whom  they  were  bestowed,  and  by  whom  they  were 
deserved. 

Vofc.  Ill  —2. 


It  is  with  peculiar  satisfaction  Uiat  the  writer  has  been 
permitted  by  Mr  Justice  Story  to  introduce  here  his  evidence 
of  the  talents,  the  usefulness,  the  qualifications  and  the  vir- 
tues of  Mr  Justice  Washington.  This  was  given  in  a  notice 
written  by  him  immediately  after  that  occurrence.  Laudari 
a  viro  laudato. 

**  For  thirty-one  years  Judge  Washington  held  the  sta- 
tion of  justice  of  the  supreme  court,  with  a  constantly  in- 
creasing reputation  and  usefulness.  Few  men,  indeed,  have 
possessed  higher  qualifications  for  the  office,  either  natural 
or  acquired.  Few  men  have  left  deeper  traces  in  their  judicial 
career  of  every  thing,  which  a  conscientious  judge  ought  to 
propose  for  his  ambition  or  his  virtue  or  his  glory.  His 
mind  was  solid,  rather  than  brilliant ;  sagacious  and  search- 
ing, rather  than  quick  or  eager ;  slow,  but  not  torpid ;  steady, 
but  not  unyielding ;  comprehensive  and  at  the  same  time 
cautious ;  patient  in  inquiry,  forcible  in  conception,  clear 
in  reasoning.  He  was,  by  original  temperament,  mild,  con- 
ciliating, and'  candid;. and  yet  was  remarkable  for  an  unr 
compromising  firmness.  Of  him  it  may  be  truly  said,  that 
the  fear  of  man  never  fell  upon  him ;  it  never  entered  into 
his  thoughts,  much  less  was  it  seen  in  his  actions^  In  him 
the  love  of  justice  was  the  ruling  passion,-r-it  was  the  mas-, 
ter  spring  of  all  his  conduct.  He  made  it  a  matter  of  con- 
science to  discharge  every  duty  with  scrupulous  fidelity;  and 
scrupulous  zeal.  It  mattered  not,  whether  the  duty  were 
small  or  great,  witnessed  by  the  world  or  performed  in  pri- 
vate; every  where  the  same  diligence,  watchfulness  and 
pervading  sense  of  justice  were  seen.  There  was  about  him 
a  tenderness  of  giving  offence,  a.id  yet  a  fearlessness  of 
consequences  in  his  official  character,  which  it  is  difii- 
cult  to  portray.  It  was  a  rare  combination,  -which  added 
much  to  the  dignity^of  the  bench,  and  made  justice  itself, 
even  when  most  severe,  soften  into  the  moderation  of  mercy. 
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It  gained  confidence,  when  it  seemed  least  to  seek  it.  It 
repressed  arrogance  by  overawing  or  confounding  it. 

**  To  say,  that  as  a  judge  he  was  wise,  impartial,  and  honest, 
is  but  to  attribute  to  him  those  qualifications,  without  which 
the  honours  of  the  bench  are .  but  the  means  of  public  dis- 
grace or  contenipt.  His  honesty  was  a  deep  vital  principle, 
not  measured  out  by  worldly  rules.  His  impartiality  was  a 
virtue  of  his  nature,  disciplined  aiid  instructed  by  constant 
reflection  upon  the  infirmity  and  accountability  of  man.  His 
wisdom  was  the  wisdom  of  the  law,  chastened  and  refined 
and  invigorated  by  study,  guided  by  experience,  dwelling 
little  on  theory,  but  constantly  enlarging  itself  by  a  close 
purvey  of  principles. 

*^  He  was  a  learned  judge.  Not  in  that  every  day  learning, 
which  may  be  gathered  up  by  a  hasty  reading  of  books  and 
cases.  But  that,  which  is  the  result  of  long,  continued,  labo- 
rious services,  and  comprehensive  studies.  He  read  to  learn, 
and  not  to  quote ;  to  digest  and  master,  and  not  merely  to 
display.  He  was  not  easily  satisfied.  If  he  was  not  as  pro> 
found  as  some,  he  was  more  exact  than  most  men.  Butlhe 
value  of  his  learning  was,  that  it  was  the  keystone  of  all  his 
judgments.  He  indulged  not  the  rash  desire  to  fashion  the 
law  to  his  own  views ;  but  to  foUpw  out  its  precepts,  with  a 
sincere  good  faith  and  simplicity.  Hence  he  possessed  the 
happy  faculty  of  yielding  just  the  proper  weight  to  autho- 
rity ;  neither  on  the  one  hand  surrendering  himself  to  the 
dictates  of.othef  judges,  nor  oii  th&  other  hand  overruling 
settled  doctrines  upon  his  own  private  notions  of  policy  or 
justice. 

<  ^<But  it  IS  as  a  man,  .that  those,  who  knew  him  best, 
will  most  love  to  contemplate  him.  There  was  a  daily 
beauty  in  his  life,  which  won.  every  .heart.  He  was  bene- 
volent, charitable,  atTectionate  and  liberal  in  the  best  sense 
of  the  terms.  He  was  a  Christian,  full  of  religious  sensibi- 
lity and  religious   humility.     Attached  to.  the  Episcopal 
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church  by  education  aud  choice,  he  wai  one  of  ita^moat 
sincere,  but  unostentatious  friends.  He  was  as  free  from 
bigotry,  as  any  man ;  and  a,t  the  same  time  that  iie  claimed 
the  right  to  think  for  himself,  he  admitted  without  reserve 
the  same  right  in  others*  He  was,  therefore,  indulgent  even 
to  what  he  deemed  errors  in  doctrine,  and  abhorred  all  per- 
,  secutioo  for  conscience'  saJke.  But  what  made  religion  most 
attractive  in  him,  and  gavo  it  occasionally  even  a  sublime 
expression,  was  its  tranquil,  cheerful,  unobtrusive,  meek  and 
gentle  character.  There  was  a  mingling  of  Christian  gracea- 
in  him,  which  showed  that  the  habit  of  ^is  thoughU  waa 
fashioned  for  another  and  a  better 'world." 

At  the  session  of  the  Supreme  Court  at  January  term  1830* 
Mr  Berrieii,  the  attorney  general  of  the  United  States, 
moved  the  court  to  have  the  proceedings  of. the  bar  and' 
officers  of  the  court,  expressive, of  their  high  seub?  of  tlie 
merits  and  talents  of  Mr  Justice  Washington,  entered  on  tha 
record  of  the  court.    Mr  Chief  Justice  Marshall  said : 

"The  sentindents  of  respect  and  affection  which^the  gen- 
tlemen of  the  bar  and  the  officers  of  the  court  have  i^f^ipressed 
for  the  loss  of  our  deceased  brother,  are  most  grateful  to 
me,  and  1  can  say,  with  confidence,  to  ail  my  brethren.  No 
man  knew. his  worth  better  or  deplores  hi^  death  more  than 
myself;  and  this  sentipent,  I  am  certain,  is  common  to  bit 
former  associates.  I  am  very  sure,  I  may  say  fot  my  bre- 
thren, as  well  as  for  myself,  that  the  application  is  tt^i 
gratifying  to' us  all;  and  that  in  ordering  the  resiolttticMui  15 
be  entered  oti  the  minutes  of  our  proceedings,  we  iildulg# 
pur  own  feelings  not  less  than  the  feelings  oif  those  who 
make  the  application." 

Immediately  on  the  decease  of  Mr  Justice  Wasiiingtbay 
the  bar  of  Philadelphia  assembled  to  testify  dieir  sense  of 
the  loss  sustained  in  his  decease  by  the  court  and  by  the 
nation.  Resolutions  expressive  of  their  sentiments  and  feel- 
ings were  unanimously  adopted,  and  a  gentleman  of  high 
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attaiomantf  and  station  was  requested  to  pronounce  an  eu- 
logfum  on  the' deceased. 

The  bar  of  the  circuit  court  of  the  United  States,  for  the 
eastern  district  of  Pennsylvania,  have  caiused  to  be  placed 
a  mural  tablet  of  marble,  in  a  recess  immediately  behind  and 
above  the  seat  of  the  judges,  in  the  room  lately  arranged 
for  the  circuit  court,  in  the  '^  Hall  of  Independence,"  in 
the  city  of  Philadelphia ;  on  which  is  inscribed ; 

THIS  TABLET 

Records 

The  affection  and  respect  of 

The  Members  of  the  Phikdelphia  Bar, 

for 

BUSHROD  WASHINGTON, 

An  AsMMaate  Justice  of  the  Supreme  Court  of  the  United  Stai.. 

Alike  distinguished  for 

Simplicity  of  Manners, 

and 

Purity  of  Heart : 

Fearleis,  dignified,  and  enlightened,  as  a  Judge ; 

No  influence  or  interest 

could  touch  his  integrity, 

or 

Bias  his  Judgment : 

A  zealous  patriot,  and  a  pious  Christian. 

He  died 

At  Philadelphia, 

On  the  26th  of  November,  A.D.  1829  ; 

Leaving 

To  his  professional  brethren, 

A  spotless.fiime ; 

And  to  his  country. 

The  learning,  labour  and  wisdom 

of  a 

Long  judicial  Life. 
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RULiDS  AND  ORDERS 


OF 
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'  1  i  February  1830.  There  having  been  two  Associate  Jus- 
tices of  the  Supreme  Court  appointed  since  its  last  session  : 
it  is  ordered,  that  the  following  allotment  be  made  of  the 
Chief  Justice  and  the  Associate  Justices  of  the  said  Su- 
preme Court  among  tl^e  Circuits,  agreeably  to  the  act  of 
congress  in  such  case  made  and  provided,  and  that  such 
allotment  be  entered  on  record,  viz. 

For  the  first  Circuit,  the  Hon.  Joseph  Story. 

For  the  second  Circuit,  the  Hon.  Smith  Thompson. 

For  the  third  Circuit,  the  Hon.  Henry  Baldwin. 

For  the  fourth-  Circuit,  the  Hon.  Gabriel  Duvall. 

For  the  fifth  Circuit,  the  Hon.  John  Marshall,  Ch.  Justice. 

For  the  sixth  Circuit,  the  Hon.  William  Johnson. 

For  the  seventh  Circuit,  the  Hon.  John  M'Lean. 

March  1830.  The  Court  on  the  second  day  in  each 
term,  hereafter,  will  commence  calling  the  cases  for  argu- 
ment, in  the  order  in  which  they  stand  on  the  docket, 
and  proceed  from  day  to  day  during  the  term,  in  the  same 
order ;  and  if  the  parties  or  either  of  them  shall  be  ready 
when  the  case  is  called,  the  same  will  be  heard  $  and  if 
neither  party  shall  be  ready-  to  proceed  in  the  argument,  the 
cause  shall  go  down  to  the  foot  of  the  docket,  unless  some 
good  and  satisfactory  reason  to  th^  contrary  shall  be  showQ 
to  the  court.    That  ten  causes  only  shall  be  considered  as- 
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liaini  to  be  called  on  each  day  daring  the  ternii  including 
the  one  under  argument,  if  the  same  shall  not  be  concluded 
on  the  preceding  day.  No  cause  shall  be  taken  up  out  of 
its,  order  on  the  docket,  or  be  set  down  for  any  particular 
day;  except  under  special  and  peculiar  circumstancesi  to 
-be  shown  to  the  court.  £very  cause  which  shall  have  been 
twice  called,  in  its  order,  and  passed,  and  put  at  the  foot  of 
the  docket,  shall,  if  not  again  reached  during  the  term  it 
was  last  ciUled,  be  dismissed,  and  no  longer  continued  on  the 
docket 

12  August  1796.  Ordered,  that  when  process  at  com- 
mon law,  or  in  equity,  shall  issue  against  a  state,  the  same 
shall  be  served  on  the  governor,  or  chief  executive  magis* 
trate,  and  attorney  general  of  such  state*. 

Mpntalet  vs.  Murray,  February  Term  1806.  Milrshall, 
CL  J.  stated  the -practice  of  the  court  to  be,  that  when  th^re 
is  no  appearaiice  for  the  plaintiff  in  error,  the  defendant  may 
have  the^aintiff  called,  and  dismiss  the  writ  of  error;  or 
may  open  the  record  and  pray  for  an  affirmance.  In  such  a 
case  casts^  go  of  course*. 

*  These  rales  of  court  litve  oeeo  omitted  in  1  Wheston,  1  Peters,  and  1 
Condensed  Reports.  This  omission  srose  from  the  fact  that  they  were  not 
regnbrly  entered,  with  the  other  rules  of  court,  by  the  then  derk  of  the  court,  tt 
the  time  of  their  adoption. 
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The  following  Gentlemen  were  admitted  to  practice  at  the 
Bar  of  the  Supreme  Court' of  the  United  States,  at  Jan- 
uary Term  1830. 


Greene  C.  Bronaon, 
Daniel  Lord,  Jun. 
Washington  Quincy  Morton, 
Henry  B.  Cowles,  M.  C. 
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OF 
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AT 


JANUARY  TERM  1630. 


RiiAABB  R.  KtisNE,  FiAnrrn^iK  Ehbor  m.  MAROAj|t]Bt  Mxads, 
ExBeuTBix  OF  RicHARo  W.  Meai^s,  dbcsabsd,  DsFsmoAin:*  is 
Ebbos«- 

A  commMoft  wu  iMved  to' (he  ttame  of  Ittebard  ^  Meade/  (he  Dtoie  ef  (ha 
detodtD.(  betog  Blebi^  FF.  Metde.  Thie  ie  »  derical  error  to  niiktoif  out 
the  eoiniiMieton»  and  does  not  afleet  the  fxeeution  of  (he  connnifiion.    [6] 

It  may  well  be  qaestioned  idiether  the  miadle  letter  of  a  name  forrof  any  part 
of  tbe.ehrlftifin  name  of  a  party*  It  If  aaid  the  law  knowf  only  of  end  cbrla- 
(las  name,  and  (here'  are'a^jfidged  caaei  adongly  countenancing.  If  net  Ailly 
eatabliihinf » that  the  entire  omiaaion  oC  a  middle  letter  ia  not  a  mianonier  or 
Tarlaiiiee.    [7] 

A  witne*i».  the  cfeik  of  the  jplatotiflTr  examined  under  a  eommimlon,  atated  the 
payment  of  a  aam  of  money  to  have  been  made  by  him  (o  the  delendant,  ind 
(hat  (he  defendant  at  hia'  reqoeat  made  an  entry  in  the  pldntiflf  a  rough  ciali 
book,  wiiUnghia  naihe  at  full  length,  and  stating  the  sum  paid  to  him,  not  so 
much  for  the  sake  of  the  receipt,  as  to  order  for  him,  the  ititoessr  toibeoome 
acquatoted  with  bis  signature,  and  the  way  of  apelllog  Us  name.  It  Is  not 
neceesary'  to  produce  the  book  In  which  the  entry  was  made,  and  paiial 
evidence  ef  the  payment  of  the  money  is  legal.  It  jcannot  bb  laid  down  aa 
A  universal  rule,  that  where  written  evidence  of  a  (act  exists,  all  parol  eyidence 
of  (he  same  fiict  is  excluded.    [7] 

It  knot  known  (hat  ihei^  is  any.  pnctlce  to  (he  eieett(ton  or  tetam  of  a  com- 
mission, requiring  a'  c^itific^te,  to  whose  hand  writtog  the  depositions  returned 
with  (he  comnkissloh.wike.  (aken  down.    All  (ha(  (he  commission  requires  is, 
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[KaeM  M.lfeid«.] 

that  the  eominiMioDen»  hiTing  radaced  the  depof  itioiui  tiken  by  (hem  to 
wrilinf,  should  s<!nd  (hem  with'  the  commiMioo.  under  their  handi  and  teala 
to  the  judges  of  the  court  out  of  which  the  coinmission  issued.  But  it  is 
immaterial  in  whose  hand  writing  the  depo»tions  are ;  and  it  cannot  be  le- 
quired  that  they  should  certify  any  immaterial  fact.    [8] 

A  certificate  by  the  commissioners, '  that  A.  B.  whom  they  were  going  to  em- 
ploy as  a  clerk  had  been  sworn,  admits  of  no  other  reasonable  interpretation 
than  that  A.  B.  was  the  person  appointed  by  them  as  clerk.    [9] 

It  is  not  necessary  to  return  with  the  commission  the  form  of  the  oath  adminis* 
tered  by  the  commisstonera  to  the  witnesses.  When  the  commissioners  cer- 
tify, the  witnesses  were  sworn,  ahd  the  interrogatories  anneied  to  the  commis- 
iion  were  all  put*to  them.  It  is  presumed  that  they  were  sworn  and  ezamioed 
M  to  all  their  knowledge  of  the  lacts.    [10] 

ERROR  to  the  circuit  court  for  the  county  of  Washington 
in  the  district  of  Columbia. 

In  the  circuit  court  the  testator  of  the  defendant  in  error 
Richard  W.  Meade,  instituted  an  action  against  Richard  R. 
Keehe,  the  plaintiff  in  error,  for  money  lent  and  advanced 
to  him  in  Spain,  where  Mr  Meade,  at  the  time  of  the  loan,  re- 
sided, and  carried  on  business  as  a  merchant.  In  order  to 
establish  the  claims  of  the  plaintiff  below,  a  commission  was 
issiied  to  Cadiz;,  and  under  the  same,  certain  depositions 
were  taken,  which  were  returned  with  the  commission.  The 
commission  was  directed  to  tha  commissioners  in  4  case 
stated  to  >e  depending  in  the  court  in  which  RichahltAf. 
I^eade  was  plaintiff,  and  Richard  R.  Keene  defendant ;  and 
it  was  returned  to  the  court  under  the  hands  and  seals  of  the 
commissioners,  who  certified  that  the  '^  execution  of  the 
commission  appears  in  a  certain  schedule  annexed.'' 

In  the  schedule  annexed  to  the  commissio;!  was  also  the 
following  certificate  under  the  hands  of  the  commissioners. 

*^  We  the  undersigned,  appointed  commissioners  to  ex- 
amine evidences  in  .a  cause  depending  in  the  circuit  court 
of  the  county  of  Washington  in  the  district  of  Columbia,  be- 
tween Richard  W.  Meade  plaintiff,  and  Richard  R.  Keene 
defendant,  do  hereby  certify  that  we  have  severally  taken  the 
oath  into  the  hands  of  each  other  prescribed  in  the  herein 
annexed  commission,  and  we  further  certify  that  we  have 
likewise  administered  the  path  prescribed,  by  the  same  herein 
annexed  commission,  to  Mr  James  M^Cann^  the  ckrkioe 
are  going  to  employ /or  the  execution  of  the  same.*- 
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[Keene  M.  Meade.] 

The  commission  *^  required  the  commissioners,  or  a  jnajo- 
rity  of  them,  to  cause  to  ccrme  before  them  all  such  evidences 
as  shall  be  named  or  produced  to  them  by  either  the  plain- 
tiff or  defendant ;  and  to  examine  them  on  oath  touching 
their  knowledge  or  remembrance  of -any  thing  relating  to  the 
cause.''  The  record  does  not  show  that  any  interrogatories 
were  annexed  to  the  commission. 

The  commissioners  also  certify  as  to  the  execution  of  the 
commission  in  the  following  words,  "  We  the  undersigned 
do  certify  that,  in  compliance  with  our  duty,  we  shall  ex- 
amine the  witnesses  upon  the  following  interrogatories,  which 
we  deem  necessary  first  to  establish." 

Interrogatories  returned  with  the  commission,  were  then 
administered  to  the  witnesses,  and  the  separate  answers  to 
each  written  and  returned. 

Frederick  Rudolph,  who  was  the  clerk  and  book  keep^t 
of  Mr  Meade,  testified  as  to  one  of  the  items  of  the  account, 
*f  that  on  the  defendant's  receiving  two  hundred  and  fifty 
dollars,  the  defendant  himself  made  the  entry  thereof  in  the 
rough  cash  book,  writing  his  name  at  full  length,  probably 
at  my  own  request,  not  so  much  for  the  sake  of  the  receipt, 
as  in  order  for  me  to  become  acquainte.d  with  his  signature, 
and  the  way  of  spelling  his  name." 

On  the  trial  of  the  cause,  the  counsel  for  the  defendant 
objected  to  the  reading  of  the  commission  on  the  ground 
of  a  variance  in  the  name  of  the  plaintiff  in  the  commission^ 
the  plaintiff  being  called  Richard  M.  Meade,  instead  of 
Richard  W.  Meade.  This  objection  was  overruled  by  the 
court;  the  defendant's  cowisel  also  objected  to  the  deposi- 
tion of  F..  Rudolph,  so  far  as  the  same  went  to  prove  the 
item  of  $250  in  the  plaintiff's  account ;  alleging  as  the  ground 
of  the  objection,  that  as  there  was  a  written  acknowledgement 
made  by  the  defendant,  the  writing  should  be  produced,  and 
the  same  could  not  be  proved  by  parol.  The  plaintiff  by  his 
counsel  offered  to  withdraw,  and  stated  that  he  withdrew  and 
inraived  that  part  of  the  deposition  which  went  to  prove  the 
existence  of  a  written  acknowledgement  or  receipt,  and  he 
relied  qnly  on  the  proof  of  the  actual  payment  of  the  amount 
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ppud  bjr  the  witness.  The  coart  overraled  the  objection  and 
permitted  the  evidence  to  be  read. 

The  defendant  by  bis  counsel  also  objected  to  the  reading 
of  the  depositions  returned  with  the  commission,  because  the 
commissioners  had  not  certified  in  whose  hand  writing  the  de- 
positions were  lakien  down»  nor  that  they  had  appointed  a 
clerk,  nor  administered  the  oath  to  their  clerkj  as  required 
by  the  said  commission ;  nor  that  the  said  witnesses  were 
required^  to  testify  all  their  knowledge  or  remembrance  of 
any  thing,  that  may  reJate  to  tho  said  cause;  nor  that  they 
were  sworn  so  to  do,' but  were  examined  on  particular  inters 
rogatories  propounded  by  the  commissioners  themselves. 
But  the  court  overruled  the  objections,  and  permitted  the  de* 
positioas  to  be. read  in  evidence  to  the  jury,  &c. 

The  .defendantV  counsel  excepted  to  thejopinion  of  the 
court,  on  the  objections  ma(|e  to  the.  evidence,; and  the  court 
Kealed  a  bill  of  ^exceptions :  upon  which  the  defendant  pro- 
secuted this  writ  of  error* 

Mr  Key,  for  the  plaintiff  in  error,  contended,  that  as  there 
was  written  evidence  of  the  payment  of  the  sum  of  $250,  it 
should  hjGive  been  produced;  and  that  in  its-absence,  no  alle- 
gation of  its  loss  having  been  made,  parol  proof  of  its  con- 
tents could  not  bo  given.  The  entry  in  the  book  was  the 
original  and  superior  evidence; 

The  offer  of  the  plaintiff's  counsel  to  strike  out  that  part 
of  the  deposition  of  Rudolph  which  referred  to  the  written 
entry,  did  not  prevent  the  influence  of  the  fact  that  such  evi- 
dence existed,  nor  Seprive  the  defendant  of  his  right  to  its 
production. 

As  to  the  misnomer  of  the  plaintiff,  he  argued  that  the 
commission  was  an  ex  parte  proceeding,  and  a  strict  scrutiny 
of  it  is  warranted  and  demandable.  The  misnomer  shows  a 
differe&t  plaintiff  from  the  real  plaintiff  in  the  cause. 

He  objected  to  the  execution  of  the  commission,  as  it  did 
not  appear  that  the  interrogatories  were  those  of  the  parties 
to  the  cause,  but  had  been  framed  and  put  by  the  commis- 
sioners, without  notice  of  the  same.    Nor  did  it  appear  that 
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the  clerk,  wbo  was  sworn,  wrote  down  the  examinations  of 
the  witnesses;  the  certificate  stating  only  that  the  clerk  was 
sworn,  whom  the  commissiotaera  *<  were  about  to  employ.'* 
The  clerk  does  not  attest  the  depositions. 

.  He  also  contended  that  the  other  matters  stated  in  the 
court  below  were  legal  objections  to  the  commission.  Cited 
5  Har.  and  John.  438. 

Mr  Lee  and  Mr  Jones,  for  the  defendant  in  err6r,  main- 
tained, that  the  objections  made  by  the  plaintiff  in  error 
were  merely  technical,. and  such  as  were  exclusively  in  the 
power  of  the  circuit  court.  This  court  has  decided  against 
such  objections  sis  ground  of  error.    7  Cranch,  208. 

As  to  the  variance,  it  was  said  it  was  immaterial ;  or  if 
material^  should  have  been  the  subject  of  a  plea ;  and  if  it 
had  been  pleaded,  the  plaintiff  could- have  cured  the  defect 
by  an  averment  that  the  person  named  in  the  commission 
and  the  plaintiff  were  the  same.  Cited  5  Bac.  Ab.  2 id.  1 
Wash.  Rep.  267.     1  T.  R.  235. 

The  evidence  of  Rudolph  was  not  to  prove  the  contents 
of  the  memorandum,  but  the  advance  of  the  money  by  the 
witness  as  the  plaintiff's  agent.  The  entry  in  the  book  was 
but  secondary  evidence  of  the  payment ;  and  to  claim  that 
the  whole  of  the  account  book  should  have  been  annexed  to 
the  commission  was  unrea  nable ;  and  yet  it  must  have  been 
so  annexed,  if  the  position  of  the  plaintiff  in  error  is  correct. 

It  was  also  contended,  that  upon  a  fair  construction  of  the 
certificate  of  the  commissiotiers,  the  execution  of  the  com- 
mission was  legal  and  proper. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court 
of  the  district  of  Columbia,  and  the  questions  for  decision 
grow  out  of  bills  of  exception  taken  at  the  trial,  and  relate 
to  the  admission  of  evidence  offered  on  the  part  of  the  plain- 
tiff, and  objected  to  by  the  defendant. 

The  first  objection  was  to  the  admission  of  the  depositions 
taken  under  a  commission  issued  under  a  rule  or  order  of 
the  court  below,  on  the  ground  of  a  variance  in  the  name  of 
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the  iestator  Meade,  as  set  out  in  the  commission,  from  that 
stated  in  the  title  of  the  cause.    The  commission  purports 
to  be  in  a  cause  between  Richard  M.  Meade  plaintiff,  and 
Richard   R.  Keene  defendant,  whereas  the  name  of  the 
plaintiff  is  Richard  W.  Meade.    The  whole  variance  there- 
fore consists  in  the  use  of  M  instead  of  W^  the  middle  let- 
ter in  the  plaintiff's  name.     This  objection,  we  think,  was 
properly  overruled.      It  was  a  mere  clerical  mistake  in 
making  out.the  commission.     The  rute  or  order  of  the  court 
for  the  cooanission  was  in  the  right  name,  Richard  W. 
Meade;  and  tlie  oath  taken  by  tfie  commissioners,  and  ad- 
ministered to  the  clerk  and  the  witnesses,  who  were  exa- 
mined, and  all  the  proceedings  under  t^he  commission  were 
in  the  cause  according  to  its  right  title.    It  was  a  mistake 
of  the  officer  of  the  court,  which  the  coyrt  on  motion  might 
have  corrected  on  the  return  of.  the  commission.    It  may 
1>e  regarded  as  mere  matter  of  form,  and  which  has  not 
in  any  manner  misled  the  parties.     And  indeed  it  may  well 
be  questioned  whether  the  defendant  was  at  liberty  to  raise 
this  objection.     It  has  been  urged  at  the  bar,  that  this  was 
an  ex  parte  commission,  taken  out  by  the  plaintiff,  and  that 
the  defendant  has  therefore  ivaived  nothing.     Eat  the  re- 
cord now  before  this  court  warrants  no  such  conclusidn. 
The  mode  and  manner  of  taking  out  the  commission  -is  go- 
verned and  regulated  by  the  practice  of  the  court  below, 
and  of  which  this  court  cannot  judge.    From  the  commis- 
sion itself,  and  the  interrogatories  upon  which  the  witnesses 
were  examined,  it  would  appear  to  have  been  a  jpint  com- 
mission.   The  commissioners  are  required  to  examine  all 
witnesses  named  or  produced  to  them,  either  by  the  plaint^ 
or  the  drfendanJt.    And  one  of  the  interrogatories  put  to  the 
witnesses  was,  do  you  know  of  any  sum  or  sums  of  money 
paid  by  thfi.  d^mviant  to  the  plaintiff,  in  money,  bills,  or 
merchandizes,  which  are  not  credited  in  the  amount  now 
before  you.    It  can  hardly  be  presumed,  that  such  an  inter- 
rogatory would  have  be)en.put  by  the  plaintiff.    It  was  to 
elicit  matter  of  defence,  and  whi<^  concerned  the  defendant 
only.    The  motion  for.tbecommission  having  been  made  hj^ 
the  plaintiff,  would  not  predude^the  defendant  from  after- 
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wards  joining  in  it  with  the  consent  of  the  plaintiff!  And 
if  it  js  to  be  viewed  as  a  joint  commission,  the  alleged  mis* 
take  may 'be  considered  as -made  by  both  parties,  and  not  to 
be  taken  advantage  of  by  either;  and  besides,  it  may  well 
be  questioned  whether  the  middle  letter  formed  any  part  of 
the  christian  name  of  Meade.  It  is  ^aid  the  law  knows 
only  of  one  christian  name.  And  there  are  adjudged  cases 
strongly  countenancing,  4f  not  fully  establishing,  that  the 
entire  omission  of  a  middle  letter  is  not  a  misnomer  or  vari- 
ance (Lit.  3,  a.  I  Lord  Ray.  563.  5  Johns.  84.  4  Johns. 
119,  note  a.) ;  and  if  so,  the  middle  letter  is  immaterial,  and 
a  wrong  letter  may  be  stricken  out  or  disregarded. 

The  general  objection  to  the  testimony  taken  under  the 
commission  on  account  of  the  alleged  variance  having  been 
overruled,  the  plaintiff's  counsel  read  the  deposition  of  F. 
Rudolph,  which,  in  that  part  whioh  went  to  prove  the  first 
item  of  $250  in  the  plaintiff^s  account,  states  that  the  de- 
fendant made  the  entry  on  the  plaintiS^s  rough  cash  book, 
himself;  writing  bis  name  at  full  length,  at  his  request,  not 
so  much  for  the  sake  of  the  receipt,  as  in  order  for  him  to 
become  acquainted  with  his  signature,  and  the' way  of  spel- 
ling his  name.  The  witness  fully  proved  the  actual  payment 
of  the  money.  But  the  defendant  objected  to  such  parol 
proof,  as  written  evidence  of  the  payment  existed  and  should 
be  produced.  -  This  objection  we  think  not  well  founded. 
The  entry  of  the  advance  made  by  the  defendant  himself, 
under  the  circumstance's  stated,  cannot  be  considered  bet- 
ter evidence,  within  the  sense  and  meaning  of  the  rule  on 
that  subject,  than  proof  of  the  actual  payment.  The  entry 
in  the  cash  book  did  not  change  the  nature  of  the  con*» 
tract  arising  from  the  loan,  or  operate  as  an  extinguish- 
ment of  it,  as  a  bond  ot  other  sealed  instrument  would  have 
done.  If  the  original  .entry  had  been  produced,  the  hand 
writing  of  the  defendant  must  have  been  proved,  a  mi)ch 
more  uncertain  inquiry  than  the  fact  of  actual  payment. 
It  cakinot  be  laid  down  as  a  universal  rule,  that  where  writ- 
ten evidence  of  a  fact  exists,  all  parol  evidence  of  the  same 
fact  must  be  excluded.  Suppose  the  defendant  had  written 
a  letter  to  the  plaintiff  acknowledging  the  receipt  of  the 
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moi^7,  it  certainly  could  not  be  pretended  that  the  pro- 
duction of  this  letter  would  be  indispensable,  and  exclude 
all  parol  evidence  of  t!  e  advance*  And  yet  it  would  be 
written  evidence.  The  entry  itnade  by  the  defendant  in 
the  cash  book  was  liot  intended,  or  understood  to  be  a  re- 
ceipt for  the  money,  but  made  for  a  different  purpose;  and 
even  if  a  promissory  note  had  been  given  as  written  evi- 
dence of  the  loan,  the  action  niight  have  been  brought  for 
money  lent,  and  this  proved  by  parol.  The  note  must  have 
been  produced  on:  the  trial ;  not  however  as  the  only  compe- 
tent evidence  of  the  loan,  but  to  be  cancelled,  so  as  to  pre- 
vent its  being  put  into  circulation ;  a  reason  which  does  not 
in  any  manner  apply  to  the  present  case.  This  objection  has 
been  argued  at  the  bar,  as  if  the  court  permitted  the  plain- 
tiff to  withdraw  or  expunge  that  part  of  the  deposition 
which  related  to  the  written  acknowledgement,  in  order  to 
let  in  the  parol  evidence.  But  this  view  of  it  is  not  war- 
ranted by  the  bill  of  exceptions.  This  was  offered  to-  be 
done  by  the  plistintiff's  counsel,  but  no  such  permission  was 
given  by  the  court.  The  parol  evidence  was  deemed  ad- 
missible, notwithstanding  the  written  entry  of  the  advance. 
The  parol  evidence  did  not  in  any  manner  vary  or  contradict 
the  written  entry,  and  no  objection  could  be  made  to  it  on 
that  ground.  Nor  does  the  noni-production  of  the  written 
entry  afford  any  inference,  that,  if  produced,  it  would  have 
operated  to  the  prejudice  of  the  plaintiff.  Nor  can  it  in  any 
manner  injure  the  defendant..  The  production  of  the  writ- 
ten entry  in  evidence  would  not  protect  the  defendant  from 
another  action  for  the  same  cause,  as  seemed  to  be  supposed 
on  the  argument.  The  charge  would  not  be  cancelled  on  the 
book,  but  remains  the  same  as  before  trial ;  and  the  defen- 
dant's protection  against  another  action  depends  on  entirely 
different  grounds. 

By  the  second  bill  of  exceptions,  several  objections  appear 
to  have  been  taken  to  the  reading  of  the  depositions.  These 
relate  principally  to  the  proceedings  before  the  commis- 
sioners. 

1.  It  is  objected,  that  the  commissioners  have  not  certified 
in  whose  hand  writing  the  depositions  werp  taken  down. 
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Wej^m  BQt  aware  of  any  practice  m  the  ezecatiOD,  and 
return  of  a  commission,  requiring  such  a  certificate.  And  all 
that  the  commission  requires  is,  that  the  commissioners, 
hairing  reduced  the<lepositions  taken  by  them  to  writing, 
should  send  jthe  same,  with  the  commission,  under  their  hands 
.  and  seals,  to  the  judges  of  the  circuit  court.  But  it  is  imma- 
terial in  whose  hand  writing  the  depositions  are ;  and  it  Can- 
not be  required  that  they  should  certify  any  immaterial  fact. 

2.  The  second  exception  is,  that  the  commissioners  have 
najL  certified  that  they  had  appointed  a  clerk,  and  adninisr 
tared  to  him  the  oath  required  by  the  commission. 

This  exception  does  not  appear  to  be  sustained  in  point 
of  fact. 

Th^  commission  directs  the  commissioners  to  administer 
the  apnezed  oath  to  the  person  whom  they  shall  a{^int  as 
clerk.  And  they  certify  that  they  had  administered  the  oath 
annexed  to  the  commission  to  James  M'Cann j  the  clerk  they 
were  going  to  employ  for  the  execution  of  the  same.  This 
certificate  admits  of  no  other  reasonable  interpretation,  than 
that  the  person  named  was  the  one  appointed  by  them  as 
clerk,  and  it  states  in  terms,'  that  the  prescribed  oath  was 
administered  to  hiiA.  The  inference  from  the  certificate  is 
irresistible  that  the  person  employed  as  the  clerk  was  the 
one  to  whom  the  oath  was  administered.  And  this  is  all  the 
commission  required.  If  employed  as  clerk,  it  follows  of 
course  that  he  must  have  been  appointed  as  such.  If  objec- 
tions like  this  are  to  set  aside  testimony  taken  under  a  com- 
mission, but  very  few  returns  will  stand  the  test. 

3.  The  third  exception  is  that  the  witnesses  were  not  re- 
quired to  testify  all  their  knowledge  and  remembrance  of 
any  thing  that  related  to  the  said  cause. 

The  commission  does  not  prescribe  the  form  of  oath,  but 
directs  generally,  that  the  witnesses  produced  should  be  ex- 
amined upon  their  corporal  oaths,  to  be  administered  by  the 
commissioners^  touching  their  knowledge. or  remembrance 
of  any  thing  that  may  relate  to  the  cause  aforesaid. 

The 'commissioners  do  not  certify  what  oath  was  adminis- 
VoL.  III.— B 
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tered  to  the  witnesses.  But  by  way  of  caption  to  the  inter- 
rogatories,  state,  that  in  compliance  with  our  duty,  we  shall 
examine  the  witnesses  upon  the  following  interrogatories, 
which  we  deem  necessary  first  to  establish.  This  form  of 
expression  may  not  be  very  accurate  or  intelligible.  It  may 
probably  arise  from  what  is  required  of  the  commissioners 
by  their  own  oath,  which  is  to  examine  the  witnesses  upon 
the  interrogatories  now^  or  which  niay  hereafter,  before  the 
said  commission  is  closed,  be  produced  to,  and  left  with  the 
commissioners,  by  either  of  the  said  parties.  The  interroga- 
tories which  followed  this  caption,  were  probably  those  which 
the  commissioners  had<  before  them  when  the  examination 
commenced ;  and  if  so,  it  was  proper  for  them  first  to  exa- 
mine the  witnesses  upon  those  interrogatories,  leaving  the 
examination  open  to  such  other  interrogatories  as  might  be 
submitted  to  them  before  the  commission  closed.  But  what- 
ever might  be  the  reason  for  this  particular  form  of  expression, 
it  is  not  perceived  that  it  warrants  any  conclusion,  that  a 
proper  oath  was  not  administered  to  the  witnesses.  It  cannot 
be  presumed  that  these  interrogatories  were  framed  by  the 
commissioners.  It  would  be  against  the  usual  course  of  tak- 
ing testimony  on  a  commission;  and,  in  the  absence  of  any 
evidence  to  the  contrary,  we  must  assume  that  these  inter- 
rogatories were  framed  by  the  parties  in  the  ordinary  course 
of  such  proceedings.  And  if  this  was  a  joint  commission,  as 
there  is  reasonable  grounds  to  conclude  it  was,  the  interro- 
gatories put  to  the  witnesses  did  require  them  to  testify  as 
to  all  their  knowledge  of  any  thing  that  irelated  to  the  cause, 
or  at  all  events  to  whatever  the  parties  supposed  related  to 
it.  And  the  commissioners  expressly  certify  in  their  re- 
turn, that  the  witnesses  produced  and  examined  were  sworn. 
The  form  of  the  oath  administered  to  the  witnesses  is  not 
set  out  in  the  return,  nor  is  it  necessary  that  it  should  be ; 
and  there  is  nothing  from  which  the  court  can  infer  that  the 
proper  oath  was  not  administered. 

There  is  therefore  no  well-founded  objection  taken  to  the 
execution  of  this  commission,  and  the  depositions  were  pro- 
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perlj  admitted  in  evidence.    The  judgme^it  of  the  court 
below  is  accordingly  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash* 
ingtoli,  and  was  argued  by  counsel :  on  consideration  where- 
of, it  is  considered,  ordered,  and  adjudged  by  this  court,  that 
tiie  judgment  of  the  said  circuit  court  in  this  cause  b^,  and 
the  same  is  hereby  affirmed,  with  costs  and  damages,  at  the 
rate  of  six  per  centum  per  annum. 
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Thb  UiOTCD  States,  "PhAmwts  m  Ebbob  vt .  Thouab  Bmouiv 
DsFCKDAirriii  Ebbob. 

WhtninoiMyof  Um  United  StttMbtf  been  recdvud  by  ai»  paUie  m«it  I1M9 
anolOier  public  agent,  whether  it  wae  leeeived  in  en  ofiefaU  or  privtte  eapecity, 
there  pn  be  no  doubt  bat  that  it  was  reeeiTed  fo  the  use  of  the  United  States ; 
and  thej  may  maintain  ^n  action  against  the  receiTor  for  the  aune.    (18] 

B.  a  deputy  commiiMaiy  general  of  the  United  States  reeelTed  from  BL  a  deputy 
quarter  muter  general  of  the  United  States  the  sum  of  #10,000,  and  a^oow- 
ledged  the  same  by  a  receipt  signed  by  liim  with  his  officii  description,  llie 
United  Stetes  had  a  right  to  treat  M.  as  their  agent  in  the  tiinsaction,:by 
mailing  B.  their  debtor,  and  to  an  action  brought  against  him  for  money  had 
and  receiTod,  the  statute  of  limitatioDS  is  no  bar.    [»] 

An  account  steted  at  the  treasury  department  which  does  not  arise  hi  the  or^nery 
mode  of  dofaig  busfaiess  in  (hat  departn&ent,  can  deriVe  no  additional  ▼alidity 
from  being  certified  under  the  act  of  -congrasst  A  treasury  atatement  can  only 
be  regarded  as  esteblishing  items  for  moneys  diiburaed  through  theoidiiwry 
channels  of  the  department,'where  the  transactions  are  shown  by  its  Iwoks.  In 
these  cases  the  officers  may  well  certify,  for  they  must  have  official  knowledge 
df  the  facte  steted.    [29] 

But  when  moneys  come  into  the.  hands  of  an  individual,  not  through  the  offieon 
of  the  treasury,  or  in  the  regular  cohem  of  official  duty t  the  booin  of  the  tiue- 
sury  do  not  exhibit  the  facte,  nor  can  they  be  known  to  the  officen  oC^  de« 
partment.  In  luch  a  case  the  claim  of  the  United  Stetes  for  money  thus  in  the 
hands  of  a  third  person  most  be  established,  not  by  a  treasury  stetement,  but 
by  the  evidence  on  which  that  stetement  was  made.    [29] 

In  England  any  instrument  or  claim,  though  not  negotiable,  may  be  asrigned  to 
the  king,  who  can  sue  upon  it  in  his  oWn  name. ;  ,No  valid  .objection  is  per- 
ceived against  giving  the  same  effect  to  an  assignment  to  the  government  df 
this  country.    [80] 

Where,  before  the  transfer  to  the  United  Stetes  of  an  faistruinent  which  wasthe 
evidence  of  debt,  the  term  of  five  yean  had  elapt^,  the  period  after  which  the 
stetute  of  limitations  was  a  bar,  it  can  require  -no  argument  to  shotr  that  the 
transfer  of  luch  claim  to  the  United  Stetes  cannot  .give  it  any  greater  validity 
than  it  pofsesied  before  the  transfer.    [80] 

In  (he  correct  order  of  pleading  Ct  is  necessary,  that  the  fii'cte  of  the  plea  should 
be  traversed  by  the  replication,  unless  matter  in  .avoidance  be  set  iip.  It  Is 
not  sufficient  that  the  facts  alleged  in  (he  replication  be  Inconsistent  witirthose 
steted  in  the  pica;  an  issue  must  be  taken  on  the  material  allegations  of  the 
plee.    [81] 

This  court  has  repeatedly  decided,  that  the  exercise  of  the  discretion  of  the  court 
below,  in  .reaising  or  granting  amendmente  of  pleadings  or  motions  for  new 
trials,  affords  no  grounds  for  a  writ  of  error.  In  overru**ng  a  motion  for  leave 
to  withdraw  a  replication  aud  file  a  new  one,  the  court  eiercised  ite  discretion ; 
and  the  reason  assigned,  as  influencing  that  discretion,  cannot  aflect  the  de- 
cision.   [81] 
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£RROR  to  the  circuit  court  of  Kentucky. 

The  United  States  instituted  an  action  of  assumpsit  in  the 
circuit  court  of  Kentucky,  to  lecoyer  the  sum  of  ten  thousand 
dollars  from  the  defendant,  which  they  alleged  td  have  been- 
received  by  him  to  their  use.  The  claim  of  the.  United 
States  arose  under  the  following  circumstances. 

On  the  2l8t  December  1812,  at  Lexington,  Kentucky, 
lames  Morrison,  a  deputy  quarter  master  general  of  the 
army  of  the  United  States  paid  to  the  defendant  in  error, 
Thomas  Buford,  then  a  deputy  commissary  of  the  United 
States,  the  sum  of  ten  thousand  dollars,  and  took  from  Mr 
Buford  a  receipt  for  the  same,  in  the  following  words ; 

Lexingtonr  2lst  December  1822. 
Received  of  James  Morrisota,  deputy  quarter  master  ge- 
neral, ten  thousand  dollars,  for  which  sum  I  promise  to 
account  when  called  upon. 

THQS.  BUFORD, 
Deputy  Commiaaaryj  U.  S.  A.  ^ 

Upon  the  settlement  of  his  account  with  the  United 
States,  Mr  Morrison  claimed  a  credit  for  the  sum  thus  paid 
to  Mr  Buford,  which  credit  was  refused  to  him;  and  after- 
wards, on  the  3d  March  1823,  congress  passed  an  act  *^  for 
the  relief  of  James  Morrison,"  by  which  the  accounting 
officers  of  the. treasury  were  authorised  to  allow  to  him  in 
the  settlement  of  his  accounts,  the  sum  so  advanced  to  Mr 
Buford,  ^provided  that  the  said  James  Morrison  shall  first 
assign  and  transfer  to.  the  United  States,  all  his  right  and 
claim  to  the  moneys  mentioned  in  a  certain  receipt  given  by 
the  said  Thomas  Buford  Jo  the  said  James  Morrison,  bear- 
ing date  the  21st  day  of  December  1812,''  with  a'  proviso, 
that  if  James  Morrison  should  not  be  found  indebted  to  the 
United  States  the  whole  of  the  amount  so  to  be  assigned, 
the  balance  should  be  repaid  to  him. 

Oir  the  7tb  of  March  1823,  James  Morrison  made  the 
following  assignment  to  the  United  States,  in  compliance 
wiib  the  act  of  congress : 
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<<Now  I,  James  Morrison-,  in  pursuance  of  the  provisions 
of  the  said  law,  do  hereby  assign  and  transfer  to  the  said 
United  iStates,  all  my  right  and  claim  to  the  moneys  men* 
tioned  in  the  said  receipt.  Witness  my  hand  and  seal,  this 
7th  day  of  March  1823. 

"JAMES  MORRISON.'' 
Test.  H.  Clay, 

A    D.  Hardin. 

Upon  the  execution  of  this  assignment,  and  the  surrender 
of  the  receipt,  the  following  account  was  made  out,  and 
certified  at  the  treasury  of  the  United  States. 

Dr  Thomoi  Bitfordi  late  Deputy  Commiasary,  in  ateount  with  the  U,  S.  Or* 

OSlfXRAIi  ACCOUNT  Or  ABREARAOBB. 

To  /ames  Morrison,  for  amount  By  balance  due  U.  States,      $  10,000 

received  from  bim  per  receipt 
2l8t  Decemberl812,forwblcb 
lie  is  accountable,  fj^  10,000 

To  balance  per  contra,  |^  10,000. 

TRXAiURY  Dbpartmbict,  2d  Auditoi's  Office,  March  7(b,  1828. 

Stated  by  RD.  BURGESS. 

Pursuant  to  the  provisions  of  the  act  of  congress,  passed 
3d  March  1817,  entitled  an  act  to  provide  for  the  prompt 
settlement  of  public  accounts,  a  transcript  of  the  account 
so  stated  and  settled  was  certified,  for  the  purpose  of  main^- 
taining  a  claim  on  Thomas  Buford  for  the  balance  which 
thus  appeared  to*  be  due  to  the  United  States. 

In  August  1823,  the  attorney  of  the  United  States  filed 
a  declaration  in  the  suit,  in  the  district  court  of  Kentucky, 
for  money  had  and  received,  which  declaration  set  forth* 
'^that  the  defendant,  on  the  10th  day  of  March  1823^  was 
indebted  to  the  United  States  in  the  sum  of  ten  thousand 
dollars,  for  sq  much  money  before  that  time  had  and  re- 
ceived as  an  officer  of  the  United  States  to  their  use,  as  by 
the  account  of  the  said  defendant  with  the  said  United 
States,  duly  settled,  examined  and  adjusted  at  the  treasury 
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department,  on  the  said  10th  day  of  March  1823,  arid  to 
the  court  shown,  duly  certified  according  to  the  act  of 
congress  of  the  United  States,  in  such  case  made  and  pro- 
vided, folly  appears/' 

To  this  declaration  the  defendant  pleaded, 
'  U  Aftjer  oyer  of  the  account ;  that  the  plaintifis  actio  non, 
because  "  the  declaration  and  the  matters  and  things  therein 
contained  are  not  good  and  sufficient  in  law  to  ha?e  and 
maintain  the  said  action,"  &c. 

2.  Because  he  does  not  owe  the  debt  in  the  declaration 
mentioned  and  demanded^  &c« 

3.  Because  James  Morrison,  the  assignor  of  the  receipt 
and  demand  to  the  said  plaintiffs,  was,  at  the  time  of  and 
before  said  assignment,. and  remained  until  the  time  of  his 
death,  indebted  to  him  io  a  much  larger  sum  of  money*lban 
the  said  sum  demanded,  for  money  had  and  received  by  said 
Morrison,  to  the  use  and  benefit  of  said  defendant;  for  mo- 
ney before  that  time  lent  and  advanced  at  his  special  instance 
and  request ;  for  money  paid,  laid  out  and  expended,  at  his 
like  special  instance  and  request :  and  being  so  indebted, 
said  Morrison  assumed  upon  himself  and  promised  to  pay 
said  defendant  the  aforesaid  sum  of  money,  whenever  he 
should  be  thereunto  afterwards  requested ;  yet  the  said  Mor- 
rison has  not  paid  said  defendant  the  aforesaid  sum  of  mo- 
ney, or  any  part  thereof;  nor  have  the  executors  or  admi- 
nistrators of  said  Morrison,  since  his  death,  or  any  one  for 
him  or  them,  paid  said  defendant  said  sum  of  money,  or  any 
part  thereof,  but  the  same  remains  wholly  unpaid ;  which  said 
sum  of  money,  or  so  much  thereof  as  is  equal  to  the  demand 
of  said  plaintifis,  the  said  defendant  offers  to  setoff  and 
pleads  as  ^  set  off  against  said  plaintiffs'  demand,  &c. 

4.  Because  the  cause  of  action  and  demand  set  forth  by 
the  plaintiffs  did  not  accrue  within  five  years  next  before  the 
impetration  of  the  original  writ  in  the  cause. 

To  these  several  pleas  the  plaintiffs  demurred,  for  insuffi- 
ciency ;  and  the  demurrer  being  overruled,  the  IJnited  States 
replied,  '^  the  matters  and  things  contained  in  the  third  plea 
of  the  defendant  are  not  good  and  sufficient  in  law  to  bar  and 


16  SUPREME  COURT. 

[Unitod  Sutei ««,  Baford.] 

preclude  the  United  States  fcom  having  and  mMntaining 
their  action ;  and  they  further  say.  that  the  matters  and  things 
contained  in  the  fifth  plea  of  the  defendant  of  the  statute  of 
lijBttations  are  not  good  and  suftcient  in  law  to  bar  and  pre- 
clude the  phintiffs  from  having  their  action,  &c. 

The  court  sustained  .the  demurrer,  (Bind  ordered  that  the 
third  and  fifth  plea  be  overruled,  and  gave  time  to  the  de- 
fendant to  put  in  other  pleds. 

And  afterwfirds,  at  \Octobei  t^rm  1824  of  the  Court,  the 
defendant  pleaded  actio  non,  because  the  account -upon 
which  the  plaintiffs'  suit  is  founded,  was  for  money  alleged 
to  have  been  advanced  by  James  Morrison  to  the  defendant 
on  the  21st  day  of  December^  1812,  in  the  district  aforesaid, 
amounting  to  the  sum  of  j^  10,000,  for  wl^ich,  by  the  terms  of 
the  transaction-  and  the  express  agreement  of  said  parties 
thereto,  said  Buford  was  to  account  to  said  Morrison  for  the 
.  same,  and  that  said  account  and  claim  ofj^aid  Morrison  was^ 
on  the  7th  day  of  March  1823,  under  and  by  virtue  of  an  act 
of  congress,  assigned  and  transferred  by  said  Morrison  to  said 
plaintiffs;  and  the  said  defendant  in  fact  says,  that  said  de- 
mand and  cause  of  action  aforesaid,  did  not  accrue  to  said 
Morrison  within  five  years  next  before  said  assignment  afore^ 
said,  &c. 

7.  That  on  the  21st  day  of  December  1812,  this  defen- 
dant received  from  a  certain  James  Morrison^  the  sum  of  ten 
thousand  dollars,  and  executed  to  hiln  a  receipt  therefor, 
that  is  to  say,  iu  the  commonwealth  and  district  of  Ken- 
tucky ,'and  on  the  7th  day  of  March  1823,  the  said  Morrison 
assigned  by  his  certain  writing,  to  which  is  subscribed  his 
proper  hand,  all  his  right  and  claim  to  the  inoney  in  the  said 
receipt  specified  as  aforesaid,  and  upon  that  receipt  and  as- 
signment aforesaid,  and  without  any  other  consideration,  and 
without  the  consent  and  privity^of  thedejfendant,  the  account 
in  the  declaration  mentioned  was  settled,  examined  and  ad- 
justed at  the  treasury  departmentof  the  United.  States,  to 
which  settlement  and  adjustment  this  defendant  has  at  no 
time  iassented.  .And  the  ^defendant  says  that  he  did  not  un- 
dertake and  assume  to  pay  <  the  said  debt  in  the  declaration 
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mentioned  within  five  years  next  before  the  amgnment  by 
the  said  Morrison^  nor  then,  nor  at  any  time  subsequent. 

8.  Because  he  says  that  the  assumpsit  and  demand  of  said 
plaintifi*  iLrose  upon  and  by  virtue  of  a  claim  which  was  held 
by  virtue  of  one  James  Morrison  for  money  by  him  advanced 
dud  loaned  to  said  defendant  on  the  21st  day  of  December 
1812^  and  which  claim  and  demand  of  said  Morrison  was,  by 
virtue  of  fin  act  of  congress  on  the  7th  day  of  March  18$8, 
assigned  and  transferred  to  said  plaintiffs.  And  the  defen- 
dant in  fact  says,  that  the  said  cause  pf  action  dici  not  atiorue 
or  arise  withia,  five  years  neit  before  the  suing  out  of  the 
original  writ  in  this  cause,  &c. 

.  9.  And  because  the  claim  and  demand  of  said  plaintiffs 
^as  derived  by  assignment  and  transfer  from  James  Morri- 
son, of  a  certain  writing  executed  by  the  defendant  to  said 
Morrison,  acknowledging  the  receipt  of  ten  thousand  dol- 
lars, by  the  defendant  from  Morrison,  stipulating  to  account 
therefor  to  said  Morrison  under  and  by  virtue  of  an  act  of 
congress,  which  assignment  as  aforesaid  was  made  on  thjS 
7th  day  of  March  1823,  and  for  no  other  consideration  what- 
ever. And  the  defendant  in  fact  says',  that  said  Morrison, 
before  and  at  the  date  of  said  assignment  in  the  district  afore- 
said, was  indebted  to  said  defendant  in  a  sum  equal  to  the 
sum  demanded  by  said  plaintiff,  to  wit,  the  sum  of  eleven 
thousand  dollars,  for  money  by  said  defendant  before  that 
time  loaned  and  advanced  to  the  said  Morrison,  for  money 
had  and  received'  by  said  Morrison  to  the  use  of  said  de- 
fendant, and  for  money  by  said  defendant  paid,  Jaid  out, and 
expeuded  for  said  Morrison,  and  all  at  the  special  instance 
and  request  of  said  Morrison,  and  being  so  indebted,  he^  said 
Morrison,  in  consideration  thereof^  then  and  there  assumed 
upon  himself,  and  promised  said  defendant  to  pay  said  sums 
of  money,  whenever  he  should  be  thereto  afterwards  request- 
ed, and  although  often  requested  has  not  paid  the  same, 
which  said  sum  of  money,  said  defendant  is  here  willing^  and 
offers  to  set  off  against  the  plaintiffs'  demand. 

To  the  ninth  plea  the  attorney  of  the  United  States  filed 
a  replication  stating,  that  the  United  States  ought  not  to  be 
barred  by  any  thing  therein  contained,  because  be  says  that 
VoL.in.-C 


18  SUPREME  COURT. 

[United  SUtes  v$.  BaforJ.] 

the  said  James  Morrison  was  not,  at  the  date  of  said  assign- 
ment in  said  plea  mentioned,  indebted  to  the  said  defendant, 
as  in  pleading  the  defendantliath  alleged.  Upon  this  repli- 
cation'issue  was  joined. 

To  the  sixth,  seventh,  and  eighth  pleas,  the  plaintiffs  re- 
plied that  the  United  States  ought  not  to  be  barred  by 
any  thing  contained  in  the  said  pleas,  because  the  de- 
rnand  in  the  declaration  accrued  for  and  in  consideration 
of  ten  thousand  do'lars  of  and  belonging  to  the  United 
States,  and  by  the  said  James  Morrison,  as  an  officer  of 
the  United  States,  advanced  to  the  said  Thomas  Buford 
as  an  officer  of  the'United  States,  to  wit,  as  deputy  commis- 
sary of  the  United  States,  then  and  there,  and  to  the  use  of 
the  said  United  States,  and  by  the  said  Thomas  Buford,  in 
his  official  character  as  deputy  commissary  as  aforesaid, 
receipted  for  to  James  Morrison,  in  his  official  character 
ias  deputy  quarter  master  general.  And  the  said  attorney 
for. the  United  States  brings  here  into  court,  the  said  re- 
ceipt signed  with  the  proper  name  of  said  Thomas,  and 
in  his  official  character  as  aforesaid,  and  assignment,  and 
the  act  of  the  congress  of  the  United  States  in  the  sixth,  se- 
venth, and  eighth  pleas  of  the  defendants  mentioned,  duly 
certified  according  to  the  acts  of  the  congress  of  the  United 
States  in  such  case  made  and  provided,  which  said  sum  of 
money  of  and!  belonging  to  the  United  States  so  as  aforesaid 
mdvanced  by  the  said  deputy  quarter  master  general,  to  the 
said  deputy  commissary  of  the  United  States,  and  so  as  afore- 
said receipted  for,  by  said  Thomas  Buford  as  deputy  com- 
missary as  aforesaid,  is  the  same  money,  and  receipt,  and 
assignment,  in  the  said  sixth,  seventh,  and  eighth  pleas  of 
the  defendant  mentioned,  and  this  the  said  attorney  of  the 
United  States  is  ready  to  verify:  wherefore,  &c 

The  defendant  after  craving  oyer  of  the  writing  in  the 
replication  to  the  sixth,  seventh,  and  eighth  pleas,  rejoined, 
that  by  reason  of  any  thing  by  the  plaintiffs  alleged  in  re- 
plying to  the  sixth,  seventh,^and  eighth  pleas  of  the  defend- 
^aQtitheplaintiffaoughtnottohave-and  maintain  their  action 
against  the  defendant,  because  he  says  that  the  money  re- 
ceived by  him  from  the  said  Morrison  was  received  upon  an 
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individual  transaction  between  the  said  Morrison  and  the 
defendant,  and  the  express  understanding  and  agreement  that 
the  defendant  was  to  account  therefor  with  ihe  said  Morrison, 
and  not  upon  any  contract  for  this  defendant  to  account  with 
the  plaintiffs,  and  of  this  he  puts  himself  upon  the  country. 

The  plaintiffs  surrejoined  and  stated,  that  the  money  de- 
manded by  the  declaration,  and  expressed  in  the  receipt  and 
assignment  in  the  sixth,  seventh^  and  eighth  pleas  of  the  de- 
fendants, was  the  proper  money  of  the  United  States,  lent 
and  advanced  by  said  quarter  master  general  to  the  said 
Thomas  Buford,  as  deputy  commissary,  and  to  the  use  of  the 
said  United  States,  as  in  the  replication  to  the  said  pleas, 
six,  seven,  and  eight,  is  alleged. 

The  defendant  demurred,  and  the  United  States  having 
joined  in  the  demurrer,  the  court  gave  judgment  ^'  that  the 
law  was  with  the  defendant." 

Afterwards,  at  a  subsequent  day  of  this  same  term  ^*  the 
attorney  for  the  Ignited  States  moved  to  withdraw  the  repli- 
cation to  the  pleas  of  the  statute  of  limitation,  for  the  pur- 
pose of  replying  thereto  a  written  agreement  produced  in 
court  by  the  attorney,  under  the  hand  and  seal  of  James  Mor- 
rison and  the  said  Buford,  respecting  the  statute  of  limitations." 

The  writing  referred  to  was  as  follows  c 

"  Whereas  there  is  an  item  of  ten  thousand  dollars  in  the 
account  of  James  Morrison,  late  deputy  quarter  master 
general,  ebarged  by  him  ai  paid  to  Thomas  Buford,  deputy 
commissary  general  United  States  army,  or  of  purchases, 
in  December  1812,  suspended  on  the  allegation,  by  the  pro- 
per officer  of  the  wai^  department  for  the  United  States,  that 
Morrison  should  look  to.  Buford  for  this  money,  and  Morrison 
having  l)een  advised  that  it  would  be  proper  that  he  should 
institute  a  suit  .against  Buford,  so  as  to  preclude  any  ques- 
tion  about  the  statute  of  Jimitations ;  but  being  willing  to 
await  a  reasonable  time  to  let  Buford  show,  if  he  can,  that 
said  fium  was  paid,  or  properly  accounted  for  by  him ;.  now 
Morrison  agrees  that  he  will  not  bring  suit  before  1st  day 
of  June  1819;  and  Buford  agrees  that  if  suit  is  brought 
thereafter,  the  statute  of  limitation  should  be  no  bar  to  Mor- 
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rison  t  recovery,  if  he  is  otherwise  entitled  to  recover.  In 
testimony  whereof^  we  havcf  hereunto  set  oar  hands  and  seals, 
this  20th  day  of  December  1819." 

This  motion  w«s  overruled  by  the  court. 

The  record  contained  the  following  memorandum*  *^  After 
the  demurrer  decided  in  this  cause,  the  attorney  for  the 
United  States  produced  the  writing  between  James  Mor- 
rison and^said  fiuford  respecting  the  statute  of  limitations, 
in  the  i^ords  and  figures  following,  (inserted)^  and  moved 
for  leave  to  withdraw  the  demurrer  to  the  t>leas  of  the  statute 
of  limitations,  for  the  purpose  of  replying  to  the  said  writing, 
and  for  cause  sliown,  that  he  had  come  to  the  possession^ 
and  knowledge  of  said  writing  since  the  decision  of  the 
court  upon  the  demurrer.  The  court  overruled  the  motion 
upon  the  ground  that  the  writing  would  riot  be  an  avoidance 
of  the  statute,  but  only  a  substantive  cause  of  action  for 
breach  of  said  covenant,  expressing,  however,  that  leave 
should  be  given  if  the  wnting  would  be  a  sufficient  reply 
and  evidence  of  the  statute  of  limitations,  to  which  opinion 
of  the  court  in  refusing  to  withdraw  the  demurrer,  and  to 
reply,  the  attorney  for  the  United  Stiites  excepted,  and 
brought  tl^is  writ  of  error." 

The  case  was  argued  by  Mr  Berrien,  attorney  general  of 
the  United  States,.for  the  plaindffs  in  error ;  and  by  Mr  Wick- 
lifle  and  Mr  Ogden  for  the  defendant. 

The  attorney  general  contended,  that  the  court-  in  pro- 
nouncing its  judgment  was  bound  to  look  at  the  whole'  re- 
cord, and  give  judgment  accordingly.  1  Stephens  on  Plead- 
ing, 1G2.  The  original  error  was  in  allowing  the  plea  of  the 
statute  of  limitations,  which  could  only  be  sustained  on  the 
ground  that  the  United  States  had  no  original  cause  of  ac- 
tion against  Thomas  Buford,  and  ihat^the  limitation  had  at- 
tached before  thi&  action  was  brought. 

t.  The  United  States  had  an  original  and  gobd  cause  of 
action. 

%.  Thatif  the  assignment  is  to  be  referred  to,  still  the  right 
of  action  is  in  the  United  States. . 
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3.  The  treasury  settlement  was  conclusive  against  liie  de- 
fendant, and  whether  the  right  of  action  existed  originally 
or  derivatively,  the  statute  was  no  bar  to  the  suit  by  the  Unit* 
ed  States. 

As  to  the  firist  point:  the  declaration  alleges,  and  the  re- 
plication and  surrejcinder  reiterate  the  allegation,  that  <^  this 
was  the  proper  money  of  the  United  States,  received  by  the 
defendant  to  the  use  of  the  United  States,''  and  the  demurrer 
on  the  pi^rt  of  the  defendant  admitted  the  same.  If  the^  money' 
of  the  United  Slates  is  advanced  bypne  agent  of  the  govern^ 
ment  to  another,  this  is  prima/act^,  by  necessary  implication, 
an  advance  to  the  use  of  the  government. .  In  the  case  before 
the  court,i>y  the  terms  of  the  receipt  given  by  the  defendant, 
this  is  shown ;  as  the  receipt  acknowledges  the  money  to  have 
been  paid  by  James  Morrison,  <*  deputy  quarter  master  gene- 
ral of  the  United  States,"  to  Thomas  Buford,>'deputy  com- 
missary general  ;'-  and  promises  to  account  for  the  same.  To 
whom  was  he  to  account,  but  to  "  the  deputy  quarter  master 
general,''  the  agent  of  the  United  States.  The  money  was 
received  by  the  defendant  as  an  officer  of  tha  United  States, 
from  Morrison  as  an  officer ;  and  was  therefore  received  to 
the  use  of  the  United  States. 

Under  the  provisions  of  the  act  of  congress  of  20th  March 
1812,  it  was  the  duty  of  th^  commissary  general  to  accoqnt 
to  the  quarter  master  general,  and  thus  the  obligations  of 
duty,  and  those  assumed  by  the  receipt,  were  the  same.  The 
transaction  was  official  in  its  character,  and  was  therefore 
one  in  which  the  rights  of  the  United  States  wereinfulP 
operation.  Had  Buford,  in  his  accounts  as  an  officer^  in  the 
settlement  of  those  accounts  with  the  United  States,  given 
credit  for  this  sum,  he  would  have  been  discharged  from  all 
liability  to  Morrison  for  the  amount. 

If  the  claim  of  the  United  States  is  to  rest  on  the  receipt 
given  to  Morrison,  and  this  assignment  made  of  it  under  the 
act  of  congress,  it  was  contended  that  the  law  which  autho- 
rised the  transfer  gave  to  the  receipt  an  assignable  charac- 
ter, and  authorised  the  United  States  to  sue  upon  it  in  this 
form. 


.   I 
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Tbe  treasury  settlement  was  evidence  against  the  defen- 
dant, as  he  was  within  tbe  objects  of  the  provisions  of  tbe 
act.  Walton  vs.  The  United  States,  9  Wheaton,  651.  In 
every  case  of  "  delinquency''  in  an  officer,  or  any  one  ac- 
countable to  the  United  States,  the  settlement  is  evidence; 
and  tbe  privity  or  consent  of  tbe  debtor  is  not  required  to 
give  it  validity. 

The  statute  of  limitations  of  Kentucky  is  not  a  bar  to  the 
suit  of  the  United  States.  The  United  States  vs.  Hoar,  2 
Mass.  Rep.  311. 

If  the  claim  of  the  United  States  was  under  the  assign- 
ment only,  as  the  receipt  is  a  promise  "  to  account  when 
called  upon ;"  until  called  upon  there  was  no  cause  of  action, 
and  the  promise  was  not  broken  until  the  defendant  was 
called  on. 

The  court  should  have  admitted  the  replication  to  be 
withdrawn ;  and  the  agreement  between  Buford  and  Morri- 
son was  a  good  answer  to  the  plea  of  the  statute  of  limi- 
tations. 

Although  the  rule  is  admitted  that  error  does  not  He  for 
matters  in.the  discretion  of  a  court,  yet  exceptions  to  this 
rule  exist,  and  this  is  a  case  for  an  exception.  Mandeville 
vs.  Wilson,  5  Cranch,  15.  The  plaintiffs  had  no  knowledge 
of  the  agreement  which  they  desired  to  give  in  evidence 
until  after  the  demurrer  to  the  defendant's  pleas;  and  he  de- 
sired to  make  this  a  distinct  matter,  in  reply  to  the  allega- 
tion that  the  claim  was  barred  by  the  statute  of  limitations. 
Cited,  Young  vs.  The  Commonwealth,  6  Binney's  Reports, 
86.  Marine  Insurance  Company  vs.  Hodgson,  6  Cranch's 
Rep.  206. 

The  court  having  stated  the  reasons'for  the  refusal  of  the 
motion  of  the  plaintiff,  they  may  therefore  be  examined ; 
and  when  examined  they  will  be  found  to  be  erroneous,  and 
may  be  assigned  as  error.  It  was^-  error  to  refuse  the  mo*- 
tion,  because  the  plaintiffs  were  thus  excluded  from  the 
benefit,  and  legal  operation  of  the  evidence;  and  having 
the  construction  of  the  evidence  presented  for  the  decision 
of  this  court,  if  it  should  have  been 'necessary.     Upon  a 
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fair  examination  of  the  stale  of  the  pleadings,  the  plaintifTa' 
claim  should  have  been -allowed. 

The  agreement  was  a  good  bar  to  the  statute.  Its  object 
was  to  prevent  the  operation  of  the  statute.  By  it  Morrison 
agreed  notlo  bring  sjuit  before  a  day  named,  and  Buford 
agreed  that  if  suit  should  be  brought  thereafter,  the  statute 
should  not  be  a  bar. 

In  England  the  courts  proceed  on  the  principle  that  the 
bar  created  by  the  statute  restfi  "on  the,  presumption  of 
payment,"  and  whatever  repels  the  presumption  takes  the 
case  out  of  its  operation.  2  Stark  on  Ev.  892.  The  agree- 
ment between  Morrison  and  Buford  does  this  effectually. 
It  admits  the  debt  to  have  existed ;  it  provides  that  time 
shall  be  allowed  to  show  payment,  jind  it  implies  a  promise 
of  payment  on  the  condition  of  forbearance. 

Mr  Wickliffe  and  Mr  Ogden,  for  the  defendant,  argued,  that 
the  liability  of  the  defendant  upon  the  receipt,  was  a  private, 
and  not  a  public  responsibility  :  although  the  official  descrip- 
tion of  the  parties  was  used,  it  did  not  therefore  become  an  act 
of  an  official  character.  The  deputy  quarter  master  general 
had  no  right  to  advance  or  pay  the  money  of  the  United 
States  to  the  deputy  commissary.  The  officers  were  in  dif- 
ferent spheres,  each  accountable  to  their  government,  and 
not  to  each  other.  This  is  declared  by  the  provisions  of  the 
fifth  section  of  the  act  of  congress  of  1812. 

Such  were  the  views  of  the  accounting  officers  of  the 
treasury  upon  this  subject,  and  therefore  they  considered 
the  advance  made  by  Morrison  to  Buford  illegal.  A  special 
act  of  congress  was  necessary  to  authorise  the  credrt,  and  to 
lAake  the  charge  against  Buford  legal  in  the  treasury  depart- 
ment.  It  was  legal  from  the  date  of  that  act,  and  not  before. 
This  was  therefore  a  transaction  between  two  officers  of  the 
government,  unconnected  in  their  official  duties,  and  the 
United  States  did  not  necessarily  derive  from  the  same  a 
right  of  action  against  the  receiver  of  the  money. 

The  provisions  of  the  acts  of  congress  authorising  treasury 
settlements  and  making  them  evidence,  did  not  apply  to  such 
a  case.  These  laws  comprehended  cases  of  disbursing  offi- 
cers liable  to  account  to  the  United  States;  and  the  certifi- 
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cate  of  the  treasury  department  could  be  controverted  by 
the  defendant,  and  he  had  a  right  to  do  so  by  the  usual  prac- 
tice and  forms  of  pleading. 

The  sixth,  seventh,  and  eighth  pleas  are  goodf  if  the  de- 
fendant was  not  indebted  to  the  United  States.  It  is  admit- 
ted that  the  statute  of  limitations  does  not  run  against  the 
United. States,  but  as  between  Morrison  and  Buford  it  did 
run;,  and  when  the  assignment  of  the  claim  on  the  receipt 
were  made,  the  statute  bad  attached,  and  the  United  States 
were  in  no  better  situation  than  was  that  of  Morrison  before 
and  at  the  time  of  the  assignment.  The  suit  should  have 
been  instituted  by  the  plaintiffs  as  assignees,  and  it  would 
have  been  in  that  form  subject  to  the  rights  of  the  defendant 
growing  out  of  the  statute  of  limitations,  and  t<^  all  the  off- 
sets to  which  the  defendant  was  entitled,  in  his  particular 
and  private  relations  with  Morrison. 

The  United  States,  if  they  claimed  on  the  receipt  and 
assignment,  and  desired  to  show  that  the  statute  did' not 
ruq,  should  have  stated  the  same  in  their  replication,  by 
alleging  a  demand  within  five  years. 

The  case  comes  up  without  any  opinion  of  the  court  upon 
the  point  of  law.  There  is  a  question  of  law  which  arises  in 
the  pleadings,  they  having  ended  in  a. demurrer;  and  the 
pleadings,  it  is  submitted,  present  the  only  question  in.  the 
cause.  The  receipt  is  not  in  question.  It  may  show  a-re- 
sponsibility  to  the  United  States  by  the  defendant;  but  as  it 
is  not  in  the  pleadings,  it  cannot  aid  the  plaintiffs'  case. 

The  question  for  the  decision  of  this  court,  is  not  whether 
the  declaration  is  good,  but  whether  the  pleas  are  good.  If 
they  are,  the  defendant  must  go  without  day. 

The  declaration,  whether  it  must  be  considered  as  general 
or  special,  is  a  statement  of  a  debt  due  to  Morrison,  and  as- 
signed to  the  United  States,  and  the  pleas  allege  that  if  the 
debt  existed,  it  is  barred  by  the  statute  of  limitations,  and 
there  is  no  claim.  This  is  not  met  bjr  the  United  States. 
They  do  not  traverse  this, tind  thus  put  it  in  issue;  nor  do 
thev  traverse  the  defendant's  allegation  which  is  made,  that 
the  transaction  with  Morrison  was  private.  The  replication 
is  therefore  defective. 
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It  is  not  seen  how  this  court  can  look  any  further  into  the 
pleadings  on  a  demurrer,  and  it  must  be  conceded  that  the 
error  is  in  the  replication.  The  matters  asserted  in  the  pleas 
stand  uncontradicted;  and  must  be  taken  as  true  against  the 
plaintiff.  This  is  decisive  of  the  cause.  If  Buford  was,  by 
the  terms  of  the  receipt,  liable  on  demand,  a  demand  should 
have  been  alleged. 

The  refusal  of  the  court  after  judgment  in  favour  of  the 
defendant,  to  allow  the  plaintiffs  to  withdraw  the  replica- 
tion, in  order  to  set  up  the  agreement,  was  in  the  exercise 
of  their  discretion,  and  not  examinable  in  this  court.  To 
admit  as  ground  of  error  the  refusal  of  moti<jns  of  this  kind, 
would  be  productive  of  frequent  injustice.  The  record 
never  shows  why  acts  of  the  character  of  that  complained  of 
are  done,  and  thus  a  superior  court  would  often  be  found 
proceeding  upon  very  different  circumstances  from  those 
which  existed  in  the  case. 

It  is  doubtful  whether  it  is  within  the  province  of  a  court 
to  interfere  with  such  a  decision  as  that  now  objected  to. 
It  is  not  a  fidal  judgment;  and  the  final  judgment  upon 
the  pleadings  in  the  case  is  yet  subsisting  and  must  remain 
until  reviersed.  The  motion  was  to  set  aside  the  judgment, 
and  this  is  not  a  ground  of  error.  The  rule  is  invariable, 
that  there  should  be  something  in  the  record  upon  which  the 
court  can  exercise  their  judgmejnt. 

l%e  principles  recognised  in  this  court  in  Bell  m.  Morri- 
son, i  Peters,  351,  in  reference  to  the  statute  of  limitations, 
estiiblish  the  rule  to  be,  that  an  acknowledgement  of  the  debt 
will  not  take  the  case  out  of  the  statute.  There  must  be  a 
promise  to  pay  the  debt.  The  xtmrts  of  Kentucky  have 
held  these  principles  to  be  correct,  and  they  support  the 
decision  of  the  circuit  court  upon  the  agreement  between 
the  defendant  and  Morrison^ 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court  : 
This  suit  was  brought  by  writ  of  error  from  the  circuit 
court  of  Kentucky,  to  reverse  a  judgment  obtained  in  that 
court  against  a  claim  prosecuted  by  the  United  States.  The 
following  errors  are  assigned  by  the  attorney' general: 
Vol.  III.— D 
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1.  That  the  judgment  of  the  circuit  court  on  the  defen- 
dant's demurrer  to  the  surrejoinder  of  the  plaintiffs,  growing 
out  of  the  sixth,  seventh  and  eighth  pleas  of  the  defendants 
ought  to  have  been, for  the  plaintiffs  and  not  for  the  defen- 
dant. 

2.  That  the  court  ej^ed  in  not  permitting  the  plaintiffs  to 
withdraw  their  replication  to  the  defendant's  several  pleas  of 
limitation,  and  to  plead  the  special  agreement  on  that  sub- 
ject between  Morrison  and  Buford. 

The  declaration  contains  but  one  count,  .in  which  il  is  aU 
leged,  that  the  defendant  was  indebted  to  the  United  States 
in  the  sum  of  ten  thousand  dollars,  for  so  much  money  by 
him  before  that  time  had  and  received,  as  an  officer  of  the 
United  States  to  their  use,  as  by  account  of  the  said  defen- 
dant with  the  said  United  States,  settled,  examined  and 
adjusted,  at  the  treasury  department,  duly  certified,  fully 
appears,  &c. 

The  treasury  statement  is  as  follows : 

Dr  Thomas  Buford,  late  deputy  commissary  in  account 
with  the  United  States, 

To  James  Morrison,  for  amount  received  from 
him  per  receipt,  21st  December  1812,  for  which 
he  is  accountable,         -         .    .     -        -        -        $10,000 

The  receipt  referred  to  is  in  the  following  words  : 

Received  of  James  Morrison,  deputy  quarter  noiaster  gene- 
ral, ten  thousand  dollars,  for  which  sum  I  promise  to  account 
to  him  when  called  on.  Signed  Thomas  Buford,  deputy  com- 
missary of  U.  S.  A. 

Under  the  following  act  of  congress,  this  receipt  was  as- 
signed to  the  United  States. 

'^  Be  it  enacted  by  the  senate  and  house  of  representa- 
tives, in  congress  assembled,  that  the  accounting  officers  of 
the  treasury  department  be  and  they  are  hereby  authorised 
to  allow  James  Morrison,  late  deputy  quarter  master  gene- 
ral, in  the  settlement  of  his  accounts,  the  sum  of  ten  thou- 
sand dollars,  which  was  advanced  by  James  H.  Pendell,  an 
assistant  deputy  quarter  master  general,  providing  that  the 
said  James  Morrison  shall  fijst  assign  and  transfer  to  the 
United  States  all  his  right  and  claim  to  the  moneys  men- 
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tioned  in  a  certain  receipt  by  said  Thomas  Buford  to  said 
James  Morrison,  bearing  date  the  21st  day  of  December,  in 
the  year  1812,  &c."  The  words  of  the  assignment  are, 
<'  Now,  I  James  Morrison,  in  pursuance  of  the  provisions  of 
said  law,  do  hereby  assign  and  transfer  to  the  United  States, 
all  my  right  and  claim  to  the  moneys  mentioned  in  said  re- 
ceipt. Witness  my  hand  and  seal  this  7th  day  of  March 
1823.     Signed  James  Morrison. 

In  the  si^Kth  plea  the  defendant  says,  the  plafniius  av>u«^ 
non,  because  he  says  that  the  account  upon  which  the  plain- 
tiffs* suit  is  founded,  was  for  money  alleged  tc  have  been 
advanced  by  James  Morrison,  to  the  defendant j  on  the  2l8t 
day  of  December  1812,  in  the  district  aforesaid,  amounting 
to  the  sum  of  ten  thousand  dollars,  for  which,  by  the  terms 
of  the  transaction  and  agreement  of  said  parties  thereto,  said 
Buford  was  to  account  to  ^aid  Morrison  for  the  same,  and 
that  said  account  and  claim  of  said  Morrison  was,  on  the  7th 
day  of  March  1823,  under  and  by  virtue  of  an  act  of  cpdgress, 
assigned  and  transferred  by  said  Morrison  to  said  plaintiffs, 
and  the  said  clefendant  in  fact  says,  that  said  demand  and 
cause  of  action  aforesaid,  did  not  accrue  to  said  Morrison 
within  five  years  next  before  said  assignment,  nnd  this  he  is 
ready  to  verify,"  &c. 

The  seventh  plea  states  the  receipt  of  the  money  by  the 
defendant  from  Morrison,  the  assignment  of  the  receipt ;  lind 
that  without  any  other  consideration,  and  without  the  con- 
sent and  privity  of  the  defendant,  the  account  in  the  declara- 
tion mentioned,  was  settled  at  the  treasury ;  to  which  he  has 
at  no  time  assented ;  and  the  defendant  says  that  he  did  not 
undertake  and  assume  to  pay  the  said  debt,  in  the  declara- 
tion mentioned,  within  five  years  next  before  the  assignment 
by  the  said  Morrison,  nor  then,  nor  at  any  time  subsequent. 

In  the  eighth  plea  the  defendant  says,  that  the  assumpsit 
and  demand  of  said  plaintiffs  arose  from  and  by  virtue  of  a 
claim  which  was  held  by  one.  James  Mo  rrison,  for  money  by 
him  advanced  and  loaned  to  said  defendant,  which  was  as- 
signed, &c 

The  attorney  for  the  Uiiited  States,  in  his  replication,  says, 
that  by  any  thing  contained  in  the  sixth,  seventh  and  eighth 
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pleas  of  the  defendant,  tbey  ought  not  to  be  barred^  because 
they  say  that  the  said  demand  in  the  jdeclaratipn  accrued 
for  and  in  consideration  of  ten  thousand  dollars  of  and  be- 
longing to  the  United  States,  and  by  the  said  James  Morri- 
son, as  an  officer  of  theT  United  States,  advanced  to  the  said 
Thomas.  Buford,  as  an  officer  of  the- United  States,  to  wit,  as 
deputy  commissary,  then  and  there  to  the  use  of  the  United 
States,  and  by  the  said  Thomas  Buford,  in  his  official  charac- 
ter as  aforesaid,  receipted  to  said  James  Morrison  in  his  of- 
ficial character  as  deputy  quarter  master  general,  and  the 
aald  attorney  brings  here  into  court  the  said  receipt,  signed 
with  the  proper  name  of  the  said  Thomas,  in  his  official  cha- 
racter as  aforesaid,  the  assignment,  and  the  act  of  congress, 
in  the  sixth,  seventh  and  eighth  pleals  of  the  defendant  men- 
tioned, duly  certified,  &c.  which  sum  of  money  is  the  same 
as  referred  to  in  the  above  pleas,  &c. 

To  this  replication  there  is-  a  rejoinder  by  the  defendant, 
asserting  that  the  above  sum  of  money  was  received  upon  an 
individual  transaction,'  &c.  The  attorney  for  the  United 
States  in  his  surrejoinder  says,  that  the  said  money  demand- 
ed by  the  declaration  and  expressed  in  said  receipt  and  as- 
signment in  the  sixth,  seventh  and  eighth  pleas  of  the  de- 
fendant, was  the  proper  money  of  the  United  States,  lent 
and  advanced  by  the  said  quarter  master  general  to  the  said 
Thomas  Buford,  as  deputy  commissary,  and  to -the  use  of  the 
said  United  States,  &c. 

To  this  the  defendant  demurs,  which  presents  for  consi- 
deration, the  sufficiency  of  the  sixth,  seventh  and  eighth  pleas 
of  the  defendant. 

In  behalf  of  the  government  it  is  contended,- 

1 .  That  a  good  cause  of  action  by  the  United  States  ag[ainsl 
Buford,  existed,  prior  to  the  assignment* 

2.  That  the  treasury  settlement  gave  a  right  of  action,  and 
also  the  assignment. 

8.  If  the  sum  received  by  Buford  from  Morrison  was  pub- 
lic money,  whether  ii  was  received  in  an  official  or  private 
capacity,  there  can  be  no  doubt  that  Buford  received  it  to 
the  use  of  the  United  States,  and  that  they  may  maintain  an 
action  against  him. 
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The  UDited  States  had  a  right  to  treat  Morrison  as  their 
agent,  in  this  transactioa,  by  making  Baford  their  debtor, 
and  to  an  action  brought  against  him,  for  money  had  and  re-, 
chived,  the  statute  of  limitations  would  be  no  bar.  It  in 
therefore  important  to  consider  on  what  ground  the  plain** 
tiffs  seek  to  recover  in  this  case. 

Is  the  declaration  general  or  special?  It  contains  only 
one  count,  and  that  sets  out  the  cause  of  action  as  arising 
from  a  settled  account  at  the  treaisury  department.  The  de* 
claration  neiust  therefore  be  considered^  aH  sp^aial,  and  if  the 
plaintiffs  recover,  they  must  recover  upon  the  ground  stated. 

The  treasury  statement,  the  refegipt  and  the  assignment 
of  it,  are  made  a  part  of  the  declaration. 

An  account  stated  at  the  treasury  department,  which  does 
not  arise  in  the  ordinary  mode  of  doing  business  in  that  de- 
partment, can  derive  no  additional  validity  from  being  cer- 
tified under  the  act  of  congress.  Such  a  statement  can  only 
be  regarded  ^b,b  establishing  items  for  moneys  disbursed 
through  the  ordinary  channels  of  the  department,  where  the 
transactions  are  shown  by  its  books.  In  these  casetthe 
oflSicers  may  well  certify,  for  they  must  have  official  knoifr- 
ledge  of  the  facts  stated.  • 

But  where  moneys  come  into  the  hands  of  an  individual, 
as  in  the  case  under  consideration,  the  books  of  the  treasury 
do  not  exhibit  the  facts,  nor  can  they  be  officially  known  to 
the  officers  of  the  department.  In  this  case,  therefore,  the 
claim  must  be  established,  not  by  the  treasury  statement, 
but  by  the  evidence  on  which  that  statement  was  made. 

The  account  against  Buford  is  founded  on  the  receipt,  and 
was  made  out  on  the  day  it  was  assigned  by  Morrison,  under 
the  special  actof  congress.  Until  this  time,  Morrison  was 
charged  on  the  books  of  the  treasury  with  this  sum  often 
thousand  dollars,  and  there  can  be  no  doubt  that  he  and  his 
sureties  were  liable  for  it. 

,As  the  advance  of  this  sum  to  Buford  was  pot.  made  in 
pursuance  of  any  authority,  the  treasury  officers  had  no  right 
to  release  Morrison  from  liability,  by  crediting  bis  account 
with  so  much  money  paid  to  Buford.. 

The  declaration  being  special  upoili  the  treasury  account^ 
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and  the  account  being  raised  upon  the  assignment  of  the  re- 
ceipt, the  claim  of  the  United  States  to  the  sum  in  contro- 
versy, as  presented,  cannot  be  considered  as  existing  prior 
to  the  assignment. 

It. is  objected  that,  under  this  assignment,  the  United 
States  may  claim  as  assignees  in  equity,  but  not  at  law.  This 
objection  seems  not  to  be  well  founded.  In  England,  any;^ 
instrument  or  claim,  though  not  negotiable,  may  be  assigned 
to  the  king,  who  can  sue  on  it,  in  his  own  name.  No  valid 
objection  is  perceived  against  giving  the  same  effect  to  an 
assignment  to  the  government  in  this  country.  But  the  spe- 
cial act  under  which  this  assignment  was  made^  puts  this 
question  at  rest.  This  act  authorises  the  assignment;  con- 
sequently, when  made,  the  legal  right  is  vested  in  the  go- 
vernment, and  authorises  a  charge  against  Buford,  on  the 
books  of  the  treasury. 

As  more  than  five  years  had  elapsed  from  the  date  of  the 
receipt  to  the  assignment,  the  statute  of  limitations  will  bar 
a  recovery  of  this  claim,  unless  the  transfer  of  it  to  the  United 
States  has  changed  its  character,  or  the  terms  of  the  receipt , 
prevent  the  statute  from  operating,  or,  by  some  promise  or 
agreement  between  Morrison  and  Buford,  the  statute  has 
been  waived. 

It  can  require  ho  argument  to  show,  that  the  transfer  of 
any  claim  to  the  United  States  cannot  give  ta  it  any  greater 
validity  than  it  possessed  in  the  hands  of  the  assignor.  If 
the  character  of  the  claim  be  so  changed,  as  to  exempt  it 
from  the  operations  of  the  statute  of  limitations,  after  the 
transfer,  6uch  transfer  cannot  have  the  effect  to  take  the 
claim  out  of  the  statute  when  it  has  run. 

But  it  is  contended,  that  as  the  receipt  promises  to  account 
for  the  sum  of  ten  thousand  dollars,  when  called  on,  it  was 
necessary  for  the  defendant  to  show,  that  no  demand  had 
been  made,  or  that  five  years  had  elapsed  subsequent  thereto 
and  before  the  assignment. 

In  his  plea  the  defendant  states,  that  the  demand  and 
cause  of  action  did  not  accrue  within  five  years  next  be- 
fore said  assignment,  &.c.  If  a  demand  had  been  made 
so  as  to  prevent  the  effect  of  the  statute,  it  was  incumbent 
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on  the  piaintifTs  to  plead  over  and  allege  the  fact.  They 
have  not  done  it,  and  this  allegation  of  the  plea  stands  un- 
contradigXed,  and  is  consequently  admitted  to  be  true. 

The  defendant  in  his  plea  sets  out)  that  the  loan  of  the 
money  was  obtained  from  Morrison,  to  whom  the  paynaent 
wad  to  be  made,  and  represents  the  transaction  as  a  private 
one.  In  the  replication,  the  plaintiffs  do  not  traverse  this 
fact,  but  allege  that  the  money  belonged  to  the  United 
States,  dnd  was  advanced  by  Morrison,  as  an  officer  of  the 
United  States,  to  the  defendant,  as  an  officer.  ■ 

On  the  sufficiency  of  the  plea,  and  the  insufficiency  of 
the  replication,  one  of  thd.  counsel  in  th^  defence  rests  the 
cause. 

In  the  correct  order  of  pleading,  it  is  necessary  that  the 
facts  of  the  plea  should  be  traversed  by  the  replication,  un- 
less matter  in  avoidance  be  set  up.  It  is  not  sufficient  that 
the  facts  alleged  in  the  replication  be  inconsistent  with  those 
stated  in  the  plea;  an  issue  must  be  taken  on  the  material 
allegations  of  the  plea. 

In  the  case  under  consideration,  it  was  material  in  the  de- 
fence, to  show  that  the  loan  of  this  money  was  a  private 
transaction,  and  such  is  the  statement  of  the  plea,  substan- 
tially. This  fact  should  have  been  traversed  in  the  replica- 
tion. It  was  not  done,  and  consequently  the  replication  is 
bad  on  demurrer. 

The  writing  set  out  in  the  bill  of  exceptions,  it  is  insisted, 
shows  a  waiver  of  the  statute  by  Buford.  This  writing  was 
produced  after  the  decision  of  the  court  was  given  on  the 
demurrer,  and  leave  was  then  asked  to  withdraw  the  repli* 
cation  to  the  plea  of  the  statute  of  limitations,  for  the  pur- 
pose of  pleading  this  covenant,  of  which,  it  was  alleged 
that  the  attorney  for  the  United  States  had  no  knowledge, 
until  after  the  decision  on  the  demurrer.'  The  court  over- 
ruled the  motion,  upon  the  ground  that  the  writing  would, 
not  be  an  avoidance  of  the  statute,  but  afford  only  a  substan^ 
tive  cause  of  action  for  a  breach  of  its  conditions. 

The^court,  it  is  contended,  in  refusing  leave  to  amend, 
decided  the  effect  of  this  covenant,  and  that  they  erred  in 
their  construction  of  it. . 
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This  court  has  repeatedly  decidedi  that  the  exercise  of 
the  discretion  of  the  courts  below,  in  refusing  or  granting 
amendments  of  pleadings  or  motions  for  new  trials^  affords 
no  ground  for  a  writ  of  error.  In  t)verruling  the  motion  for 
leave  to  withdraw  the  replication  and  file  a  new  one,  the 
court  exercised  its  discretion,  and  the  j^evLSon  assigned,  as 
influencing  that  discretion,  cannot  affect  th^  decision. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  coiirt  of  the  United  States  for  the 
district  of  Eentncky,  and  was  argued  by  counsel;  on  consi- 
deration whereof,  it  is  considered,  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be,  and  ihe  same  is  hereby  affirmed. 


J Alf UilR?  inmi  1880.  S8 


AXSXA10SB  GoftDM  ind  orttuu  •».  FajoKBuB*  Oomau 

Th^  pMlDtiff  below  iehimed  iMireihAo  two  Ihousaiid  dollmrti  iff  Ikiidedattiiantf 

but  obtaioed  9  judgni6ot  for  i  1«M  sum. 
The  JuritdtctioD  of  thi«  court  dcipends  on  the  fltim.orVtIue  In-disfitite  bftweeh 

the  parties,  u  the  ease  stands  upon  the  Writ  of  ewer  in  ttiu  c<^urt ;  not  oq  that 

which  was  in  dispute  In  the 'ckeiiit  court.     [84] 
If  the  writ  of  error  be  brpuf^ht  hy  ibe  plainliflr-bejow;  then  tbc^«u«  which  Hmi- 

dectaratibn  shows  to  be  due  ini>jf  be  sti^l  recovefed,>bould  tiie  ^lidgtnenl  fdr  a 

•mailer  lum  be  reversed  ;an<^. consequently  tue  whole  sum  claimed  ia  auli  In 

dispute.    [84] 
But  if  the  writ  of  error  be  brought- by. the  defendant  in  jlhe  original  action,  the 

judgment  of  ibis  court  el(n  only  affirm  4hat  ^f  the  oireqit  couit,  and  CQi»ae- 

"quently  the  matter  in-^disputd  caiinot  )ezceeci  the  amojudLt  6t  that  judgmefit. 

Nothing  but  that  Judguient  is  in  dispnte  between  the  pavtj^.    |8.4] 

WRIT  of  error  to  the  circuit  ^court  for  the  district  of 
Louisiana. 

Mr  Ogden  moved  to  disiniiis^tbe  writ  of  error  in  this  casej 
on  the  ground  that  the  court  bad  not  jurisdiction  of  the  cause, 
the  sum  in  controversy  not  amountiiig  totwo  thousand  dol- 
lars, the  amount  for  which  a  writ. of  error  }b  allowed.  He 
stated,  that  the  action  was  instituted  for  the  violation 'of  a 
patent,  and  tne  amount  of  the  recovery  in  dam.ages  was  four 
hundred  dollars,  by  the  verdjct  of  the  Jiiry.  If,  under  the 
provision  of  the  p^atent  law,  the  damages  are  to  be  trebled, 
it  will  not  amount  to  a  sum  authorising  the  writ  of  error. 

Although  the  damages  laid  in  the  declaration  are  two 
thousand  six  hundred  dollars,  yet,  after  verdict,  as  the  Writ 
of  error  is  taken  b]r-the  defendant  below,  the  only  matter  in 
dispute-here  is  the  amount  of  the  verdict^  or  at  most,  treble 
that  sum,,  being  twelve  hundred  dollars.-  It  the  sum  stated 
in  the  declaration  shall  be  allowed  to  ascertain  the  amount 
JD- dispute,  in  every  case  of  tort  or  of  claims  of  uncertain^ 
damages,  the  plaintiff,  who  might  insert  any  stam  in  his  decla- 
ration, could  secure  the  right  to  a  writ  of  error  t6  thir  court. 

Mr  Coz,  forohe  plaintiff  in  error,  the  defendant  belo^, 
on  the  authority  of  Wilson  vs.  Itatniel^  3  Dall.  Rep*  401, 
Voii.  IIL-E 
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1  Condensed  Reports,  185,  contended,  that  the  matter  in 
dispute  originally,  determined  the  jurisdiction ;  and  in  this 
case  the  sum  stated  in  the  declaration  ascertains  the  amount. 
He  also  cited  Payton  i)8*  Robertson,  9  Wheatott,  527.  Cooke 
vs.  Woodraw,  5  Cranch,  14. 

Mr  C.  J.  Marshall  dclirered  the  opinion  of  the  Court. 

A  motion  has  been  made  to  dismiss  his  writ  of  error  be- 
cause the  court  has  no  jurisdiction  over  it.  The  plaintiff 
below  claimecl  more  than  two  thousand  dollars  in  his  decla-^ 
-Nation,  but  obtained  a  judgment  for  a  less  sum.  The  defend-, 
ant  below  has  sued  put  a  writ  of  error,  and  contends  now 
that  theinatter  in  dispute  is  not  determined  by  the  judgment, 
but  by  the  .sum  claimed  in  the  declaration. 

This  court  has  jurisdiction  over  final  judgments  and  de- 
crees of  the  circuit  court,  where  the  matter  in  dispute  exceeds 
the  sum  or  value  of  two  thousand  dollars.  The  jnrisdiction  of 
the  court  has  been  supposed  to  depend  on  the  sum  or  value  of 
the  matter  in  dispute  in  this  court,  not  on  that  which  was  in 
dispute  in  the  circuit  court.  If  the  writ  of  error  be  brought  by 
this  plainti  ff  below,  then  the  sum  which  his  declaration  shows 
to  be  djAe  may  be  still  recovered,  should  the  judgment  for  a 
smaller  sum  be  reversed;  and  conseauently  the  whole  sum 
claimed  i^. still  in  dispute.  But  if  the  writ  of  error  be  brought 
by  th^  defendant  in  the  original  action,  the  judgment  df  this 
tourt  can  only  affirm  that  of  the  circuFt  court,  and  conse- 
quently the  matter  in  dispute-^^annot  exceed  the  amount  of 
that  judgment.  Nothing  bift  that  Judgnient  is  in  dispute  be- 
tween-the  parties.  The  counsel  for  the  plaintiff  in  error  relies 
on  the  case  of  WiUon  v$.  Dafiiel^  ^Dall.  40K  Tjiat  casOf  it 
is  admitted,  is  in  pbi^{.  It  turns  on  the  principle  that  the 
jurisdiction  of  this  court  depends  on  the  sqm  which  was  in 
dispute  before  the  judgment  viras  rendered  in  the  circuit 
court.  Although  that  case  was  decrded  by  a  divided  court, 
and  although  we  think,  that  upon  the  true  construction  of  the 
twenty-seconjdvsection  of  the  judicial  act,  the  jurisdiction  of 
the  court  depends  upon  th«  jum  in  dispute  between  the  parties 
q'^  the  case  stands  upon  the^ w? it  of  errof,  w«  should  be  much 
inclined  to  adhere  to  the  decision  in  Wilson  vs.  Daniel,  had 
not  acontrary  practice  since  prevailed.   In  Cooke  vs.  Wood- 


JANUARY  TERM  1890.  35 

[Gordon  and  others  vs,  Ogden.] 

row,  5  Cranch,  13,  this  court  said,  <'  if  the  judgment  below  be 
for  the  plaintifT,  that  judgment  ascertains  the  value  of  the  mat- 
ter in  dispute."  This  however  was  said  in  a  case  in  which 
the  defendant  below  was  plaintiff  in  error,  and  in  which  the 
judgment  was  a  sufficient  sum  to  give  jurisdiction. 

The  case  of  Wise  and  Lynn  vs.  The  Columbian  Turnpike 
Company^,  7  Cranch,  276,  was  dismissed  because  the  sum  for 
which  judgment  was  rendered  in  the  circuit  court  was  not 
sufficient  to  give  jurisdiction,  although  the  claim  before  the 
commissioners  of  the  road,  which  was  the  cause  of  action  and 
the  matter  in  xlispute  in  the  circuit  court,  was  sufficient.  The 
reporter  adds,  that  all  the  judges  were  present. 

Since  this  decision  we  do  not  recollect  that  the  question 
has  been  ever  made«  The  silent  practice  of  the  court  has 
conformed  to  it.  The  reason  of  the  limitation  is  that  the  ex- 
pense of  litigation  in  this  court  ought  not  to  be  incurred,  un- 
less the  matter  in  dispute  exceeds  two  thousand  dollars. 
This  reason  applies  only  to  the  matter  in  dispute  between  the 
parties  in  this  court. 

We  are  all  of  opinion  that  the  writ  of  error  be  dismissed, 
the  court  having  no  jurisdiction  of  the  cause. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the 
district  of  East  Louisiana,  and  was  argued  by  counsel ;  on 
consideration  whereof,  and  of  the  motion  made  by  Mr  Ogden 
in  this  cause  on  a  prior  day  of  this  term,  to  wit,  on  Thurs- 
day, the  28th  of  January  of  the  present  term  of  this  court,  to 
dismiss  this  writ  of  error  for  want  of  jurisdiction^,  the  amount 
in  controversy  not  exceeding  the  sum  of  two  thousand  dol- 
lars ;  it  is  ordered  and  adjudged  by  this  court  that  the  writ 
of  error  in  this  cause  be  and  the  same  is  hereby  dismissed 
for  want  of  jurisdiction,  on  the  ground  that  the  sum  in  conr 
troversy  does  not  exceed  the  sum  of  two  thousand  dollars, 
and  the  same  is  dismissed  accordingly. 
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AmfA  ALuuA  'l*Hos2iTOff,  EzscuTBix  or  WUXIAIC^  TsOSliTOH, 
Plaiktdt  is'EsBOB  9s.  The  Baivx  of  WAaflniOTOIf. 

The  |Mtfty  who  demotf  to  eyideaee,  neeki  thereby  to  withdraw  the  coDsidentioii 

'  of  tfie  fiiett  from  the  joiy ;  and  ia  therefore  bound  to  admit  not  only  the  tn^lii 
eir  the  evidenee,  but  every  ftet  which  that  eyidenee  may  legally  eOndnee  to 
proTefai  favour  of  the  other  party*.  And  if  u|»on  any  view  of  the  luti,  the 
Jury  mi^t  have  given  a  verdict  agafaiat  the  party  demuning,  the  court  if  alao 
at  liberty  to  give  Judgment  against  him.    [40] 

Hie  taking  of  inteieit  in  advance  upon  the  diacount  of  a  note  in  the  naaet'coone 
of  bufineea  by  a  banker,  ia  not  Ufoiy.  Tbla  haa  been  long  aettied»  apd  la  net 
now  open  for  controversy.    [40] 

Hie  taking  of  interest  Un  iixty-fow  day$  on  a  note  is  not  uauiy,  if  the  note 
given  for  siz^  days*  according  to  the  custova  and  usage  In  the  banka  at  Wash- 
iQgten,  was  not  due  and  payable  until  the  sbty-fburth  day.  In4he  case  of 
BenoerM.The  Bank  of  Columbia,  9  Wheat»581,  it  was  expressly  held, 
that  uhder  that  custom  the  note  was  not  due  and  payable  before  thd  sfacty-fburth 
day,  for  unta  that  time  the  maknii^i>ldnot1)e  in  default.    [40] 

Where  it  was  the  practice  of  the  party  who  had  a  dzty  day  note  diteovnted  at 
the  hink  of  Washington,  to  renew  the  note  by  the  discount  o.  another  note 
on  the  sixty-third  day,  the  maker  not  being  in  fact  bound  to  pay  the  note  ac- 
cording to  the  custom  prevailing  in  the  district  of  Colombia ;  such  a  transacr 
tion  on  the  part  of  the  banker  is  not  usurious,  although  on  each  note  the  dis- 
count for  sixty-four  days  wu  deducted.  Each  note  is  consijdered  as  a  distinct 
and  substantive  transaction.  If  no  more  than  legal  interest  is  taken  upon  the 
time  tiie  new  note  has  to  run,  the  actual  application  of  the  proceeds  of  the 
new  note  to  tfie  payment  of  the  foifmer  note  before  It  comes  due,  does  not  of 
itself  make  the  transaction  usurious.  Something  more  must  occur.  There 
must  be  a  contract  between  the  bank  and  the  party  at  the  time  of  such  dis- 
count, that  the  party  shall  not  have  the  use  and  benefit  of  the  proceeds  until 
the  former  note  becomes  due,  or  that  the  bank  shall  have  the  use  and  benefit 
of  them  in  the  mean  time. 

ERROR  to  the  circuit  court  of  the  county  at  Washing- 
ton in  the  district  of  Columbia. 

This  case  was  brought  before  the  court  to  reverse  the  judg* 
ment  of  the  circuit  court  on  a  demurrer  to  the  evidence  of- 
fered by  the  defendants  in  error,  the  plaintiffs  below,  to  sus- 
tain a  claim  on  Mr  Thornton  as  indorser  on  a  promissory 
note  discounted  at  the  bank  of  Washington,  for  the  benefit 
of  one  Bailey,  the  maker  of  the  note. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court, 
delivered  by  Mr  Justice  Story. 
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Mr  C.  C.  Lee  and  Mr  Jones,  for  the  plaintifii  in  erro^con^ 
tended  that  the  eridence  oflfered  by  the  plaintiffs  below 
proVed  that  nsory  had  been  taken  on  the  note,  and  by  the 
statute  of  usury  in  Maryland  the  note  was  declared  yoid.  If 
usury  had  been  taken,  the  judgment  of  the  circuit  court 
must  therefore  beireversed. 

The  loan  was  made  on  a  note  payable  in  sixty  days,  which 
with  the  days  of  grace  made  it  a  loan  for  sixty-three  days, 
and  the  bank  had  received  the  interest  in  advance  by  way  of 
discount  for  siity-four  dfiys. 

The  legislation  of  all  piankind  has  been  against  usury ; 
and  the  legislation  of  Maryland  has  been  desirous  and  vigi- 
lant to  suppress  it.  The  principle  in  all  courts  acting  un- 
der these  laws  has  been,  that  if  usury  was  found  to  have 
been  taken,  the  wit  of  man  would  not  eviade  the  statute. 

The  transactions  between  the  bank  and  the  drawer  of  the 
note  are  admitted.  It  was  a  loan  of  m6ifey,and  six  renewals 
of  the  note  took  place  in  the  year,  and  therefore  the  interest 
for  six  days  was  illegally  taken.  The  series  of  loans  are  to 
be  cohsidered  as  one  transaction.  The  notes  were  given  for 
the  accommodation  of  the  drawer;  and  their  ^renewals  were 
expected,  and  were  considered  by  the  borrower  and  the 
bank  as  a  part  of  the  contract.  The  succeeding  note  was  only 
substituted  for  that  which  had  preceded  it,  in  order  to  enable 
the  bank  to  charge  and  receive  the  interest,  by  way  of  discount, 
every  sixty-three  days.  Every  security  was  therefore  tainted 
with  the  usury  of  the.  whole  dealing.  This  position  is  fully 
maintained  by  the  case  of  Cuthbert  vs.  Hayley,  8  T.  R.  390. 
The  law  of  Maryland  relative  to  usury  and  that  of  England 
is  the  same,  as  was  seen  by  this  court  in  the  cai^  of  Gaitber 
vs.The  bank  of  Qeorgetown,  I  Peters,  37.  Cited  also,  Mar- 
shall, 349.  6  Taunt.  780.  7  Com.  Dig.  Usury,  627.  3 
T.  R.  530. 

The  taking  of  interest  by  way  of  discount  was  a  device 
which  was  originally,  and  long  continued  to  be,  considered 
a  violation  of  the  statute.  Barns  vs.  Worledge,  Cro.  James, 
25.  Comyn  on  Usury,  82.  Noy,  171.  1  Bulstrode,  20. 
These  cases  are  confirmed  in  Marsh  vi?.  Martiudale,  3  Bos. 
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&^PuI.  154,  and  fully  establish  the  principle  that  receiving 
interest  beforehand  is  usury.    Comyn  on  Usury,  90. 

|i  is  admitted  that  the  practice  of  bankers  to  take  ^dis- 
count'* is  now  allowed ;  but  this  is  upon  principles  which  4o 
not  authorise  the  practice  which  prevails  with  the  defend- 
jants  in  error.  As  late  as  14  George  II.  7  Mod.  353,  it  was 
held  by  Mr  Chief  Justice  Wills,  that  <'  otherwise  the  force  of 
the  statute  would  be  taken  away."  The  practice  is  since 
however  considered  legal  for  bankers  to  take  interest  in  ad- 
vance as  discount.  The  allowance  of  this  practice,  upon  the 
principles  by  which  it  is  protected,  is  not  evidence  that  the 
general  principles  of  the  law  are  altered.  The  expenses  of 
postage,  remittance,  and  commission,  are  considered  as  paid 
by  this  advance.  Auriol  vs.  Thomas,  2  T..  R.  52.  1  Bos.  & 
Pul.  144;    Comyn  on  Usury,  128. 

That  the  principles  of  the  law  as  originally  established  are 
not  altered,  cited  Peake's  Nisi  Prias  Cases,  200.  Comyn, 
125.  4  Taunt.  810.  Broo'ke,,  qui  tam  vs.  Middleton,  1 
Camp.  445.    Comyn,  132.      '   / 

Banks  are  allowed  to  deduct  interest,  and,  ex  vi  termini, 
discount.  Fleckner  vs.  The  bank  of  the  United  States,  8 
Wheat.  354.  But  this  does  not  allow  the  deduction  of  a 
greater  amount  than  the  interest  for  the  actual  advance. 
The  bill  of  exceptions  presents  the  custom  of  the  bank  as  a 
justification  of  the  proceeding.  Custom  is  no  protection. 
Floyer  vs.  Edwards,  1  Cowp.  112.  Dunham  vs.  Gould,  16 
Johns.  36'7. 

It  was  argued  that  the  practice  of  the  bank  to  give  notice 
of  the  dishonour  of  the  bill  on  the  fourth  day  after  the  sixty 
days,  does  not  relieve  the  caise  from  difficulty ;  as  this  could 
only  be  done  by  proof  that  there  was  a  forbearance  until  the 
fourth  day,  the  very  reverse  of  which  is  established  by  the 
evidence;  nor  will  the  practice  of  the  bank  to  protest  on  the 
fourth  day,  and  not  before,  assist  the  claim.  The  universal 
commercial  rule  is,  that  on  the  third  day  of  grace  the  note  is 
due;  and  on  non-payment  before  or  upon  that  day,  the  money 
may  be  demanded  and  suit  brought. 

The  question  in  this  case  has  been  decided  in  New  York. 
Bank  of  Utica  vs.  Wagner,  2  Cowen's  Rep.  712.  If  more  than 
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legal  interest  is  reserved  or  taken,  it  is  usary,  whether  by 
agreement  or  not  3  Bigelow's  Dig.  796.  4  Mass.  1$6.  15 
Mass.  96. 

Mr  Lear  and  Mr  Webster,  for  the  defendant  in  error,  con- 
tended, that  the  Maryland  law  of  usury,  passed  in  1704,  si- 
milar to  the  statute  of  Ann,  had  no  application  to  the  case. 
It  was  passed  before  the  establishment  of  banks.  The  lan- 
guage is  prohibitory  as  to  any  "  person,"  and  this  may  include 
<<  corporations  sole,"  but  not  corporationg  aggregate.  It  is 
a  criminal  law,  and  a  strict  xsonstruction  may  be  iqsisted 
upon.  The  insertion  of  a  prohibition  against  taking  more 
than  six  per  centum  in  the  charters  of  banks,  is  a  proof  that 
the  general  terms  of  the  usury  laws  are  not  considered  as  ex- 
tending to  such  corporations.  It  would  not  be  necessary  if 
this  were  the  sound  construction  of  the  usury  law. 

In  this  case  the  whole  question  is,  whether  there  was  an* 
agreement  for  forbearance  for  .the  loan  of  money  on  which 
more  than  legal  interest  has  been  taken.  It  is  agreed  that, 
in  England,  discount  or  interest  in  advance  is  not  usurious. 
The  facts  of  the  case  do  not  show  that  the  borrower  bad  the 
money  for  less  than  sixty-four  days.  On  the  sixty-fourth 
day,  according  to  the  custom  of  the  bank,  the  note  would 
be  protested.  It  is  admitted  that  a  custom  of  trade  will  not 
take  a  case  out  of  this  statute,  but  it  will  go  a  great  way 
to  explain  a  transaction.  2  T.  R.  52.  Cowp.  Rep.  Ii4. 
2  W.  Blac^.  792.     1  Bos.  &  Pul.  144.     3  Bos.  &  Pul.  154. 

Every  new  note  was  a  separate  transaction.  At  the  end 
of  each  loan  the  loan  was  returned  ;  and  whether  by  a  new 
negotiation  of  another  note,  or  by  the  repayment  of  the 
money  from  other  means,  does  not  connect  the  transactions 
or  make  them  the  same. 

This  is  a  demurrer  to  evidence,  and  every  thing  is  to  be 
taken  in  favour  of  the  defendant  in  error,  the  plaintiff  in 
error  having  demurred  in  the  circuit  court.  It  is  enough 
for  this  court  if  a  jury  could  have  presumed  from  the  facts  that 
the  loan  was  for  sixty-four  days.  The  bank  maintains  that  the 
b6rrower  has  had  or  might  hirve  had  the  money  for  that  lim.e, 
and  interest  may  be  deduclcfl  for  that  time.    The  evidence 
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authorises  this  conclusion^  The  jury  might  have  drawu  the 
coiiclusioD,  that  no  unlawful  dealing  was  intended.  The 
transaction  was  not  considered  as  a  permanent  loan.  The 
bank  make  no  such  engagement ;  and  if  the  borrower  of 
money  thinks  proper,  for  the  purposes  of  convenience  or 
certainty,  to  obtain  a  leap  on  another  note,  before. the  note 
already  discounted  is  due,  the  bank  have  nothing  to  do  with 
the  purposes  or  object  for  which  the  second  loan  is  asked. 
There  is  no  necessary  connection  between  the  transactions. 
Both  notes  may  rnn  at  the  same  time. 

Mr  Justice  Story,  after  stating  the  facts,  delivered  the 
opinion  of  the  Court : 

This  case  comes  before  us  on  a  demurrer  to  the  evioence 
in  the  court  below,  taken  by  the  original  defendant,  now 
plaintiff  in  error ;  and  this  in  our  judgment  is  very  impor- 
tant to  be  considered  in  the  determination  of  the  case.  The 
party  who  demurs  to  evidence,  seeks  thereby  to  withdraw 
thet^onsideration  of  the  facts  from  the  jury,  and  is  therefore 
bound  to  admit  not  only  the  truth  of  the  evidence  as  given, 
but  every  fact  which  that  evidence  may  legally  conduce  to 
prove  in  favour  of  the  other  party.  And  if  upon  any  view 
of  the  facts,  the  jury  might  have  given  a  verdict  against  the 
party  demurring,  the  court  is  also  at  liberty  to  give  judg- 
ment against  him. 

:The  defence  set  up  against  this  action  by  the  defendant 
is,' that  the  transaction  is  usurious,  within  the  meaning  of 
the  statute  of  Maryland  against  usury,  which,  (it  is  admit- 
ted), is  substantially  like  the  English  statute  on  the  same 
subject.  To  sustain  the  defence,  it  has  boon  urged  that  the 
receipts  of  the  interest  in  advance  for  sixty-four  days  upon 
the  discount  of  the  note  is  usury.  But  we  are  all  of  opi- 
nion, that  the  taking  of  interest  in  advance .  upon  the  dis- 
count of  notes  in  the  usual  course  of  business  by  a  bank,  is 
not  usury.  The  doctrine  has  been  long  settled,  and  is  not 
now  open  for  controversy.  The  taking  of  the  interest  for 
sixty-four  days  is  not  usury,  if  the  note,  according  to  the 
custom  and  usage  in  the  banks  at  Washington,  was  not  due 
and  payable  until  the  sixty-fourth  day.    That  custom  was 
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completely  idstablished,  not  only  by  the  evidence  in  the  pre- 
vent case,  but  by  that  in  Renner  vs.  The  Bank  of  Columbia, 
9  Wheat.  Rep.  581,  which  is  referred-  to  in  this  record. 
In  the  latter  case  it  was  expressly  held  by  the  court,  that 
under  that  custom  the  note  was  not  due  and  payable  before 
the  «iity''fbulrt|i  day,  for  until  thai  time  the  maker  could  not 
be  in  default. 

Then,  again,  it  is  argued,  that  here  there  haye  been  suc>- 
cessive  i;eni9wals  of  the  note,  or  rather  successi?e  nojtes  given 
by-way  of  renewal  of  the  original  note,  and  that  these  re- 
newals have  been  on  the  sixty-third  day,  and  the  money 
credited  on  that  day,  on  account  of  the  existing  note ;.  and 
thus  in  effect  sixty-four  days  interest  hai^  been  taken  upon 
loans  for  sixty-three  days  only.    If  there  had  been  proved 
any  contract  between  the  bank  and  the  party  for  whose 
benefit  the  original  discount  was  made,  that  the  original  note 
should  be  so  renewed  from  time  to  time,  and  the  extra  day's 
interest  thereupon  be  taken  by  the* bank;  so  that  the  bank 
would  have  been  bound  to  malse  the  renewal,  and  the  party 
would  have  been  bound  to  renew  and  not  to  pay  the  note  at 
maturity;  there  would  have 'been  strong  grounds  on  which 
to  rest  the  argument.  But  the  difficulty  is  that  no  such  con- 
tract is  to  be  found  in  the  evidence ;  and  the  party  demur- 
ring to  the  evidence  asks  the  court  to  infer  it  from  facts 
which  do  hot  necessarily  import  it,  and  may  well  admit  bif 
an  explanation  favourable  to  the  other  party^    It  is  quite 
consistent  with  every  fact  inthe  case,  that  the  original  dis- 
count may  have  been  made  without  any  such  contract;  and 
that  the  application  for  the  renewals  may  have  been  made 
from  time  to  time  by  the  party  interested  for  bis  own  accom^ 
modation,  and  without  any  previous  understanding  or  co- 
operation on  the  part  of  the  bank.    For  aught  that  appears, 
he  was  at  liberty  to  have  paid  the  original  note,  or  any  one 
of  those  afterwards  given,  at  the  time  when  it  became  due. 
If  of  choice  he  had  paid  it  on  the  sixty-third  day  instead  of 
the  sixty-fourth,  there  is  no  pretence  to  say  that  it  would 
have  been  a  case  of  tisury.    If,  instead  of  payment,  he  offers 
a  new  note  for  discount,  for  the  purpose  of  applying  the  pro- 
ceeds to  the  payment  or  withdrawal  of  the  former  note,  under 
Vol.  IIL— F 
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the  like  circumstances,  the  case  is  not  substantially  varied. 
Each  note  is  considered  as  a  distinct  substantive  transaction. 
If  no  more  than  the  legal  interest  is  taken  upon  the  time  the 
new  note  has  to  run,  the  actual  application  of  the  proceeds 
of  the  new  note  to  the  payment  of  the  former  note,  before  it 
becomes  due,  does  not  of  itself  make  the  transaction  usu- 
rious. Something  more  must  occur.  There  must  be  a  con- 
tract between  the  bank  and  the  party  at  the  time  of  such 
discount,  that  the  party  shall  not  have  the  use  or  benefit  of 
the  proceeds  until  the  former  note  becomes  due,  or  that  the 
bank  shall  have  the  use  and  benefit  of  them  in  the  mean 
time.  Such  a  contract  being  illegal  is  not  to  be  presumed ; 
it  must  be  established  in  evidence.  The  argument  requires 
the  court  to  infer  such  illegality  from  circumstances  in  their 
own  nature  equivocal,  and  susceptible  of  different  interpre- 
tations; and  this  in  favour  of  the  party  demurring  to  the  evi- 
dence. Even  if  the  jury  mighi  '  -^ve  made  such  an  inference 
from  the  evidence,  we  think  it  ought  Dt  to  be  made  by  the 
court;  for  the  rule  of  law  requires  the  court  in  such  a  case  to 
make  every  inference  and  presumption  in  favour  of  the  other 
party,  which  the  jury  might  legally  deduce  .  from  the  evi- 
dence ;  nor  is  this  any  hardship  upon  the  party  demurring  to 
the  evidence,  for  it  is  his  own  choice  to  withdraw  from  the 
jury,  to  whom  it  properly  belongs,  the  consideration  of  the 
facts  which  he  relies  on  as  presumptive  of  usury. 

Upon  the  other  point  suggested  in  the  cause,  whether 
banks  are  within  the  statute  of  usury,  we  entertain  no 
doubt  that  they  are.  But,  for  the  reasons  already  stated, 
we  are  of  opinion  that  the  judgment  below  ought  to  be 
aflirmed. 
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It  is  an  undoobtecl  principle  of  law,  fully  recognized  by  thia  court,  tbat  a  tenant 
cannot  dispute  the  title  of  bis  landlord,  either  by  setting  up  a  title  in  himself 
or  a  third  person,  during  the  eiistence  of  the  lease  or  tenancy.  The  principle 
of  estoppel  applies  to  the  relation  between  them,  and  operates  with  full  for^ce 
to  prevent  the  tenant  from  violating  that  contract  by  which  he  claimed  and 
held  the  possession.  He  cannot  change  the  character  of  the  'tenure  by  his 
own  act  merely,  so  as  to  enable  himself  to  hold  against  his  landlord,  who  re- 
posei  under  the  security  of  the  tenancy,  believing  the  possession  of  the  tenant 
to  be  his  own,  held  under  his  title,  and  ready  to  be  surrendered  by  its  termina- 
tion, by  the  lapse  of  time  or  demand  of  possession.    [47] 

The  same  principle  applies  to  mortgagor  and  mortgagee,  trastee  and  eestoi  que 
trusty  and  generally  to  all  cases  where  one  man  obtains  possession  of  real  estate 
belonging  to  another  by  a  recognition  of  his  titles    [48] 

In  no  instance  has 'the  principle  of  law  which  protects  the  relations  between 
landlord  and  tenant,  been  carried  so  far  as  in  this  case,  which  presents  a  dis- 
claimer by  a  tenant  with  the  knowledge  of  his  landlord,  and  an  unbroken  pos- 
session afterwards  for  sucb  a  length  of  time,  that  the  act  of  limitations  has  run 
out  four  times  before  he  has  done  any  act  to  assert  his  right  to  the  land.    [48] 

When  a  tenant  disclaims  to  hold  under  his  lease,  he  becomes  a  tfespasser,  and  his 
possession  is  adverse,  and  as  open  to  the  action  of  his  landlord  as  a  possession 
acquired  originally  by  wrong.  The  act  is  conclusive  on  the  tenant.  He  can- 
not revoke  his  disclaimer  and  adverse  claim,  so  as  to  protect  himself  during 
the  unexpired  time  of  the  lease.  He  is  a  trespasser  on  him  who  has  the  legal 
title.  The  relation  of  landlord  and  tenant  is  dissolved,  and  each  party  is  to 
stand  upon  his  right.     [49] 

If  the  tenant  disclaims  tbe  tenure,  claims  the  fee  adversely  in  right  of  a  third 
person  or  in  his  own  right,  or  attorns  to  another,  his  possession  then  becomes 
a  tortious  one,  by  the  forfeiture  of  bis  right,  and  the  landtord's  right  of  entry  is 
complete,  and  he  may  sue  at  any  time  within  the  period  of  limitation ;  but  he 
must  lay  his'demise  of  a  day  subsequent  to  the  termination  of  the  tenancy, 
for  before  that  he  had  no  right  of  entry.  By  bringing  his  ejectment  he  dis- 
claims the  tenancy  and  goes  for  the  forfeiture.  It  shall  not  be  pennitted  to 
the  landlord  to  thus  admit  that  there  is  no  tenure  subsisting  between  him  and 
the  tenant  which  can  protect  his  possession  from  this  adversary  suit;  and  at 
the  same  time  recover  on  the  ground  of  there  being  a  tenure  so  strong  as  that 
he  cannot  set  up  his  adversary  possession.    [49] 

A  mortgagee,  or  direct  purchaser  from  a  tenant,  or  one  who  buys  his  right  at  a 
sheriff's  sale,  assumes  his  relation  to  theJandlord,  with  all  its  legal  consequences, 
and  is  as  much  estopped  from  denying  the  tenancy.    [60] 

If  DO  length  of  time  would  protect  a  possession  originally  acquired  under  a  lease, 
it  would  be  productive  of  evils  truly 'alarming,  and  wo  must  be  convinced  be- 
yond a  doubt  that  the  law  is  so  settled,  before  we  would  give  our  sanction  tO' 
foeh  a  doctrine ;  and  this  is  ndt  the  case  upon  authorities.    [51] 
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The  lelttfon  between  tenants  in  common  !•  in  principle  Teij  rimilar  to  thai  be* 
tween  leieor  end  le«ee.^  The  potseMion  of  oift  it  tlie  poeieMion  of  the  other, 
while  ever  the  tenure  is'aclmowledged.  But  if  one  ousts  the  other^  or  denies 
the  tenure,  and  reeeives  the  rents  and  profits  to  his  exclusive  use,  his  posses- 
sion  becomes  adverse,  and  the  act  of  limitations  l>egins  to  run  ;  so  of  a  trqs- 
tee,  so  of  a^mortgagee.    [61] 

In  relation  to  the  limitations  of  actions  fot  the  recoveiy  of  real  property,  the  court 
think  it  proper  to  apply  the  remarlrs  of  the  learned  judge  who  delivered  the 
opinion  of  the  court  in  the  case  of  Bell  es.  Morrison,  1  Peters,  860,  and  to  say, 
the  statute  ought  to  receive  such  a  construction  as  will  effectuate  the  benefi- 
cent objects  which  it  intended  to  accomplish,  the  Security  of  titles  and  the 
quieticg  of  possessions.  That  which  has  been  given  to  it  In  the  present  case 
is,  we  think,  conformable  to  its  true  spirit  and  intention,  without  impairing  any 
principle  heretofore  established.    [54] 

IIRROR  to  the  circuit  court  of  the  district  of  South  Ca- 
rolina. 

An  action  of  trespiass  io  try  titles  was  brought  in  the  cir- 
cuit court  of  South  Carolina,  on  the  20th  of  April  1822,  by 
the  defendant  in  error,  against  the  plaintiff  in  this  court,  for 
the  recovery  of  six  hundred  acres  of  land  situated  on  the 
Savannah  river.  The  title  claimed  by  the  plaintiff  below 
and  the  evidence  are  fully  stated  in  the  opinion  of  the  court. 

On  the  trial  in  the  circuit  court  the  defendant  proved  that 
Samuel  Willison,  his  father,  had  possession  of  the  land  in 
1789,  and  cultivated  it  till  the  period  of  his  death  in  1802, 
from  which  time  his  widow  and  family  possessed  it  until  the 
death  of  his  widow  in  1815;  and  that  from  1815  until  this 
action  was  brought,  the  children  retained  possession  by  tLeir 
tenants.  That  in  the  lifetime  of  Samuel  Willison,  Bordeaux, 
through  whom  the  plaintiff,  claimed,  was  apprised  that  he 
claimed  to  hold  the  land  by  an  adverse  title.  That  the  widow 
in  1802,  on  demand  made,  refused  to  give  possession  to 
Ralphs.  Phillips  who  claimed  the  land^-nnd  set  up  a  title 
in  herself,  and  was  sued  as  a  trespasser.  That  in  1793,  fior- 
deaux  and  Willison  were  in  treaty  for  the  sale  of  this  land ; 
Bordeaux  wishing  to  sell,  and  Willison  to  purchase.  The 
plaintiff  then  offered  in  evidence  a  pownr  of  attorney  from 
Bordeaux  to  Willison,  dated  February  1792,  authorising  him 
to  take  possession  of  the  land,  and  sue  trespassers ;  and  that 
Wilfison  was  then  a  tenant  of  Borde;aux.  The  defendant 
having  pleaded  the  ^tatute  of  limitations  (five  years  adverse 
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possemon  giving  a  title  under  it)  relied  upon  the  foregoing 
facts.  Bat  the  presiding  j^dge  ovjerruled  the  plea^  and  in- 
structed the  jury  that,  when  a  tenancy  had  been  pi^oyed  to 
have  once  existed,  the  tenancy  must  hot  only  be  abandoned, 
but  possession  given  up,  before  an  adverse  possession  can  be 
alleged.    To  this  decision  the  defendant  excepted. 

The  defendant  brought  this  virrit  of  error. 

In  the  argument  of  the  cause,  the  counsel  for  the  plaintiff 
in  error  presented  for  the  consideration  of  the  court  other 
exceptions  besides  that  upon  which  the  judgment  df  the  cir- 
cuit court  was  reversed.  The  decision  of  the  court  is  ex- 
clusively upon  the  law  arising  on  that  which  is  stated. 

The  case  was  argued  by  Mr  Blanding  and  Mr  M'Duffie 
for  the  plaintiff  in  error,  and  by  Mr  Berrien,  attorney  gwe-t 
ral,  for  the  defendant. 

Mr  Justice  Baldwin  delivered  the  Opinion  of  the  Court. 

This  was  an  action  of  trespass  tc^try  titles,  brought  in  1823, 
in  the  circuit  court  of  the  United  States  for  the  district  of 
South  Carolina,  by  Watkins  against  Willison^for  a  tract  of 
land  containing  six  hundred  acres,  on  the  Savannah  river.  This 
land  wacj  originally  granted  to  James  Parsons,  who  conveyed 
to  Ralph  Phillips,  whose  estate  was  confiscated  by  an  act  of 
assembly  of  South  Carolina,  and  vested  in  five  commission- 
ers appointed  by  the  legislature  of  that  lUate.  The  five  c6m-> 
missioners  acted  in  execution  of  thp'  law,  but  before  any 
conveyance  was  made  of  the  land  in  question,  one  of  them 
ba^  died,  and  two  of  the  others  had  ceased  to  act,  <or  resign- 
ed in  1783.  The  two  remaining  commissioners,  in  1788, 
conveyed  ^his  land  to'  Daniel  Bordeaux  and  R.  Newman, 
who  in  the  same  year  executed  to  the  treasurer  of  the  state, 
abend  and  mortgage  to  secure  the  payment,  of  the  purchase 
money,'which,  pursuant  to  an  act  of  assembly  passed  for  that 
purpose  in  1801^  Was  transferred  and  delivered  to  Ralph  S. 
Phillips,  the  son  of  Ralph  Phillips,  to  be  disposed  of  as  he 
should  think  proper  j  and  by  the  same  law  the  confiscation  act, 
so  &r  as  respected  Ralph  Phillips,  was  repealed.  A  suit  was 
brought  on  thi6  bond  in  the  name  of  the  treasurer  of  the  state 
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in  1803,  against  Daniel  Bordeaux,  and  progecnted  to  final 
judgment  against  his  administrators  in  1817,  wl)en  an  execu-. 
tion  issued,  on  which  the  land  was  sold  and  conveyed  by  deed, 
from  the  sheriff  to  Anderson  Watkins,  the  plaintiff  in  the  cir- 
cuit court,  who  claims  by  i4rtue  of  the  sheriff's  deed,  and  as 
standing  in  the  relatibn  of  landlord  to  the  defendant. 

Samuel  Willison,  the  father  of  the  defendant,  entered  into 
possession  of  the  premises  in  question  in  1789,  and  cultijated 
them  till  his  death  in  1802;  from  which  time  his  widow  and 
children  possessed  them,  till  her  death  in  1815 ;  since  which 
time  the  children  have  retained  possession  by  their  tenants, 
till  the  commencement  of  this  suit. 

In  1802,  Ralph  S.  Phillips,  who  was  then  the  assignee  of 
the  bond  and  mortgage,  made  a  demand  of  the  possession 
from  the  widow,  who  refused  to  give  it  up,  and  set  up  a  title 
in  herself.  He  brought  an  action  of  trespass  against  her  to  try 
titles  in  January  1803,  in  which  he  was  nonsuited  in  Novem- 
ber 1805;  and  in  March  1808  he  brought  another  action  of 
the  same  nature  against  hgr,  in  which  no  proceedings  were 
ha:d  after  1812,  which,  by  the  law  and  practice  of  South  Ca- 
rolina, operates  as  a  discontinuance  of  the  action. 

In  1792  Bordeaux,  the  mortgagor,  executed  to  Willison  a 
power  of  attorney  authorising  him  to  take  possession  of  the 
land,  and  sue  trespassers.  Willison  was  then  a  tenant  of 
Bordeaux. 

In  1793  they  were  in  treaty  for  the  sale  of  the  land;  Bor- 
deaux wanting  to  sell,  and  Willison  to  purchase.  But  during 
the  life  time  of  Willison,  Bordeaux  was  apprised  that  he 
claimed  to*  hold  the  land  by  an  adverse  title.  The  defendant 
exhibited  no  title  other  than  what  is  derived  from  the  pos- 
session of  his  father  and  the  family. 

The  first  question  which  arose  at  the  trial,  was  on  the  ad- 
mission in  evidence  of  the  deed  from  the  two  commissioners 
to  Bordeaux  and  Newman;  the  defendant  alleging,  that 
no  title  passed  by  it,  because  it  was  not  signed  by  the  other 
twoxommissioncrs.  The  circuit  court  overruled  the  objec- 
tion ;  the  deed  was  read,  and  this  becomes  the  subject  of  the 
first  error  assigned  in  this  court. 
As  the  court  have  been  unable  to  procure  the  confis- 
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cation  act  of  South  Carolina,  we  are  unwilling  tfi  express 
any  opinion  on  this  exception  without  examining  its  provi- 
sions, which  are  very  imperfectly  set  out  in  the  record ;  and 
as  the  merits  of  the  case  can  be  decided  on  another  excep- 
tion, we  do  not  think  it  necessary  to  postpone  our  judgments 
The  remaining  exgeption  is,  that  th^  circuit  court  erred  in 
charging  the  jury,  that  the  claim  of  the- plaintiff  was  not 
barred  by  the  act  of  limitations  of  South  Carolina,  which 
protects  a  possession  of  fiv^  years  from  an  adverse  title. 

It  appears  from  the  record,  that  the  defendant  and  his 
family  have  been  in  possession  of  this  Tand  for  thirty-three 
years  next  before  this  suit  was  brought ;  but  whether  that 
possession  has  beeq  adverse  to  the  title  of  the  plaintiff  dur- 
ing the  whole  of  that  time,  or  such  part  of  it  as  will  bring 
him  Within  the  protection  of  this  law,  becomes  a  very  im- 
portant inquiry. 

The  plaintiff  contended,  at  the  trial,  that,  by  becoming 
the  tenant  of  Bordeaux,  Willison  the  elder  and  his  heirs,  so 
long  as  they  remain  in  possession,  are  prevented  from  setting 
up  any  title  in  themselves,  or  denying  that  of  Bordeaux^  with* 
but  first  sunendering  to  him  the  possession,  and  then,  bring? 
ing  their  suit.  That  the  possession  of  the  tenant  being  the 
possession  of  the  landlord,  he  could  do  no  act  by  which  it 
could  become  adverse; so  that  the  statute  of  limitations  would 
begin  to  run  in  his  favour,  or  operate  to  bar  his  claim,  by 
any  lapse  of  time,  however  long. 

The  defendant,  on  the  other  hand,  contended,  that  from 
the  tipie  of  the  disclaimer  of  the  tenancy  by  Willison,,  and 
the  setting  up  of  a  title  adverse  to  Bordeaux  and  with 
his  knowledge,  his  possession  became  adverse,  and  tl^at  he 
coiild  avail  himself  of  the  act  of  limitations  if  no  suit  was 
brought  within  five  years  thereafter. 

It  is  an  undoubted,  principle  of  law  fiilly  recognised' bj 
this  court,  that  a  tenant  6annot  dispute  the  title  of  his  land- 
lord, either  by  setting  up  a  title  in  himself,  or  a  third  person^ 
during  the  existence  of  the  lease  or.  tenancy.  The  principle  of 
estoppel  applies  to  the  relation  between  tbem,  and  operates  in 
its  full  force  to  prevent  the  tenant  from  violating  that  contract 
bv  which  he  obtained  and  holds  possession.  7  Wheat.  635. 
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He  cannot  change. the  character  of.  the  tenare  by  his  dwn 
act  nierely,  so  as  to  epable  himself  to  hold  against  his  land- 
lord; who  reposes  under  the  security  of  the  tenancy,  believ- 
ing the  possession  of  the  tenant  to  be  his  own,  held  under 
his  title,  and  ready  to  be  surrendered  by  its  termination,  by 
the  lapse  of  time,  or  demand  of  possession.    The  same  prin- 
ciple applies  to  mortgagor  and  mortgagee,  trustee  and  cestui 
que  trust,  and  generally  to  all  cases  where  one  man  obtains 
possession  of  real  estate  belonging  to  another,  by  a  recog- 
nition of  his  title.    On  all  these  subjects  the  law  is  too  well 
settled  to  require  illustration  or  reasoning,  or  to  admit  of  a 
doubt.     But  we  do  not  think,  that  in  any  of  these  relations, 
it  has  been  adopted  to  the  extent  contended  for  in  this  case, 
which  presents  a  disclaimer  by  a  tenant  with  the  knowledge 
of  his  landlord,  and  an  unbroken  possession  afterwards  for 
siieh  a  length  of  time  that  the  act  of  limitations  has  run  out 
four  times  before  he  has  done  any  act  to  assert  his  right  to 
the  land.  Few  stronger  cases  than  this  can  occur,  and  if  the 
plaintiff  can  recover  without  any  other  evidence  of  title  than 
a  tenancy  existing  thirty  years  before  suit  brought,  it  oiust 
be  conceded  that  no  length  of  time,  no  disclaimer  of  tenan- 
cy by  the  tenant,  and  no  implied  acquiescence  of  the  land- 
lord^ can  protect  a  possession  originally  acquired  under  such 
a  tenure. 

If  there  is  any  case  which  could  clearly  illustrate  the  sound 
policy  of  acts  of  repose  and  quieting  titles  and  possessions 
by  the  limitation  of  actions,  it  is  in  this.  ^Here  was  no  secret 
disclaimer, no  undiscovered  fraud;  it  waslcnown  to  Bordeaux, 
and  was  notice  to  him  that  Willison  meant  to  hold  from  that 
titae  by  his  OM^n  title  and  on  adverse  possession.  This  termi- 
nated the  tenancy  as  to  him,  and  from  that  time  Bordeaux 
had  a  right  to  eject  him  as  a  tVespasser.  Adams  on  Eject.  1 1 8. 
Bull.  N.  P.  96.    6  Johns.  Rep.  2721 

Had  there  been  a  formal  lease  for  a  term  not  then  expired; 
ihe  lessee  forfeited  it  by  thi»  act  of  hostility  ^  had  it  been  a 
lease  at  will  from  year  to  year,  he  was  entitled  to  no  notice 
to  quit  before  an  ejectment.  The  landlord's  action  would 
be  as  against  a  trespasser ;  as  miicb  so  as  if  no  relatioli  had 
ever  existed  between  them. 


JANUARY  TERM  1890.  49 

[WilUfon  vi.  Watldnt. 

Having  thus  a  right  to  consider  the  lessee  as  a  wrongSoieFy 
holding  adversely,  w^  think  that  under  the  circamstances  of 
this  case  the  lessor  was  bound  so  to  do.  It  would  be  an  anom- 
alous possession,  which  as^  to  the  rights  of  one  party  was  ad- 
verse, and  as  to  the  other  fiduciary,  if  after  a  disclaimer  with^ 
the  knowledge  of  the  landford^  and  attornment  to  a  third 
person,  or  setting  up  a  title  in  himself,  the  tenant  forfeits  his 
possession  and  all  the  benefits  of  the  lease  he  ought  to  be  en 
titled  to,  such  as  result  from  his  known  adverse  possession. 
No  injury  can  be  done  the  landlordunless  by  his  own  laches. 
If  he  sues  within  the  period  of  the  act  of  limitations  he  must 
recover :  if  he  suflTers  the  time  to  pass  without  suit,  it  is  but 
the  common  case  of  any  other  party  who  loses  his  right  by 
negligence  and  loss  of  time. 

As  to  the  assertion  of  his  claim,  the  possession  is  as  ad^ 
verse  and  as  open  to  his  action,  as  one  acquired  originally  by 
wrong ;  and  we  cannot  assent  4o  the  proposition  that  the  pot- 
session  shall  assume  such  character  as  one  party  alone  may 
choose  to  give  it.  The  &ct  is  conclusive  on  the  tenant.  He 
cannot  make  his  disclaimer  and  adverse  claim,  so  as  to  pro- 
tect himself  during  the  unexpired  term  of  the  lease  :  he  is  a 
trespasser  on  him  who  has  the  legal  title.  The  relation  of 
landlord  and  tenant  is  dissolved,  and  each  party  Is  to  stand 
upon  his  right. 

It  is  on  this  principle  alone  that  the  ptaintifT  could  claim 
to  recover  in  this  action.  If  there  was  between  him  and  the 
defendant  an  existing  tenancy  at  the  time  it  was  brought, 
he  had  no  right  of  entry.  The  lessee  cannot  be  a  trespasser 
during  the  existence  of  the  lease,  and  cannot  be  turned  out 
till  its  termination.  At  the  end  of  a  definite  term  the  lessor 
has  his  election  to  consider  the  lessee  a  trespasser  and  to 
Qnter  on  him  by  ejectment ;  but  if  he  sufi*ers  him  to  remain  in 
possession,  he  becomes  a  tenant  at  will,  or  from  year  to  year, 
and  in  either  case  is  entitled  to  a  notice  to  quit  before  the 
lessor  can  eject  him.  The  notice  terminates  the  term,  and 
thenceforth  the  lessee  is  a  wrongdoer  and  holds  at  his  peril. 
WoodfalPs  Land.  &  Ten.  218, 220.  2  Sdrg.  &  Rawle,  49. 
If  the  tenant  disclaims  the  tenure,  claims  the  fee  adversely 
in  right  of  a  third  person  or  his  own,  or  attorns  to  another,  his 
Vol.  III.— G 
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poesesaion  then  becomeB  a  tortious  one,  by  the  forfeiture  of  bis 
right.  The  .landlord's  right  of  entry  is  complete,  and  he  may 
sue  at  any  time  within  the  period  of  limitation ;  but  he  must 
lay  his  demise  of  a  day  subsequent  to  the  termination  of  the 
tenancy,  for  before  that  he  bad'no  right  of  entry.  By  bring- 
ing, his  ejectment,  he  also  affirms  the  tenancy  and  goes  for 
the:forfeiture.  It  shall  not  be  permitted  to  the  landlord  to 
thus  admit  that  there  is'iio  tenure  subsisting  between  him 
and  defendant  which  can  protect  his  possession  from  his 
adversary  suit,  and  at  the  same  time  recover  on  the  ground 
of  there  being  a  tenure  so  strong  that  he  cannot  set  up  his 
owli  adversary  possession. 

The  pi JBiintiff  claims  without  showing  any  title  in  himself, 
or  any  right  of  possession,  except  what  exists  from  the  con- 
sequences of  a  tenancy,  the  existence  of  which  he  denies  in 
the  most  solemn  manner,  by  asserting  its  termination  before 
suit  brought. 

The  principle  here  asserted  i^  not  new  in  this  court  In 
the  case  of  Blight's  lessee  t;^.  Rochester,  7  Wheat.  535,  549, 
the  plaintiff 'a  lessors  claimed  as  heirs  of  John  Dunlap :  the 
defendant  claimed  by  purchase  from  one  Hunter,  who  pro- 
fesfifed  to  have  purchased  from  Dunlap.'  The  defendant 
acknowledged  the  title  of  Dunlap  as  the  one  under  which 
he  held.  Dunlap  had  in  fact  no  title ;  but  the  plaintiffs  in-^ 
sisted  that  the  defendant  could  not  deny  his  title.  The  Chief 
Justice,  in  giving  the  opinion  of  the  court,  observes :  If  he 
holds  under  an  adversary  title  to  Dunlap,  his  right  to  contest 
his  title  is  admitted.  If  he  claims  under  a  sale  from  Dun- 
lap, and  Dunlap  himself  is  compelled  to  aver  that  he  does, 
then  the  plaintiffs  themselves  assert  a  title  against  this  con*- 
tract.  Unless  they  show  that  it  was  conditional  and  that 
tho  condition  is  broken,  they  cannot,  in  the  very  act  of  dis- 
regatding  it  themselves,  insist  that  it  binds  the  defendant  in 
good  faith  to  acknowledge  a  title  which  has  nareal  existence. 

We  ure  not  aware  that  in  applying  this  doctrine  to  the 
case  now  before  the  court  we  shall  violate  any  settled  prin- 
ciple of  the  common  law. 

If  a  different  rule  was  established,  the  consequences  i^oukt 
be  very  serious.    A  mortgagee,  a  direct  purchaser  from  a 
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tenant,  of  one  who  buys  his  right  at  a  sheriff^s  sale,  assumes 
His  relations  to  the  landlord  with  all  their  legal  consequences, 
and  they  are  as  much  estopped  from  denying  the  tenancy.  If 
no  length  of  time  would  protect  a  possession  originally  ac- 
quired under  a>  lease,  it  would  be  productive  of  evils  truly 
alarming,  and  we  must  be  convinced  beyond  a  doubt  that  the 
law  is  so  settled  before  we  could  give  our  sanction  to  such 
a  doctrine. 

An  examination  of  the  authorities  on  this  point  relieves 
our  minds  fi-om  all  such  apprehensions,  by  finding  our  opinion 
supported  to  its  fuir^extent  by  judicial  decisions  entitled  to 
the  highest  respect,  and  which  we  may  safely  adopt  as  evi- 
dence of  the  common  law. 

The  case  <Xf  flovenden  vs.  Lord  Annesley  was  that  of  a 
tenant  who  had  attorned  to  one  claiming  adversely  to  his 
lessor  with  his  knowledge.  Ip  delivering  his  opinion,  Lord 
Redesdale  entered  into  a  detailed  view  of  the  decisions  on 
the  application  of  the  act  of  limitations  to  trusts  of  real  and 
personal  estate  in  courts  of  law  and  chancery,  and  to  fiducial^ 
possessions  generally.  On  the  point  directly  before  us  he  ob- 
serves :  "That  the  attornment  wiU  not  affect  the  title  of  the 
lessor  so  long  as  he  has  a  right  to  consider  the  person  hold- 
ing possession  as  his  tenant.  But  as  he  has  a  right  to  punish 
the  acts  of  his  tenant  in  disavowing  the  tenure  by  proceeding 
to  eject  him,  notwithstanding  his  lease;  if  he  will  not  pro- 
ceed fojr  the  forfeiture,  he  has  no  right  to  affect  the  rights  of 
third  persons  on  the  ground  that  the  possession  was  destroyed, 
and  there  must  bo  a  limitation  to  this  as  well  as  every  other 
demand.  The  intention  of  the  act  of  limitations  being  to  quiet 
the  possession  of  lands,  it  would  be  curious  if  a  tenant  for 
ninety-nine  years,  attorning  to  a  person  insisting  he  was  entir 
tied,  and  disavowing  tenure  to  the  knowledge  of  his  former 
landlord,  should  protect  the  title  of  the  original  lessor  for  the 
term  of  ninety-nine  years.  That  would,  I  think,  be  too  strong 
to  hold  on  the  ground  of  the  possession  being  in  the  lessor, 
after  the  tenure  had  been  disavowed  to  the  knowledge  of  the 
lessor." 

The  relation  between  tenants  in  common  is,  in  principle, 
very  similar  to  that  between  lessor  and  lessee :  the  possession 
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of  one  18  the  possession  of  the  other,  while  ever  the  tenure 
i»  acknowledged.  Cowp.  217.  But  if  one  ousts  the  other, 
or  denies  the  tenure,  and  receives  the  rents  and  profits  to 
his  exclusive  use,  his  possession  becomes  adverse,  and  the  act 
of  limitatiods  begins  to  run.  2  Scho.  &  Lef.  628,  &c.  and 
cases  cited.  4  Serg.  &  Rawle,  570.  The  possession  of  a 
trustee  is  the  possession  of  the  cestui  que  trust,  so  long  as 
the  trust  is  acknowledged ;  but  from  the  time  of  known  disa- 
vowal it  becomes  adverse.  So  of  a  mortgagee,  while  he 
admits  himself  to  be  in  as  mortgagee,  and  therefore  liable  to 
redemption.  7  Johns.  Cha.  114,  &c.  and  cases  cited.  But  if 
the  right  of  redemption  isnot  foreclosed  within  twenty  years, 
the  statute  may  be  pleaded ;  and  sO  in  every  case  of  an  equita*- 
ble  title,  not  being  the  case  of  a  trustee,  whose  possession  is 
consistent  with  the  title  of  the  claimant.    7  Johns.  Cha.  122. 

After  elaborately  reviewing- the  English  decisions  on  these 
and  other  analogous  subjects,  chancellor  Kent  remarks,  it 
is  easy  to  perceive  that  the  doctrines  here  laid  down  are 
the  same  that  govern  courts  of  law  inr^  analogous  cases,  and 
the  stAtute  of  limitations  receives  the  same  construction  and 
application  at  law  and  in  equity.  Kane  t;^.  Bloodgood,  7 
Johns.  Cha.  90,  122.  It  is  equally  said  that  fraud  as  well  as 
trust  are  not  within  the  statute,  and  it  is  well  settled  that 
the  statute  does  not  run  until  the  discovery  of  the  frauds  for 
the  title  to  avoid  it  does  not  arise  until  then ;  and  pending 
the  concealment  of  it,  the  statute  ought  not  to  run.  But 
after  the  discovery  of  the  fact  imputed  as  fraud,  the  statute 
runs  as  in  other  calses;  and  he  cites  in  support  of  this  posi- 
tion, 1  Browne's  Parliament.  Cases,  455.  3  P.  Wms,  143. 
2  Scho.  &  Lef.  607,  628,  636,  and  the  cases  cited. 

In  the  case  of  Hughes  vs.  Edwards,  9  Wheat.  490, 497, 
it  was  settled  that  the  right  of  a  i^ortgagor  to  redeeni  is 
barred  after  twenty  years  possession  by  the  mortgagee  after 
forfeiture,  no  interest  having  been  paid  in  the  mean  time, 
and  no  circumstance  appearing  to  account  for  the  neglect. 
7  Johns.  Cha.  122.  2  Sch.  &  Lef.  636.^  The  court  in  that 
case  say,  that  in  respect  to  the  mortgagee,  who  is  seeking 
to  foreclose  the  equity  of  redemption,  the  general  rule  is, 
that  where  the  mortgagor  has'  been  permitted  to  remain  in 
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pQgsession,  the  mortgage  will,  after  a  length  of  tifne»  be  pre- 
sumed to  have  been  discharged  by  payment  of  the  money  or 
a  release,  unless  circmnstances  can  be  shown  sufficiently 
strong  to  repel  the  presumption ;  as  payment  of  interest,  a 
promise  tapay^  an  acknowledgement  by  the  mortgagor  that 
the  mortgage  is  still  existing,  or  the  like* 

All  these  principles  bear  directly  on  the  case  now  before 
us,  they  are  well  settled  and  unquestioned  rules  in  all  courts 
of  law  and  equity,  and  necessarily  lead  to  the  same  conclu- 
sion to  which  this  court  has  arrived.  The  relations  created  by 
a  lease  are  not  more  sacred  than  those  of  a  trust  or  a  mort- 
gage. By  setting  up  or  attorning  to  a  title  adverse  to  his 
landlord,  the  tei^ant  commits  a  fraud  as  much  as  by  the 
breach  of  any  other  trust.  Why  then  should  not  the  statute 
protect  bim,  as  well  as  any  other  fraudulent  trustee,  from  the 
time  the  fraud  is  discovered  or  known  to  the  landlord  ?  If 
he  suffers  the  tenant  to  retain  possession  twenty  years  after 
a  tenancy  is  disavowed,  and  cannot  account  for  his  delay  in 
bringing  his  suit;  why  should  he  be  exempted  from  the 
operation  of  the  statute  more  than  the  mortgagor  or  the 
mortgagee  9  We  can  perceive  no  good  reasons  for  allow- 
ing this  peculiar  and  exclusive  privilege  to  a  lessor ;  we  can 
find  no  rule  of  law  or  equity  which  makes  it  a  matter  of  duty 
to  do  it,  and  have  no  hesitation  in  deciding  that  in  this  case 
the  statute  of  limitations  is  a  bar  to  the  plaintiff's  action. 

In  doing  this  we  do  not  intend  to  dispute  the  principle  of 
any  case  adjudged  by  the  supreme  court  of  South  Carolina. 
Of  those  which  have  been  cited  in  the  argument  there  are 
Qpne  which  in  our  opinion  controvert  any  of  the  principles  here 
laid  dowti,  or  profess  to  be  founded  on  any  local  usage,  com- 
mon law,  or  construction  of  the  statute  of  limitations  of  that 
state.  One  has  been  much  pressed  upon  Us,  as  establishing  a 
doctrine  whicb«wouId  support  the  position  of  the  plaintiff, 
which  deserves  some  notice.  In  the  case  in  1  Nott  &  M'Cord, 
374,  the  court  decide,  that  where  a  defendant  enters  under  a 
plaintiff,  he  shall  not  dispute  his  title  while  he  remains  in  pos- 
session, and  that  he  must  first  give  up  his  possession,  and  bring 
his  suit  to  try  titles.  To  the  correctness  of  this  principle,  we 
yield  our  assent,  not  as  one  professing  to  be  peculiar  to  South 
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Carolina,  but  as  a  rule  of  the  common  law  applicable  to  the 
cases  of  fiduciary  possession  before  noticed.  It  is  laid  down 
as  a  general  rule,  embracing  in  terms  tenants  in  common, 
trustees,  mortgagees  and  lessees,  but  disallowing  none  of  the 
exceptions  or  limitations  wbich  qualify  it«nd  exclude  from 
its  operation  all  cases  where  the  possession  has  become  ad- 
verse, where  the  party  ^enti tied  to  it  does  not  isnter  or  sue 
within  the  time  of  the  statute  of  limitations,  or  giv^  any  good 
reason  for  bis  dislay ;  leaving  the  rule  in  full  force  wherever 
the  suit  is  brought  within  the  time  prescribed  by  law.  To 
this  extent,  and  this  Only,  the  decision  would  reach.  To  carry 
it  further  would  be  giving  a  more  universal  application  than 
the  courts  of  South  Carolina  woi>ld  seem  to  have  intended, 
and  further  than  we  should  be  warranted  by  the  rules  of  law. 
To  extend  it  to  cases  of  vendor  and  vendee  would  be  in  di- 
rect contradiction  to  the  solemn  decision  in  7  Wheat.  525. 

In  relation  to  the  limitation  of  actions  for  the  recovery  of 
real  property,  we  think  it  proper  to  apply  the  remarks  of  the 
learned  judge  who  delivered  the  opinion  of  this  court  in  the 
case  of  Bell  vs.  Morrison,  1  Petec0,  351,  and  to  say  that  the 
statute  ought  to  receive  such  a  construction  as  will  efibctuate 
the  beneficent  objects  which  rt  intended  to  accoi^plish, — the 
security  of  titles,  and  the  quieting  of  possessions.  That 
which  has  been  given  to  it  in  the  present  case  is  we  think 
favourable  to  its  ti:ue  spirit  and  intention,  without  impairing 
any  legal  principle  heretofore  established. 

It  4s  therefore  the  opinion  of  the  court  that  the  plaintiff  in 
error  has  sustained  his  fourth  exception,  and  that  the  judg- 
ment of  the  circuit  court  must  be  reversed.  The  cause  is 
remanded  to  the  circuit  court  with  direcUpns  to  award  a 
venire  de  novo. 

Mr  Justice  Johnson. 

Had  I  felt  myself  at  liberty  in  the  court  below/lo  act  upon 
my  own  impressions  as  to  the  general  doctrine  respecting 
the  defence  which  a  tenant  might  legally  set  up  in  ejectment 
brought  against  him  by  his  landlord,  I  certainly  should  have 
left  it  to  the  jury  to  inquire^  whether  the  possession  of  Willi- 
son  ever  was  hostile  to  that  of  Bordeaux ;  a  fiict,  the  evidence 
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to  prove  which  was  very  trifling,. as  appears  even  in  this  bill 
of  exceptions.  But  there  were  produced  to  me  official  reports 
of  ieuljudged  cases  in  that  istat«,  by  the  courts  of  the  last  re- 
sort, which  appeared  fully  to  establish  that  when  once  a 
tenancy  was  proved,  the  tenant  could  make  no  defence,  but 
must  restore  possession,  and  then  alone  could  he  avail  him- 
self of  a  title  derived  from  any  source  whatever,  inconsistent 
with  the  relation  of  tenant.  Now  it  ought  not  to  be  contro- 
verted, that,  as  to  what  are  the  laws  of  real  estate  in  the  re- 
spective states,  the  decisions  of  every  Qther  state  in  the  union, 
or  in  the  universe,  are  worth  nothing  against  the  decisions 
of  the  state  where  the  land  lies.  On  such  a  subject  we  have 
just  as  much  right  to  repeal  their  statutes  as  to  overrule  their 
decisions. 

I  will  repeat  a  few  extracts  frofo  one  of  their  decisions  to 
show,  that  they  will  at  least  afford  an  apology'for  the  opinion 
expressed  in  the  bill  of  exceptions  upon  the  law  of  South 
Carolina  i  for  I  placed  it  expressly  on  their  decisions,  not  my 
own  ideas  of  the  general  doctrine. 

The  case  of  Wilson  U9.  Weatherby,  1  Nott  &  ^'Cord's 
Rep.  373,  was  an  action  tp  try  title,  just  such  as  the  present, 
and  heard  before  Cheves,  Justice,  in  July  1815.  The  de- 
fendant offered  to  go  into  evidence  to  show  a  title  in  himself, 
to  which  it  was  objected,  that  as  he  had  gone  into  possession 
under  the  plaintiff,  he  could  not  dispute4iis  title.  The  ob-^ 
jectiofi  "was  sustained,  and  a  verdict  given  for  the  plaintiff. 
The  cause  was  then  carried  up  to  the  appellate  coui't,  and 
the  judgment  below  sustained,  that  court  unanimously  agree- 
ing the  law  to  be  as  laid  down  by  the  judge  who  delivered 
the  opinion,  in  these  terms: "  The  evidence  offered  by  the  de- 
fendant was^  a  title  acqmted  by  him  qfler  he  vmtirUo  pos- 
$e$9ian  under  the  plaint^f  and  before  he  gave  up  possession. 
If  he  was  at  any  timelbe  tenant  of  the  plaintiff,  he  continues 
86  all  the  time,  tml695  he  had  given  up  the  possession.  The 
attenipt  to  evade  the  rule  of  law  by  going  out  of  possessibh 
a  moment,  and  then  returning  into  possession,  did  hot  change 
his  situation  at  all,  and  especially  as  he  left  another  person 
in  possession,  so  that  his  possession  was  altogether  unbro- 
ken.   A  distinct  and  bona  fide  abandonment  of  the  posses- 
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sion  at  least  was  necessary  to  have  put  him  in  a  situation  to 
dispute  the  plaintiflTs  title.  On  the  last  ground,  that  the  de- 
fendant was  not  at  any  time  the  tenant  of  the  plaintiff,  the 
defendant  was  not  indeed  a  tenant  under  a  lease  rendering 
rent,  but  he  nevertheless  held  under  the  plaintiff.  This 
ground  is  founded  on  a  misconception  of  the  principle,  which 
is  not  confined  to  the  cases  of  tenants  in  the  common  accep- 
tation of  the  term.  These  cases  have  only  furnished  exam- 
ples of  the  application  of  the  principle,  which  is,  that 
wherever  a  defendant  has  entered  into  possession  under  the 
plaintiff,  he  shaU  not  bepermittedj  while  he  remains  inpos- 
eeaaion^  to  dispute  the  plaintiff's  title.  He  has  a  right  to 
purchase  any  title  he  pleases,  but  he  is  bound,  bonafide^  to 
give  up  posaeseiouj  and  to  bring  his  action  on  his  title,  and 
recover  by  the  strength  of  his  own  title." 

This  iis  the  leading  case  upon  this  doptrine  in  that  state, 
and  it  is  fully  settled  there,  that  the  wife,  the  executor,  the 
heir  or  the  purchaser  at  sheriff's  sale,  is  identified  in  inter- 
est with  the  previous  possessor;  as  also  that  a  statutory  title 
is  acquired  by  possession,  under  which  one  subsequently 
going  out  of  possession,  may  recover. 

Understanding  such  to  be  the  law  of  that  state,  I  cer- 
tainly did  not  hold  myself  bound  or  at  liberty  to  inquire 
whether  it  accorded  with  the  rules  of  decision  in  any  other 
state.  In  principle,  I  am  under  the  impression  there  is  not 
much  difference,  or  at  least  not  more  than  that  court  was  at 
large  to  disregard  if  they  thought  proper. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  South  Carolina,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby  reversed,  and  that  this 
cause  be,  and  the  same  is  heflsby  remanded  to  the  said  cir-^ 
cult  court,  with  directions  to  award  a  venire  facias  de  novo. 
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The  olfeDce  against  the  law  of.  the  United  States,  under  the  seventh  section  ^f 
the  act  of  congiess,  pawed  the  2d  of  Mareh  1807,  entitled  "  an  act  to  prohibit 
the  importation  of  slaves  into  any  port  or  place  within  the  jQrisdiction  of  the 
United  States  from  and  after  the  Ist  of  January  1808,'*  is  not  that  of  hnporting 
or  bringing  into  the  United'  States  persons  of  cobur  with  intent  to  bold  or  sell 
*ueh  persons  as  slaves,  but  that  of  hovering  on  the  coast  of  the  United  States 
with  such  intent;  and  although  it  forfeits  the  vessel  and  any  goods  or  eflfects 
found  on  board,  it  is  silent  as  to  disposing  of  the  coloured  persons  found  on 
board,  any  fiirdier  than  to'  impose  a  doty  upon  the  officers  of  armed  vessels 
who  make  the  capture  to  keep  them  safely,  to  he  delivered  to  the  overaeecs  of 
tlie  poor  or  the  governor  of  the  state  or  persons  appointed  by  the  respective 
states  to  receive  the  same.    [65] 

The  Josefa  Segunda,  having'iforsons  of  colour  on  board  of  her,  was,  on  the  11th 
of  February  1&18^  found  hovering  on  the  coast  of  the  United  States,  and  was 
seized  and  brought  into  New  Orleans,  and  the  vessel  and  the  persons, on  board 
were  libell0d  in  the  district  court  of  the  United  States  of  Louisiana,  under  the 
act  of  congress  of  the  2d  of  March  1807.  After  the  decree  of  condemnation 
below,  but  pending  the  appeal  to  this  court,  the  sheriff  of  New  Orleans  went 
on,  with  the  consent  of  all  the  parties  to  the  proceedings,  to  sell  the  persons  of 
colour  as  slaves,  and  sixty-five  thousand  dollars,  the  proceeds,  were  deposited 
in  the  registry  of  the  court  to  await  the  final  disposal  of  the  law. 

By  the  tenth  seciion  of  the  act  of  80th  of  April  1818,  the  six  first  sections  of  the 
act  are  repealed,  and  no  provision  is  made  by  which  the  conattion  of  the  per- 
sons of  colour  found  on  board  a  vessel  hovering  on  the  coast  of  the  United 
States  is  altered  from  that  in  which  they  were  placed  under  the  act  of  1807, 
no  power  having  been  given  to  dispose  of  them  otherwise  than  to  i4>point  some 
one  to  receive  them.  The  seventh  section  of  the  act  of  1818  confirms  no 
other  sales  previously  or  subsequently  made  under  the  state  laws,  but  those 
for  illegal  importation,  and  does  not  comprise  t)»e  case  of  a  condemnation 
under  the  sevevtti  section. 

The  final  condenmation  of  the  persons  on  board  the  Josefa  Segunda  took  place 
in  this  court  on  the  13th  of  March  1820,  after  congress  had  passed  the  act  of 
the  8d  of  March  1819,  entitled  '*  an  act  in  addition  to  an  act  prohibiting  the 
slave  trade,^'  by  the  provisions  of  which  persons  of  colour  brought  in  under  any 
of  the  acts  prohibiting  traffic  in  slaves,  were  to  be  delivered  to  the  president  of 
the  United  States  to  be  sent  to  Africa.    It  could  not  affect  them. 

In  admiralty  cases  a  decree  is  not  final  while  an  appeal  from  the  same  is  depend- 
ing in  this  court,  and  any  statute  which  governs  the  case  must  be  an  existing 
valid  statute  at  the  time  of  affirming  the  decree  belpw.  If,  therefore  the  per- 
sons of  colour,  who  were  on  board  the  Josefa  Segunda  when  captured,  had  been 
specifically  before  the  court  on  the  13th  of  Blarch  1820,  they  must  have  been 
delivered  up  to  the  president  of  the  United  States  to  be  sent  to  Africa,  under 
the  provisions  of  the  act  of  the  3d  of  March  1819,  and  therefore  there  b  no 
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claim  to  the  proceeds  of  their  sale,  under  the  law  of  iiOaisiana,  which  appro* 
priated  the  same.  The  court  do  n^t  mean  to  intimate  that  the  United  Statep 
are  entitled  to  the  money,  for  they  had  no  power  to  sell  the  persons  of  colour. 
[66] 

APPEAL  from  the  district  court  for  the  eastern  district 
of  Louisiana. 

The  brig  Josefa  Segunda,  a  Spanish  iiressel,  proceeding 
with  a  cargo  of  negroes  froih  the  coast  of  Africa  to  the  island 
of  Cuba,  was  captured  on  the  11th  day  of  February  1813, 
off  St  Domingo,  by  a  regularly  commissioned  Venezuelan 
privateer,  and  on  the  24th  of  the  following  April  she  was 
seized  in  the  rivbr  Mississippi  by  custom  hou^e  officers  of 
the  United  States,  carried*  to  New  Orleans,  and  there  the 
vessel  and  negroes  were  libelled,  at  the  suit  of  the  United 
States,  in  the  district  court  of  the  United  States  for  the  Lou- 
isiana district. 

Th6  libel  alleged  that  the  negroes  were  unlawfully  brought 
into  the  United  States,  with  an  intent  to  dispose  of  them  as 
slaveif  contrary  to  the  provisions  of  the  actof  congjresl  passr 
ed  Miirch  2d,  1807,  entitled  an  act  to  prohibit  the  importation 
of  slaves,  &c.  2  Story's  Laws  U.  S.  1050.  The  libel  was 
filed  on  the  29th  of  April  1818,  and  a  claim  was  put  in  by 
the  Spanish  owners,  alleging  an  unlawful  capture-of  the  brig ; 
that  t^6  brig  put  into  the  Balize  in  distress,  and  without  any 
intention  to  infringe  or  violate  a  law  of  the  United  States. 
7?he  district  court  condemned  the  brig  and  effects  found  on 
board  to  the  United  States,  and  the  claimants  appealed  to 
this  court. 

At  February  term  1820  of  this  court,  the  sentence  of  the 
district  court  of  Louisiana  was  affii^ned ;.  the  court  having 
been  of  opinion  that  ^'  the  alleged  unlawful  importation  could 
npt  be  excused  on  the  plea  of  distress;"  and  that  "where  a 
capture  is  made  by  a  regularly  commissioned  captor,  he 
acquires  a  title  to  the  captured  property,  which  can  only  be 
divested  by  recapture,  or  by  the  sentence  of  a  competent 
tribunal;  and  the  captured  property  is  subject  to  capture  for 
a  violation  by  the  captors,  of  the  revenue,  or  other  municipal 
laWs,  of  the  neutral  country  into  which  the  prize  may  be  car- 
ried." 6  Wheat.  338. 
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After  the  decree  of  the  district  court  of  Louisiana  had  been 
pronounced,  and  before  the  appeal  to  this  court,  the  negroes 
iound  on  board  of  the  captured  brig  were,  under  the  provi- 
sions of  the  fourth  section  of  the  act  of  congress,  and  under 
the  act  of  the  state  of  Louisiana  passed  the  13th  of  March 
1818,  delivered  by  the  collector  of  the  port  of  New  Orleans 
to  the  sheriff  of  the  parish  of  New  Orleans;  and  |hey  were 
by  him  sold  for  j^68,000,  and  the  proceeds  lodged  in  the  bank 
of  the  United  States,  subject  to  the  order  of  the  district  court. 

Upon  the  return  of  the  cause  to  the  district  of  Louisiana 
from  this 'court,  Mr  Roberts,  an  inspector  of.  the  revenue,  and 
others,  who  alleged  that  they  had  made  ^>  military  seizures^' 
subsequent  to  that  of  the  officers  of  the  customs,  filed' claims 
to  the  moneys  which  were  the  proceeds  of  the  sales  of  the 
brig  and  ''.  effects,"  and  of  the  negroes.  Mr  Che^,  the  col- 
lector, conjointly  with  the  naval  officers^  filed  a  like  claim, 
and  the  court  having .  dismissed  the  claims^  of  Roberts  and 
the  asserted  ^'military  captors,"  and  allowed  those  of  the 
collector  and  other  officers  of  the  customs,  the  cause  was 
again  brought  before  this  court.  10  Wb^at.  312. 

This  court,  at  February  term  1825^  decided  that  "  the  dis- 
trict court  Under  the  slave  trade  acts,  have  jurisdiction  to 
determine  who  are  the  actual  captors,  under  a  state  law  - 
made  in  pursuance  of  the  fourth  section  of  the  slave  trinde 
act." 

The  court  also  decided,  that  "  under  the  seventh  section  of 
this  act  of  the  2d  of  March  1807,  ch.  77,  the  entire  proceeds 
of  the  vessel  are  forfeited  to  the  use  of  the  United. States, 
unless  the  seizure  be  made  by  armed  vessels  of  the  navy' or 
by  revenue  officers ;  in  which  cas^  distribution  is  to  be  made 
in  the  same  manner  as  prizes  taken  from  the  enemy." 

The  court  also  decided,  ^^thal  under  the  act  of  the  state 
of  Louisiana,  ofthe  13th  of  March.  1826,  passed  to  carry 
into  effect  the  fourth  section  of  the  act  of  1807,  and  direct- 
ing the  negroes  imported  contrary  to  the  act  to  be  sold, 
and  the  proceeds  to  be  paid,  ^  one  moiety  for  the  use  of  the 
commanding  officer  of  the  capturing  vessel,  and  the  othet 
moiety  to  the  treasurer  of  the  charity  hospital  of  New  Or- 
leans, for  the  use  and  benefit  of  the  said  hospital  ji*  no  other 
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person  is  entitled  to  the  first  moiety  than  the  commanding 
officer  of  the  navy  or  revenue  cutter,  who  may  have  made 
the  seizlure  under  the  seventh  section  of  the  act  of  con- 
gress." 

The  case  having  returned  again  to  the  district  court  of. 
Louisiania,  Mr  Preston,  as  attorney  general  of  that  state,  filed 
a  claim  on  behalf  of  that  state,  setting  forth  the  illegal  im- 
portation of  the  negroes,  that  the  greater  part  of  them  had 
been  delivered  over  to  the  sheriff  of  Nev^  Orleans,  that  the 
sheriff  had  disposed  of  them  under,  the  law  of  the  legisla- 
ture of  I^ouisiana,  that  the  proceeds  of  the  sale,  $G8,000, 
were  brought  into  the  district  court  by  vthe  order  of  the  court, 
and  that  part  of  the  same  remains  deposited  in  court.  He 
insisted  that  the  money  belongs  to  the  state,  and  has  been 
brought  into  court  contrary  to  law  and  the  rights  of  the 
state,  and  prays  for  an  account,  and  that  the  said  money 
may  be  paid  over  to  him,  so  far  as  the  same  had  not  been 
disposed  of  conformal  ly  to  the  laws  of  Louisiana. 

In  the  district  court  this  claim  was  opposed  on  behalf  of 
the  United  States. 

7he  decVee  of  the  court  was  in  favour  ot  the  claim,  and 
an  appeal  was  taken  by  the  district  attorney  of  the  United 
States  to  this  court. 

The  case  was  argued  by  Mr  Berrien,  attorney  general  and 
Mr  Livingston  for  the  United  States ;  and  by  Mr  Jones  for 
the  appellee. 

For  the  appellants  it  was  contended : 

1.  That  the  proceedings  in  the  district  court  of  Louisi- 
ana, upon  the  claim  of  the  appellee,  were  irregular,  the 
matter  being  of  admiralty  jurisdiction,  and  they  should 
therefore  have  been  by  libel  and  monition. 

2.  That  all  proceedings  relative  to  the  matter  in  dispute 
had  been  regularly  terminated  by  a  final  judgment  of  the 
supreme  court  of  the  United  States. 

3.  That  by  the  judgment  of  the  supreme  court,  the  whole 
beneficial  interest  in  the  proceeds  in  question  has  been  ad- 
judged to  the  United  States. 

4.  That  with  regard  to  that  moiety  of  tlie  proceeds,  which, 
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by  the  lavir  of  Louisiana,  was  directed  to  be  paid  over  to  the 
treasurer  of  the  charity  hospital  of  New  Orleans,  the  pro-  . 
per  claimant  was  the  treasurer. 

5.  That  any  claim  of  the  attorney  general  of  Louisiana  to 
the  money  in  the  district  court  is  unfounded;  the  sale  of  the 
negroes  having  been  made  without  authority,  and  therefore 
void,  and  the  whole  amount  of  the  sales  having  been  paid 
without  consideration ;  and  as  no  title  to  the  negroes  was 
acquired  by  the  purchase,  the  money  belongs  to  those  who 
paid  the  same  to  the  sheriff  of  New  Orleans.  Upon  thialast 
point,  and  on  no  other,  the  opinion  of  the  court  was  given. 

For  the  United  States  it  was  argued,  upon  this  point ;  that 
as  the  decision  of  this  court  in  the  case  of  the  Josefa  Segun- 
da,  reported  in  5  and  10  Wheaton,  had  established  th6  princi- 
ple which  ruled  the  case,  that  in  reference  to  negroe»  brought 
into  the  United  States  under  the  circumstances  attending 
their  capture  and  introduction  they  were  not  placed  under 
the  pow^r  of  the  legislature  of  Louisiana,  but  for  the  pur- 
pose of  being  received  by  the^  sheriff  of  New  Orleans  for 
safe  keeping;  the  sale  made  by  the  sheriff  was  invalid  and 
without  authority. 

The  provisions  of  the  seventh  section  of  the  act  of  1807 
are  repealed  by  the  act  of  congress  of  1819,  "  an  act  in  ad- 
dition to  acts  prohibiting  the  slave  trade,"  3  Story's  Laws 
U,  S.  1752. 

By  this  act  a  change  in  the  reflations  before  adopted  by 
the  United  States  in  relation  to  persons  of  colour  illegally 
introduced  into  the  United  States,  was  established. 

The  power  given  by  the  act  of  1807  to  the. states  to  pass 
laws  for  the  disposition  of  those  persons  was  repealed  by  the 
act  of  1819.  The  United  States  had  before  that  time  been 
unwilling  to  direct  the  mode  in  which  those  persons  should  be 
treated ;  and  it  was  considered  most  proper  to  refer  the  same 
to  the  legislation  of  the  particular  states  into  which  they  might 
be  brought  By  the  act  of  1819  all  such  persons  so  found 
in  the  United  States,  were  directed  to  be  transported  to  Africa. 
That  act  authorises  the  president  so  to  remove  all  negroes 
brought  into  the  United  States  contrary  to  the  act  of  1807, 
and  r^p^als  all  prior  acts  repugnant  to  its  provisions.    Be- 
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fore  the  paarage  of  the  act  of  1819  the  negroes  who  wera  oo 
board  the  Josefa  Segonda  had^pot  been  fidaliy  condemned; 
as  there  was  an  appeal  from  the  decree  of  condemnation  in 
the  dUtrictcoart,  depending.  4ind  undecided^  until  February 
1820. 

Unto  the  final  condemnation  by  this  court  in  1820,  the 
negroe^  remained  in  the  hands  of  the  sheriff  of  New  Orleans, 
under  the  protection  of  the  United  States,  not  as  the  pro- 
perty of  the  United  States  or  of  Louisiana,  but  under  their 
care^  No  rights  were  vested  or  could  vest  by  the  decree  of 
the  district  court,  as  the  appeal  suspended  the  'Operation  of 
that  decree,  until  affirmed  by  this  court  in  1820. 

The  sale  of  the  negroes  did  not  and  could  not  become 
valid  by  any  consent  of  the  parties  before  the  district  court. 
Until  condemnation,  undisturbed  by  an  appeal,  no  rights 
existed  in  the  court  to  order,  or  in  the  parties  Xo  consent  to 
or  authorise  the  sale. 

When  the  case  was  disposed  of  in  this  court  in  1820,  the 
whole  of  the  authority  of  the  district  court  of  Louisiana, 
which  h^d  been  exercised  in  1818,  was  at  an  end,  and  that 
court  could  not  legally  proceed  in  the  case.  The  a6t  of  1819 
authorised  the  appointment  of  w  agent,  and  provided  funds 
for  the  purpose  of  removing  all  such  persons,  under  the  di- 
rection of  the  president  of  the  United  States,  to  Africa.  It 
was  a  necessary  consequence  of  this  change  in  the  policy  of 
the  government^  that  all  the  provisions  of  the  law  of  1807  re- 
pugnant !to  its  purposes  should  be  repealed,  and  they  were 
repealed^  The  powers  given  to  the  courts  to  condemn,  and 
the  powers  given  to  the  states  to  legislate  in  reference  to 
those  persons,  ceased  at  the  passage  of  the  law  of  1819 ;  and 
that  lawj  notwithstanding  the  sale  made  by  the  sheriff,  found 
those  nqgroes  among  its  objects,  and  it  operated  upon  them 
fully  and  effectually.  This  court  has  decided  that  no  effective 
disposition  of  them  had  been  or  could  be  m^de  by  the  legis- 
lature df  Louisiana,  and  they  were  consequently  in  the  con- 
dition ojtaied,  and  were  the  objects  of  the  bountiful  and  libe- 
ral brqfvisions  of  that  law. 

It  cannot  be  maintained  that  the  s^le  was  authorised  either 
by  the  act  of  1 807,  or  by  the  law  of  LpuisiaDia.    The  acl  of 
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1807  gave  no  power  to  the  court  to  consent  to  or  order  the 
sale,  and  Louisiana  could  not  interfere  until  after  a  sentence 
of  condemnation,  which  should  be  final.  The  claimant,  the 
Spanish  owner  of  the  brig  could  not  give  the  right  to  selh 
Such  i»  the  nature  and  such  are  the'effects  of  admiralty  pro- 
ceedings. It  follows  therefore^  that  the  monejr  now  in  con* 
troversy  wa?  paid  without  consideration  ;  it  belongs  to  the 
purchaser  of  the  negroes;  and  it  cannot  therefore  under  any 
circumstances  belong  to  the  state  of  Louisiana. 

The  sale  has  been  niade  in  the  execution  of  a  special 
power  delegated  by  congress  to  the  legislature  of  Louisiana. 

It  is  fully  established  by  the  decisions  of  this  court  that  spe- 
cial powers  most  be  strictly  pursued  and  cannot,  be  exceed- 
ed. The  act  gave  no  other  powers,  and  did  not  give  this 
po#cr. 

If  the  negroes,  instead  of  being  sold,  had  been  distributed 
among  the  parties  to  await  the  final  decree,  and  after  the  act 
of  1819  had  passed,  the  district  court  of  Louisiana  had  or- 
dered them  to  be  delivered  to  the  sherifi*  of  New  Orleans  for' 
sale ;  looking  to  the  provisions  of  the  act  of  1819 ;  to  the  re- 
peal of  the  act  of  1807,  giving  the  legislatures  of  the  states 
power  to  order  a  sale  of  those  persons ;  to  the  provisions  of 
the  act  of  1819  securing  to  them  the  privileges  of  freemen 
to  be  returned  to  their  native  country;  to  the  terms  of  that 
act  which  embrace  negroes  delivered  to  the  officers  of  the 
United  States  before  or  after  the  date  of  this  law^  could  those 
persons  be  delivered  to  slavery  ?  Would  they  not  rather  be 
subject  to  the  order  of  thepresidenttid  be  returned  to  Africa? 
Can  an  illegal  sale  change  the  rigbts  of  the  negroes. 

Mr  Jpnes,  for  the  appellee,  contended,  that  on  the  admis- 
sions t>f  the  counsel  for  the  United  States,  if  the  act  of  181 9 
did  not  operate  od^  the  case,  oiie  mpiety  of  the  money  in 
dispute  belonged  to  the  charity  hospital  of  New  Orleans. 
The  proviisions  of  the  act  of  1807,  taken  together,*  forfeited 
th^  negroes,  and  gave  the  property  in  them  or  the  proceeds 
of  their  sale  to  the  state  of  Louisiana,  by  placing  them  at 
the  disposition  of  the  state.  By  that  law,  the  negtoee;  were 
to  remain  subject  to  such  regulations  as  the  state  may  make 
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for  the  disposal  of  them.  This  gave  the  property  in  them  te 
the  state.  Placing  property  at  the  disposal  of  a  state  ne- 
ceiaisarily  gives  the  state  the  property.  This  flows  essentially 
from  the  sovereign  character  of  a  state. 

The  provisions  of  the  seventh  section  of  the  act  of  1807, 
provide  for  the  corporal  delivery  of  the  negroes  to  the  state 
officers.  In  the  custody  of  those  officers  they  remained 
until  condemnation,  which*  as  soon  aa  it  occurs,  reverts  to 
the  time  of  seizure*  It  gives  no  right,  but  ascettains  it. 
The  judicial  proceedings  confirm  and  improve  it,  but  do  not 
create  it.  The  act  of  congress  having  declared  to. whose 
benefit  the  forfeiture  incurred  by  the  violation  of  its  provi- 
sions shall  accrue,  and  thai  being  the  state,  the  condemna- 
tion does  but  confinn  i^. 

As  to  the  invalidity  of  the  salej  it  was  contended,  that  if  the 
admirafly  court  had  }>ower  to  order  a  sale  pendente  lUSf  the 
agreement  that  the  sale  should  be  made  was  operative'  and 
equally  eflfectual.  The  right  of  an  admiralty  court  to  do  so 
exists  under  special  circumstances :  but  consent  supplied  the 
necessity  of  such  circumstances.  It  is  to  be  presumed  that 
tliere  was  an  order  of  court  to  confirm  the  sale,  as  the  money 
arising  from>  it  was  deposited  in  the  .court  under  its- order. 

The  property  in  the  negroes  having  thus  become  that  of 
the  state  of  Louisiana,  under  the  law  oM807 ;  that  state  ha;ir- 
ing  uppoidted  an  officer  to  take  charge  of -them,  and  legist 
lated  as  to  the  disposal  of  them  under  the  authonty  bf  that 
act ;  the  district  court  having  condemned  Ihe  negroes  befofe 
the  law  of  1819,  and  that  condemnation  having  established 
judicially  the  right  of  the  Jitate  at  the  time  of  seizure;  the 
provisions  of  the  law  of  1819  could  hot  affect  rights  thus 
given,  vested  and  executed. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

The  case  of  the  Josefa  Segnnda  has  been  twice  already 
before  this  court:  the  first  time  upon  the  question  of  con- 
demnation ;  the  second,  upon  the  application  of  several  claim- 
ants to  be  preferred  in  the  distribution  of  the  proceeds. 

It  now  comes  up  upon  a  claim  to  the  proceeds  of  the  sale 
of  the  persons  of  colour  found  on  board  at  the  time  of  the 
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seizure,  interposed  by  tbe  law  officer  of  the  sttte  of  Loa^ 
isiaoa. 

The  vessel  was  condemned  under  the  setenth  section  of  the 
act  of  1807,  passed  to  abolish  the  slave  trade.  By  the  fourth 
section  of  the  act,  the  state  of  Louisiana  was  empowered  to 
pass  laws  for  disposing  of  such  persons  of  colour  as  should 
be  imported  or  brought  into  that  state,  in  violation  of  that 
law. .  The  offence  under  the  seventh  section,  on  which  this 
condemnation  was  founded,  is  not  that  of  importing  or  bring- 
ing into  the  United  States,  but  that  of  hovering  on  the  coast 
with  intent  to  bring  in,  persons  of  colour  to  be  disposed  of  as 
slaves,  contrary  to  law;  and  although  it  forfeits  the  vessel 
and  any  goods  or  effects  found  on  board,  it  is  silent  as  to 
disposing  of  the  coloured  persons  found  on  board,  any  far- 
ther, than  to  impose  a  duty  upon  officers  of  armed  vessels, 
who  may  capture  them,  to  keep  them  safely,  to  be  delivered 
to  the  overseers  of  the  poor,  or  the  governor  of  the  state,  or 
persons  appointed  by  the  respective  states  to  receive  the 
same. 

The  state  of  Louisiana  passed  an  act  on  the  13th  of  March 
1818,  which  recites  the  provisions  of  the  fourth  and  seventh 
sections  of  the  acts  of  congress,  and  authorises  and  requires 
the  sheriff  of  New  Orleans  to  receive  any  coloured  persons 
designated  under  either  of  those  -sections,  and  the  same  to 
keep,  until  the  district  or  circuit  court  of  the  United  States 
shall  pronounce  a  decree  upon  the  charge  of  illegal  importa- 
tion. 

The  second  section  makes  provision  for  selling  them  upon 
receiving  a  certificate  of  such  decision,  and  enjoins  a  distri- 
bution of  the  proceeds;  one  half  to 'the  commanding  officer 
of  the  capturing  vessel,  the  other  to  the  treasurer  of  the 
charity  hospital  of  New  Orleans. 

In  pursuance  of  this  law  of  the  state,  it  appears,  that  after 
the  decree  of  condemnation  below,  but  pending  the  appeal 
in  this  court,  the  sheriff  went  on  to  sell,  with  thf^  consent, 
it  is  said,  of  all  parties ;  and  $65,000,  the  sum  now  in  con- 
troversy, was  deposited  in  the  registry  of  the  court  below,  to 
await  the  final  disposal  of  the  law. 

The  20th  of  April  1818,  congress  passed  another  act  on 
Vol.  Ill— I 
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tfais  subjecti  by  the  tenth  section  of  which,  the  six  firit  see- 
tions  of  the  act  of  1807  are  repealed  4  but  their  protisions 
are  re-enacted  with  a  little  more  amplitude ;  and  the  fifth 
section -of  this  act,  which  professes  to  reserve  to  the  states 
the  powers  given  in  the  former  act,  as  well  as  the  language 
of  the  repealing  clause,  in  the  sieving  which  it  cqbtains  as  lo 
offences^;  still  confines  alUheir  provisions  to  the  case  of  ille- 
gal importation;  thus  leaving  the  seventh  section  in  force, 
but  without  any  express  power  to  dispose  of  the  coloured 
persons,  otherwise  than  to  appoint  some  one  to  receive  them. 

And  so  likewise  the  seventh  section  of  the  act  of  1818, 
which  professes'  to  confirm  sales  previously  or  subsequently 
made  under  the  state  laws,  confines  its  provisions  to  sales 
made  under  condemnation  for  illegal  importation;  thus  not 
comprising  the  cases  of  condemnation  under  the  seventh 
section  of  the  act  of  1807,  at  least  so  far  as  relates  to  this 
ofience. 

The  final  condemnation  in  this  court  took  place  March 
13tb,  1820;  but  previous  to  that  time  was  passed  the  act  of 
March  3d,  1819,  entitled,  an  act  in  addition  to  an  act,  pro- 
hibiting the  slave  trade;  by  Which  a  new  arrangement  is 
made  as  to  the  disposal  of  persons  of  colour  seized  and 
brought  in  under  any  of  the  acts  prohibiting  the  traflic  in 
slaves.  By  the  latter  act,  thejr  are  deliverable  to  the  orders 
of  the  president ;  not  of  the  states.  And  the  renealing  clause 
riepeals  all  acts  and  parts  of  acts  which  may  be  repugnant 
to  this  act.  So  that  if  in  the  disposal  of  persons  of  colour 
brought  into  the  United  States,  the  provisions  of  this  act 
embrace  the  case  of  such  persons  when  brought  in  under  the 
seventh  Section  of  the  act  of  1807,  the  power  to  deliver  them 
to  the  order  of  the  states  was  taken  away  before  th^  final 
decree'  in  this  court. 

Such,  dn  the  opinion  of  the  court,  is  the  effect  of  the  act  of 
1819.  And  then  the  question  is,  how  does  it  affect  t^pre- 
6ent  controversy. 

Ever  since  the  case  of  Yeaton  t;s^.  The  United  Stateir,  5 
Crahcli,  286,  the  court  bias  uniformly  acted  under  the  rule 
established  in  that  ca8e.^jo  wit,^  that  in  admimlty  causes  a 
decree  was  notfi&al  whil^  it  was  ilependilig  here.    And  amy 
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Btatute  which  governs  the  case,  must  be  an  existing,  valid 
statute,  at  the  time  of  affirming  the  decree  below. 

Whatever  was  the  extent  of  the  legal  power  of  the  state, 
over  the  Africans,  it  is  clear  that  sucn  power  could  not  be 
exercised  finally  over  them  at  any  time  previous  to  the  final 
decree  of  this  court ;  we  must  therefore  consider,  whether,  if 
they  had  been  specifically  before  the  court  at  the  date  of 
that  decree,  they  must  have  been  delivered  up  to  the  state, 
or  the  United  States :  clearly  to  the  United  States.  And  then 
this  claim  of  the  state  cannot  be  sustained.*  We  would  not 
be  understood  to  intimate,  that  the  United  States  i^re  enti- 
tled to  this  money;  for  they  bad  no  power  to  sell.  Nor  do 
we  feel,  ourselves-  bound  to  remove  the  difficulties  which 
grow  out  of  this  state  of  things. 

With  regard  to  the  ground  of  irregularity :  if  not  Abandon- 
ed by  the  attorney  general,  it  was  but  slightly  touched  upon, 
and  we  know  of  no  other  mode  in  the  existing  state  of  things, 
in  which  the  rights  of  the  parties  could  be  reached,  accord- 
ing to  the  course  of  the  admiralty,  but  that  here  pursued. 

On  the  question  whether  the  decision  in  the  second  cause, 
in  which  the  subject  of  this  seizure  was  before  us,  was  not 
final  as  to  the  rights  of  the  United  States,  we  are  clearly  of 
opinion,  that  it  was  not,  as  against  this  party.  Although  this 
question  might  then  have  been  raised  by  the  state,  and  could 
as  well  then  have  been  settled ;  yet  it  was  not  raised,  nor 
was  it  the  interest  of  any  of  the  parties  then  before  the 
court,  that  it  should  be  raised. 

The  decree  below  must  be  reversed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  ordered,  and  decreed  by  this 
court,  that  the  decree  of  the  said  district  court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  the  said  cause 
be,  and  the  same  is  hereby  remanded  foi  further  proceeding|s 
to  be  had  therein  according  to  law  and  justice,  and  in  con- 
formity to  the  opinion  of  this  court. 
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Ths  Bank  of  ths  Ukitsd  States  ajcd  SAmrsL  W.VsziabubiV 
ExjBCUTOBs  vs.  John  T.  Swan. 

Where  tn  appeal  bai  been  dismtesed,  the  appellant  having  omitted  to  ^e  a  tran- 
fcript  of  the  record  within  the  time  required  by  the  rule  of  court,  an  official 
certificate  of  the  diamtssal  of  the  appeal  may  not  be  given  by  the  clerk  daring 
the  term.  The  appellant  may  file  the  transcript  with  the  clerk  during  the  term, 
and  move  to  have  the  appeal  reinstated.  To  allow  auch  a  certificate  would 
be  to  prejudge  such  a  motion. 

ON  consideration  of  the  motion  made  by  Mr  Wirt,  of  coun- 
sel for  the  appellee,  for  leave  to  take  from  the  office  of  the 
clerk  of  this  coart,  before  the  adjournment  of  the  present 
fermof  this  court,  an  official  certificate  of  the  dismissal  of 
this  appeal,  dismissed  last  Saturday,  being  the  30th  of  Jan^ 
uary,  of  the  present  term  of  this  court : 

It  is  ordered  that  the  said  motion  be  overruled ;  ^nd  that 
the  leave  prayed  for  be  refused ;  as  under  the  practices  of  this 
court,  the  appellants  would  have  a  right  during  the  present 
term  to  lodge  a  transcript  of  the  record  of  said  appeal  with 
the  clerk  of  this  court,  and  move  to  have  the  appeal  rein- 
stated ;  whereas  to  grant  the  presient  prayer  or  motion  would 
be  t6  prejudge  such  a  motion.  Per  Mr  Chief  Justice  Mae- 
shall* 
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Bill  AND  othbbs,  PiAiiinFn  xm  Esxor  m.  CimiriifOHAM  and 

AliOTHBB,  DeFXNDANTB  IN  EbXOB. 

G.  k  Co.»  merchantB  of  BottOD»  ownerf  of  »  ship  pnweedfng.oii  freight  from 
Havana  to  the  consignment  of  B.  &  Co.  at  Leghorn  and  to  return  to  Havana, 
instructed  B.  &  Co.  to  ibvest  the  freight,  estimated  at  four  thousand  six 
hundred  petsos;  two  thousand  two  hundred  in  marbl^  tiles,  and  the  resfdue, 
after  paying  disbursements,  in  wrapping  paper.  B.  &  Co.  undertook  to  exe- 
cute these  orders.  -  Instead  however  of  investing  two  thousand  two  hundred 
petsos  in  marble,  they  invested  all  the  funds  which  came  into  their  hands  in 
wrapping  paper,  which  was  received  by  the  captain  of  the  ship,  and  wu  car- 
ried to  Havana,  and  there  sold  on  account  of  C.  &  Co.,  and  produced  a  loss, 
instead  of  the  profit  which  would  have  resulted  had  the  investment  been  made 
in  marble  tiles.  As  soon  as  information  of  the  breach  of  orders  was  received, 
C.  Ic  Co.  addressed  a  letter  to  B.  it  Co.,  expressing  in  strong  terms  their  dis- 
approbation of  the  departure  from  their  orders,  but  did  not  signify  their  deter- 
mination to  disavow  the  transaction  entirely,  and  consider  the.paper-assoldon 
account  of  B.  &  Co.  Held,  that  C.  &  Co.  were  ei^titled  to  recover  damages 
for  the  breach  of.  their  orders ;  that  their  not  having  given  notice  to  B.  &  Co. 
that  the  paper  would  be  considered  as  sold  on  their  account,  did  not  injure 
their  chum ;  and  that  the  amount  of  the  damages  may  be  determined  by  the 
positive  and  direct  loss  arising  plainly  and  immediately  from  the  breach  of  the 
orders. 

If  the  principal,  after  a  knowledge  thaf  hfs  orders  have  been  violated  by  his  agent, 
'  receives  merchandize  purchased  for  him  contrary  to  orders,  and  sells  the 
same  without  signifying  any  intention  of  disavowing  the  acts  of  the  agent,  an 
inference  in  favour  of  the  ratification  of  the  acts  of  the  agent  may  fairly  be 
drawn  by  the  jury.  But  if  the  merchandize  was  received  by  the  principal, 
under  a  just  confidence  that  his  orders  to  liis  ^^ent  Imd  been  faithfully  exe- 
cuted, such  an  inference  would  ho  in  a  high  degree  unreasonable*^   [81] 

The  faidiful  execution  of  orders  which  an  agent  or  correspondent  has  contracted 
to  execute,  is  of  vital  importance  in  commercial  transactions,  and  may  often 
affect  the  injured  party  fiir  beyond  the  actual  sum  misapplied.  A  fidlure  in  this 
respect  may  entirely  break  up  a  voyage  and  defeat  the  whole  enterpriase.  Spe- 
culative damages  dependent  on  possible,  successive  schemes;  ought  not  to  be 
given  in  such  cases ;  but  positive  and  direct  loss,  resulting  plainly  and  imme- 
diately from  the  breach  of  orders,  may  be  taken  into  the  eitimate.    [86] 

The  jury,  in  an  gction  for  damages  for  breach  of  orders,  may  compensate  the 
plaintiff  for  actual  loss,  and  not  give  vindictive  damages.  The  profits  which 
would  have  been  obtained  on  the  sale  of  the  article  directed  to  be  purchased 
may  be  properly  allowed  as  damages.    [86] 

THIS  was  a  writ  of  error  from  the  circuit  coart  of  Mas- 
sachusetts, prosecuted  by  the  defendant  in  the  circuit  court. 
The  billof  exceptions  to  the  opinion  of  the  court  below 
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•etfl  forth  the  pleadings  and  evidencei  and  exhibited  the  fol- 
lowing case. 

Canningham  and  Loring^  merchants  of  Boston,  owners  of 
the  brig  Halcyon,  Skinner  master,  chartered  bj  them  to  pro- 
ceed from  Havana  to  Leghorn  with  a  cargo  of  sugars,  di- 
rected Bell,  De  Yough  &  Co.  merchants  at  that  place  and 
consignees  of  the  brig,  to  purchase  for  them,  to  be  shipped 
to  Havana  by  the  Halcyon  on  her  return  to  that  port,  a 
quimtity  of  marble  tiles  and  wrapping  paper.  The  letter 
containing  these  instructions  was  dated  15  September  1824, 
and  stated :  ^'  the  whole  aiHount  of  freight  received  at  Leg- 
horn will  be  about  four  thousand  six  hundred  petsos :  please 
invest  two  thousand  two  hundred  in  marble  tiles ;  the  balance, 
after  paying  disbursements,  please  invest  in  wrapping  pa- 
per." **  We  have  further  engaged  whatever  may  be  neces- 
sary to  fill  the  brig  on  half  profits,  on  account  of  which  seven 
hundred  petsos  are  to  be  paid  in  Leghorn :  after  purchasing 
tiles  and  paying  disbursements,  vou  will  invest  the  balance 
in  paper." 

A  duplicate  of  this  letter  was  forwarded,  to  which  the  fol- 
lowing postscript  was  added. 

<*  P.  S.  We  have  further  engaged  whatever  may  be  neces- 
sary to  fill  the  brig,  on  half  profits,  on  account  of  which 
seven  hundred  petsos  are  to  be  paid  in  Leghorn.  After  pur- 
chasing the  tiles  and  paying  disbursements,  you  will  invest 
the  balance  in  paper,  as  before  mentioned.  In  previous  or- 
ders the  reams  have  been  deficient  in  the  proper  number  of 
sheets.  We  will  thank  you  to  pay  particular  attention  to  this, 
B$  well  as  having  all  the  sheets  entire." 

*<  This  letter  was  received  by,  the  plaintifis  in  error  on  the 
13th  of  November  1824,  and  on  the  9th  of  the  December  fol- 
lowing they  addressed  a  letter  to  Cunningham  and  Loring, 
in  which  they  stated, 

f*  The  order  you  are  pleased  to  give  us  for  paper  and  mar- 
ble tiles,  to  be  paid  for  out  of  the  freight  of  the  Halcyon 
from  Havana,  to  our  consignment,  has  our  particular  atten- 
tion. 

"You  have  done  very  tight  to  send  on  this  order,  as  the 
wrapping  paper  cannot  be  got  in  readiness  before  the  end 
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of  January,  and  therefore  had  it  been,  delayed  longer,  could 
not  have  been  in  time  for  your  brig  Halcyon. 

**  We  have  contracted  for  ^t^e  thousand  reams,  at  as  near 
your  limits  as  possible,  the  article  being  just  now  in  great 
demand*    The  tiles  shall  be  collected  also." 

On  the  14th  of  January  1825  they  wrote  to  Cunningham 
andLoring: 

"The  wrapping  paper  ordered  by  yours  of  the  1 6th  of  Sep- 
tember, will  be  in  readiness  by  the  end  of  this  month,  and 
we  shall  have  by  that  time,  ready  to  ship,  ten  thousand  mar* 
bie  tiles  of  twelve  ounces,  seven  thousand  six  hundred  of 
fourteen  ounces,  and  six  thousand  two  hundred  of  sixteen 
ounces,  which  will  be  about  the  investment  you  desire  of  the 
fr^pight  from  the  Halcyon." 

On  the  21st  of  January  1825,  the  plaintiffs  in  error  inform- 
ed the  defendants  of  the  arrival  of  the  Halcyon,  and  on  the 
21st  of  February  they  addressed  them  another  letter,  stating, 
"  The  sample  of  wrapping  paper  sent  us  by  Messrs  Murdoch, 
Storey  6l  Co.  we  found  much  inferior  to  any  made  in  this 
state,  and  have  executed  your  order  with  a  much  better  ar- 
ticle, although  the  difference  in  price  bears  no  proportion* 
As  your  account  current  after  purchasing  the  paper,  which 
captain  Skinner  told  us  was  the  better  article  for  investment, 
gave  only  a  small  balance,  we  increased  a  little  one  quantity 
of  paper,  and  sent  no  tiles. 

"We  Qo^  hand  you  bill  of  lading  and  invoice,  amounting 
tof%801  18  for  473  packages  of  wrapping  paper,  nhipped' 
for  your  account  and  risk,  onboard  your  brig  Halcyon,  John 
Skinner  master,  which  if  found  right,  please  to  pass  accord- 
ingly. 

"  Captain  Skinner  has  been  made  aware  of  the  superior 
quality  of  this  parcel  of  paper,  and  that  each  ream  is  com- 
posed correctly  of  twenty  quires  of  twenty-four  and  not  six- 
teen sheets,  as  has  been  occasionally  shipped ;  so  that  be  will 
no  doubt  make  an  adequate  price  for  it,  because  in  reality  the 
prices  at  which  it  is  invoiced,  a^e  reduced,  by  this  difference, 
below  those  mentioned  in  your  order." 

The  account  current  stated  the  investment  of  petsos 
2801  18  in  wrapping  paper,  and  showed  that  the  balance 
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of  the  freight  and  other  assets  in  the  hands  of  the  plaintiffs 
in  error,  belonging  to  Cunningham  and  Loring^  had  been 
absorbed  in  the  disbursements  of  the  brig,  &c. 

The  Halcyon  proceeded  to  Havana,  and  there  the  paper 
shipped  by  the  plaintiffs  in  error  was  sold,  and  the  proceeds 
accounted  for  to  Cunningham  and  Loring  by  their  agents  at 
that  port.  Had  the  marble  tiles  been  shipped  as  ordered, 
there  would  have  been  a  considerable  profit  in  the  transac- 
tions, instead  of  the  heavy  loss  sustained  on  the  sales  of  the 
paper. 

Cunningham  and  Loring,  on  being  advised  of  the  non- 
compliance, by  the  plaintiffs  in  error,  with  their  instructions 
of  the  15th  of  September  1824,  addressed  the  following  letter 
to  them : 

Boston,  Jlpril  leth,  1825. 
Messrs  Bell,  De  Youoh,  &  Co. 

Gentlemen :  We  have  received  your  favour  of  February 
2l8t.  The  following  are  extracts  of  our  letter  to  you  of  13th 
September,  directing  the  investment  of  the  freight  per  Hal- 
cyon. "  The  whole  amount  of  freiglit  received  at  Leghorn 
will  be  about  4600  petsos :  please  invest  2200  in  marble  tiles ; 
the  balance,  after  paying  disbursements,  please  invest  in 
wrapping  paper.  We  have  further  engaged  whatever  may 
be  necessary  to  fill  the  brig,  on  half  profits,  on  account  of 
which  700  petsos  are  to  be  paid  in  Leghorn :  after  purchasing 
the  tiles  and  paying  disbursements,  you  will  invest  the  ba- 
lance in  paper." 

We  are  exceedingly  disappointed  that  such  positive  direc- 
tions were  not  complied  with  :  they  were  given  for  sufficient 
reasons,  and  without  authority  to  alter  them.  You  omitted 
to  invest  the  700  petsos  on  account  of  the  freight  of  150 
boxes  marked  T,  which  we  regret,  as  we  wished  the  funds 
at  Havana;  with  this  you  would  have  had  4240  petsos,  which 
would  have  furnished  the  tiles,  paid  disbursements,  and  left 
1393  petsos  to  be  invested  in  paper. 
Very  respectfully, 

CUNNINGHAM  AND  LORING. 
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One  of  the  partners  of  the  firm  being  in  Boston  in  1827, 
an  action  was  instituted  against  the  plaintiffs  in  error,  in  the 
court  of  common  pleas  of  the  county  of  Suffolk,  for  damages 
for  the  loss  sustained  by  the  plaintifis,  by  the  conduct  of  the 
defendants;  and  on  their  petition,  the  defendants  in  the 
suit  being  aliens,  was  removed  to  the  circuit  court  of  the . 
United  States  for  the  district  of  Massachusetts. 

On  the  trial  of  this  cause  in,  the  circuit  court,  it  was  in 
evidence  that  the  tiles  ordered  by  the  plaintifis  in  the  suit, 
could  have  been  procured  by  the  defendants,  and  at  prices 
which  would  have  produced  a  profit  to  the  plaintifi*s. 

During  the  trial,  exceptions  were  taken  to  the  opinion  of 
the  court,  by  the  defendants  in  the  circuit  court,  which  ex- 
ceptions are  stated  in  the  opinion  of  this  court,  and  a  ver- 
dict and  judgment  having  been  rendered  for  the  plaintiffs^ 
the  defendant]}  prosecuted  this  writ  of  error* 

The  cajBC  was  argued  by  Mr  Ogden  for  the  plaintifis  in 
error,  and  by  Mr  Webster  for  the  defendants. 

For  the  plaintifis  it  was  contended,  that  the  circuit  court 
bad  erred  in  leaving  to  the  jury  the  construction  of  the  cor- 
respondence between  the  plaintifis  iii  the  court  below  and 
the  defendants,  of  the  15th  September  1624.  The  evidence 
being  written,  the  construction  of  it  was  exclusively  with 
the  court.  The  course  aidopted  by  the  defendants  was  in 
full  accordance  with  the  objects  of  the  latter,  as  the  paper 
could  not  be  pfocured  without  previous  orders,  and  they  hav- 
ing been  given,  and  the  defendants  bound  to  take  the  paper 
so  ordered,  they  were  necessarily  without  the  funds  required 
to  purchase  the  tiles. 

The  plaintiffs  below  were  bound  to  give  the  defendants 
notice  of  their  intention  to  claim  damages  from  them  for 
non-compliance  with  instructions,  and  their  neglect  to  do 
this,  as  well  as  their  having  received  the  proceeds  of  the  pa- 
per, was  a  waiver  of  all  their  claims.  The  letter  of  the  I8th 
April  1825  was  not  such  a  notice. 

The  rule  adopted  in  the  assessment  of  the  damages  wa^ 
incorrect..  The  plaintifis  below  were  entitled  to  no  more 
than  the  difi*erencc  between  the  cost  of  the  paper  whicii  had 
Vol.  III.— K 
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been  shipped  at  Leghorn,  and  the  price  of  tiles  at.  that  place. 
Cited,  1  Vez.  Jun.  609. 

Mr  Webster,  for  the  defendants  in  error,  said  that  there 
were  no  questions  of  law  in  the  case  which  presented  any 
difficulty,  and  the  facts  clearly  established  a  claim  by  the 
defendants  on  the  plaintiffs  in  error  for  a  manifest  breach  of 
instructions,  and  upon  these  facts  the  jury  had  given  .their 
verdict.  As  to  the  rule  adopted  by  the  jury  for  the  assess- 
ment of  the  damages,  they  had  exercised  their  sound  discre- 
tion without  any  instructions  from  the  court  which  interfered 
with  this  their  peculiar  province.    ^ 

As  to  the  notice  of  claim^  by  the  defendants  in  error,  of 
the  18th  of  April  1825,  it  was  sufficient.  They  might  have 
rejected  the  articles  altogether,  or  have  received  the  pro- 
ceeds arising  from  their  sale  in  the  regular  course  of  trade, 
and  claimed,  as  they  have  in  this  case,  damages  for  the  loss. 

Notice  of  claim  is  not  necessary.  If  the  party  does  not 
intend  to  refuse  the  article  altogether,  it  is  not  required ; 
and  the  neglect  to  do  so  is  no  bar  to  a  claim  for  damages. 

In  this  case  the  letter  of  the  defendants  is  an  express  disa- 
vowal of  the  acts  of  their  agents.  Cited,  Lorain  va.  Cart- 
wright,  3  Wash.  C.  C.  R.  1 5 1 . 

Mr  Chief  Justice  Mabshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error'  to  a  judgment  rendered  in  the 
court  of  the  United  States,  for  the  first  circuit  and  district 
of  Massachusetts,  in  a  suit  brought  by  Cunningham  &  Co. 
against  3ell,  De  Yough  &  Co.,  on  a  special  contract. 

Cunningham  &  Co^,  merchants  of  Boston,  had  let  their 
vessel,  the  Halcyon,  to  Miessrs  Atkinson  and  Rollins,  of  the 
same  place,  to  carry  a  cargo  of  sugars  from  the  Havana  to 
Leghorn.  The  cargo  was  consigned  to  Messrs  Bell,  De 
Yough  &  Co.,  merchants  of  Leghorn;  and  Cunningham  & 
Co.  addressed  a  letter  to  the  same  house,  instructing  them 
to  invest  the  freight,  which  was  estimated  at  four  thousand 
six  hundred  petsos,  two  thousand  two  hundred  in  marble 
tiles,  and  the  residue  after  paying  disbursements  in  wrapping 
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paper.  Messrs  Bell/  De  Yough  &.  Co.  undertook  to  execute 
these  orders.  Instead  however  of  investing  the  sum  of  two 
thousand  two  hundred  petsos  in  marble  tiles,  they  invested 
the  whole  amount  of  freight  which  came  to  their  hands, 
amounting  to  three  thousand  four  hundred  and  forty-nine 
petsos,  and  seven-^thirds,  instead  of  four  thousand  six  hun- 
dred, in  wrapping  paper,  which  was  received  by  the  captain 
of  the  Halcyon,  shipped  to  the  Havana,  and  sold  on  account 
of  Messrs  Cunningham  &  Co..  One  of  the  partners  of 
Messrs  Bell,  De  Yough  &  Co.  having  visited  Boston  on  busi- 
ness, this  suit  was  instituted  against  the  company.  At  the 
trial,  all  the  correspondence  between  the  parties  was  exhi- 
bited, from  which  it  appeared  that  Cunningham  &  Co.  as 
soon  as  information^was  received  that  their  orders  bad  been 
broken,  addressied  a  letter  to  Messrs  Bell,  De  Yough  &  Co., 
expressing  in  strong  terms  their  disapprobation  of  this,  de- 
parture from  orders,  but  did  not  signify  their  determination 
to  disavow  the  transaction  entirely,  and  consider  the  wrap- 
ping paper  as  sold  on  account  of  the  house  in  Leghorn. 

In  addition  to  the  correspondence,  several  depositions 
were  read  to  the  jury,  which  proved  that  the  ordejrs  respect- 
ing the  marble  tiles  might  have  been  executed  without 'difit- 
culty,  but  that  the  bouse  in  Leghorn,  expecting  to  receive 
more  money  on  account  of  freight  than  actually  came  to 
their  hands,  had  contracted  for  so  mych  wrapping  paper  as 
to  leave  so  inconsiderable  a  sum  for  the  ti,les,  that  they  de- 
termined to  invest  that  small  sum  also  in  wrapping  paper. 

At  the  trial,  the  counsel  for  the  defendants  in  the  court 
below,  prayed  the  court  to  instruct  the  jury  on  several  points 
which  arose  in  the  cause.^  Exceptions  were,  taken  to  the 
rdjectioiK  of  these  prayers,  and  also  to  instructions  which 
were  actually  given  by  the  court,  and  the  caufie  is  now  heard 
on  these  exceptions. 

The  defendants'  counsel  prayed  the  court  to  instruct  the 
jury,  that  the  letter  of  the  9th  of  December  1824,  from  the 
defendants  to  the  plaintiffs,  was  notice  to  them  of  the  ex- 
eroite  of  the  aforesaid  authority  in  contracting  for  five  thou- 
sand reams  of  paper,  to  be  paid  for  out  of  the  freight  money 
of  the  HalcyoB,  and  was  admitted  by  the  plaintiffs  in  their 
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letter  of  the  7th  of  March  1825,  to  be  a  rightfiil  exercise  of 
such  authority;  and  that  the  freight  money  of  the  Halcyon 
was  pledged  for  payment  of  the  said  quantity  of  paper. 

But  the  court  so  refused  to  instruct  the  jury,  because  it  did 
not  appear,  on  the  face  of  the.  said  letter,  at  what  price  the 
said  wrapping  paper  was  purchased, .  so  as  to  put  the  plain- 
tiffs in  possession  of  the  whole  facts,  that  there  had  been  a 
purchase  of  paper  to  an  extent,  and  at  a  price  which  would 
amount  to  a  deviation  from  the  orders  of  the  plaintiffs,  or 
that  defendants  had  deviated  from  such  orders,  without 
which  there  could  arise  no  presumption  of  notice  of  any 
deviation  from  such  orders,  or  of  any  ratification  of  any  such 
deviation  from  such  orders.  But  the  court  did  instruct  the 
jury,  that  if,  from  the  whole  evidence  in  the  case,  the  jury 
were  satisfied  that  the  letter  of  the  9th  of  December,  con- 
nected with  the  letter  of  the  14tb  of  January,  did  suflSi- 
xiently  put  the  plaintifis  in  possession  of  all  the  facts  rela- 
tive to  such  purchase,  and  the  price  thereof,  und  of  such 
deviation,  and  that  the  letter  of  the  7th  of  March,  in  answer 
thereto,  was  written  with  a  full  knowledge  and  notice  of  all 
the  facts,  and  that  the  plaintiffs  did  thereupon  express  their 
approbation  of  all  the  proceedings  and  acts  of  the  defendants 
relative  to  such  purchase,  then,  in  point  of  iawj  it  amounted 
to  a  ratification  thereof,  even  though  there  had  been  a  devia- 
tion from  the  orders  in  this  behalf. 

This  first  exception  is  very  clearly  not  supported  by  the 
fact,  and  was  very  nroperly  overruled  for  the  reasons  assign- 
ed by  the  judge.  The  plaintiffs  in  that  court,  when  the 
letter  of  the  7th  of  March  1825  was  written,  had  no  reason 
to  presume  that  their  orders  had  been  violated,  and  conse- 
quently could  not  be  intended  to  mean  by  that  letter  to 
sanction  such  violation. 

^  The  said  defendants'  counsel  further  prayed  the  court  to 
instruct  the  jury,  that^  if  they  believed,  firom  the  evidence 
submitted  to  them,  that  the  required  quantity  of  tiles  could 
be  had  in  season  for  the  return  cargo  of  the  Halcyon,  with- 
out any  previous  contract  therefor,  and  that  tbe  five  thousand 
reams  of  paper  could  not  bie  had  in  season  for  said  vessel, 
without  a  previous  contract  therefor,  that,  inasmuch  as  the 
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plaintiffs  admit,  in  their  declaration^  that  they  did  not  fur- 
nish the  defendants  with  freight  money  enough  to  purchase 
twenty-two  hundred  petsos  worth  of  tiles,  and  pay  the  dis- 
bursedaents,  and  pay  for  the  said  five'  thousand  reams  of 
wrapping  paper,  but  only  with  three  thousand  four  hundred 
and  forty-nine  petsos,  7.3,  (as  in  their  declaration  is  express- 
ed), and  which  latter  sum  was  only  sufficient  for  the  pay- 
ment of  said  disbursements,  and  for  the  performance  of  the 
defendants!  own  contract  in  paying  for  said  wrapping  paper, 
the  defendants  were  not  holden  to  purchase  any  tiles,  but 
were  holden'to  ship  the  said  five  thousand  reams  of  paper  on 
board  the  Halcyon,  as  the  property  of  the  plaintifis. 

But  the  court  refused  so  to  instruct  the  jury ;  and  the  court 
did  instruct  the  jury,  that  if  the  defendants  undertook  to 
comply  with  the  original  written  orders  of  the  plaintifis, 
and  no  deviation  therefrom  was  authorised  by  the  plaintifiTs, 
the  defendants  were  bound,  if  funds  to  the  amount  came 
into  their  hands,  in  the  first  instance  to  apply  two  thousand 
two  hundred  petsos  of  the  funcis  which  should  come  into 
their  bands  and  be  applied  to  this  purpose,  to  the  purchase 
of  tiles,  and  in  the  next  place,  to  deduct  and  applf  as  much 
as  was  necessary  to  pay  the  disbursements,  and  then  to 
apply  the  residue  to  the  purchase  of  paper :  that  if  it  were 
necessary  or  proper  under  the  circumstances  to  make  apur- 
chase^of  the  paper,  before  the  arrival  of  the  vessel,  the 
defendants  were  authorised  to  act  upon  the  presumption 
that  four  thousand  six  bundreid  petsos  would  come  into  their 
bands,  and  therefore  the  plaintifis  would  have  been  bound 
by  any  purchase  of  paper  made  by  the  defendants,  to  the 
aniount  of  the  balance  remaining  of  the  said  four  thousaiSd 
six  hundred  petsos,  after  deducting  the  two  thousand  two 
hundred  petsos  for  tiles,  and  tfie  probable  amount  of  such 
disbursements.  But  that  it  was  the  duty  of  the  defendants, 
if  they  had  funds,  to.deduct  in  the  first  instance,  from  the 
whole  amount,  two  thousand  two  hundred  petsos  for  tiles; 
and  if  they  did  not,  but  chose  to  purchase  paper  without, 
any  reference  thereto,  it  Was  a  deviation  from  the  plaintifiis* 
orders,  and  unless  ratified  by  the  plaintifis,  the  defendants 
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were  answerable  tberefor :  that  if  the  defendants  bad  pntr 
chased  paper,  before  the  arrival  of  the  vessel,  to  the  amount 
only  of  such  residue  or  balance  as  aforesaid,  and  the  funds 
had  afterwards  fallea  short  of  the  expected  amount  of  four 
thousand  six  hundred  petsos,  the  defendants  were  not  bound 
to  apply  any  more  than  the  sum  remaii^ing  in  their  hands, 
after  deducting  the  amount  of  such  purchase  of  papei*,  and 
such  disbursements,  to  the  purchase  of  tiles :  and  that  after 
the  receipt  of  the  letters  of  the  20t.b  of  September,  and  the 
duplicate  of  the  i5th  of  September,  if  the  defendants  under- 
took to  perform  the  orders  therein  contained,  there  was  an 
implied  obligation  on  them  to  apply  the  seven  hundred  pet- 
sos  menUoned  therein  for  the  plaintiffs' benefit,  to  the  pur- 
poses therein  stated  :  that,  to  illustrate  the  case,  if  the  jury 
weire  satisfied  that  the  whole  funds  which  came  into  the 
hands  of  the  defendants  for  the  plaintiffs  (independent  of 
the  seven  hundred  petsos)  were  three  thousand  four  hun- 
dred and  fifty  petsos,  then,  tlie  said  seven  hundred  petsos 
should  be  added  thereto,  as  funds  in  the  defendants'  hands, 
making  jn  the  whole  four  thousand  one  hundred  and  fifty 
petsos. 

In  the  view  of  the  facts  thua  assumed  by  the  court,  and  to 
illustrate  its  opinion,  the  practical  result  under  such  circum- 
stances would  be  thus :  the  defendants  were  authorised  to 
act  on.  the  presumption  of  funds  to  the  amount  of  four  thou- 
sand six  hundred  petsos.  Deduct  two  thousand  two  hundred 
petsos  for  tiles  and  six  hundred  and  fifty  for  probable  dis^ 
bursements,  the  balance  left  to  be  invested  in  paper  would 
be  one  thousand  seven. hundred  and  fifty.  The  defendants 
would  then  be  authorised,  if  the  circumstances,  of  the  case 
required  it,  to  contract  for^  or  purchase,  to  the  amount  of 
one  thousand  seven  hundred  and  fifty  petsos  in  paper,  before 
the  arrival  of  the  vessel :  and  if  the  funds  should  after- 
warda  fall  short  olT  the  expected  amount  of  four  thous^d 
six  hundred  petsos,  the  sum  of  one  thousand  seven  hundred 
and  fifty  petsos,  and  the  disbursements,  say  six  hundred  and 
fifty  petsos,  were  to  be  first  deducted  out  of  the  funds  re- 
ceived, and  the  balance  only  invested  in  tiles.    That  if  the 
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funds  which  actaally  came  to  the  defendants'  hands  (with- 
out the  seven  hundred  petsos),  and  the  sum  of  seven  hmi- 
dred  petsos  were  also  received,  the  whole  amount  would  be 
four  thousand  one  hundred  and  fifty  petsos,  then  the  de- 
fendants would  be  justified  in  deducting  therefrom,  for.i|l0 
purchase  of  paper,  one  thousand  sevenr  hundred  and  fifty 
petsos,  and  disbursements  six  hundred  and  fifty  petsos; 
leaving  the  sum  of.  one  thousand  seven  hundred  and  fifty 
petsos  to  be  invested  in  tiles:  and  to  this  extent,  if  there 
was  ratification,  the  defendants  wpuld  be  bound  to  invest 
for  the  plaintiffs  in  tiles, 'and  were  guilty  of  a  breach  of 
orders  if  they  did  mot  so  invest,  and  the  plaintiffs  entitled  to 
damages  accordingly.  But  the  court  left  the  whole  facts 
for  the  consideration  of  the  jury,  and  stated  the  preceding 
sums  only  as  illustrations  of  the  principles  of  decisions,  if 
they  were  found  conformable  to  the  facts. 

This  prayer  was  properly  overruled  for  the  reasons  as- 
signed by  the  cc(urt.  The  orders  were  peremptory  to  apply 
two  thousand  two  hundred  petsos  in  the  first  instance  to 
the  purchase  of  tiles.  The  residue  only  of  the  funds  which 
came  to  the  hands  of  Bell,  De  Yough  and  Co.  was  applied  to 
the  purchase  of  wrapping  paper ;  and  the  instruction  that 
Bell,  De  Yough  and  Co.  were  justifiable  in  acting  on  the  pre- 
sumption that  the  whole  sum  mentioned  in  the  letter  of  Cun- 
ningham and  Co.  would  be  received^  and  in  contracting  by 
anticipation  for  wrapping  paper  on  that  presumption,  was  as 
favourable  to  Bell,  De  Yough  and  Co.  as  the  law  and  evidence 
would  warrant.  The  only  questionable"  part  of  the  instruc- 
tion is  that  which  relates  to  the  seven  hundred  petsos,  men- 
tioned in  the  postscript  of  that  copy  of  the  letter  of  the  15th 
of  September  1824  which  went  by  the  Halcyon.  That  post- 
script is  in  these  words :  "  P.  S.  We  have  further  engaged 
whatever  may  be  necessary  to  fill  the  brig  on  half  profits, 
on  account  of  which  seven  hundred  petsos  are  to  be  paid  in 
Leghorn.  After  purchasing  the  tiles  and  paying  the  dis- 
bursements, you  will  invest  the  balance  in  paper  as  before 
mentioned.  In  previous  orders  the  reams  have  been  defi- 
cient in  the  proper  number  of  sheets.    We  will  thank  .you 
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fo  pay  particular  attention  to  this,  as  well  as  having  |bl11  the 
sheets  entire*" 

The  court  instructed  the  jury  that  if  the  defendants  under- 
took to  perform  the  orders,  there  was  an  implied  obligation 
on  them  to  apply  the  sevea  hundred  petsos  mentioned  therein 
to  the  purposes  therein  mentioned. 

No  doubt  can  bo  entertailaed.of  the  existence  of  this  im- 
plied obligation  if  the  seven  hundred  petsos  were  in  fact  re- 
ceived. This  fact  however  could  not  be  decided  by  the 
court,  and  was  proper  for  the  consideration  of  the  jury.  If 
the  court  took  it  from  them,  the  instruction  would  be  errone- 
ous. Some  loubt  was  at  first  entertained  on  this  part  of  the 
case;  but' on  amore  attentive  consideration  of  the  charge 
that  doubt  is  removed.  The  declaration  that  there  was  an 
implied  obligation  to  apply  the  seven  hundred  petsos  as  di- 
rected in  the  letter  and  postscript,  is  not  made  in  answer  to 
any  prayer  for  an  instruction  respecting  the  reception  of  this 
money,  but  respecting  its  application.  The  answer  there^ 
fore 'which  relates  solely  to  the  application  ought  not  to  be 
construed  as  deciding  that  it  was  received.  The  judge  af- 
terwards, by  way  of  illustration,  shows  the  sum  which  might 
have  been  invested  in  wrapping  paper  consistently  with  the 
orders  given  by  Cunningham  and  Co.  on  the  hypothesis  that 
the  freight  money  would  amount  to  four  thousand  six  hun- 
dred petsos,  and  also  on  the  hypothesis  that  the  additional 
seven. hundred  petsos  were  received ;  and  adds :  '^  But  the 
court  left  the  whole  facts  for  the  consideration  of  the  jury, 
and  stated*  the  preceding  sums  only  as  illustrations  of  the 
principles  of  decisions,  if  they  were  found  conformable  to 
the  facts."  We  think  then  that  the  iquestion,  whether  the 
seven  hundred  petsos  were  act^ially  received  by  Bell,  De 
Yough  and  Co.  was  submitted  to  the  jury  on  the  evidence, 
and  that  there  is  no  error  iii  this  instruction. 

The  defendants'  counsel  did  further  pray  the  court  to  in- 
struct the  jury  that  inasmuch  as  the  plaintiffs  admit,  in  their 
declaration,  that  the  freight jnoney  received  by  the  defendants 
was  three  thousand  four  hundred  and  forty-nine  petsoB.T.S,- 
and  it  appearing  that  the  whole  of  that  sum  had  been  ab- 
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sorbed  in  the  purchase  of  five  thoasapd  reams  of  wrapping 
paper,  disbursements,  and  reasonable  and  customary  charges ; 
and  that  as  the  said  plaintiffii  did  accept  and  sell  the  said 
five  thousand  reams  of  paper  on  their  own  account  at  the 
Havana ;  that  such  receipt  and  sale  of  the  paper  on  their  ac- 
count, is,  in  law,  a  ratification  of  the  acts  of  the  defendants 
at  Leghorn,  in  the  application  of  the  whole  of  said  freight 
money. 

But  the  court  refused  so  to  direct  the  jury,  because  the 
instruction  prayed  for  assumed  the  decision  of  matters  of 
facts,  and  because  the  plaintifis  did  not  admit  thtit  the  sul. 
of  three  thousand  four  hundred  and  forty  nine  petsos  7.3  was 
the  whole  sum  or  funds  received  as  freight  money  by  the 
defendants,  but  contended  that  the  additional  sum  of  seven 
hundred  petsos  was  so  received,  and  ought  to  be  added 
thereto ;  and  becarise,  whetlTer  the  receipt  and  sale  of  the 
paper  at  Havana  was  a  ratification  of  the  acts  of  the  defen- 
dants at  Leghorn  or  not,  was  matter  of  fact  for  the  consH 
ieration  of  the  jury,  under  all  the  circumstances  of  the  ciisef 
and  not  matter  of  laiw  to  be  decided  by  the  court  in  the  man- 
ner prayed  for. 

We  think  this  instruction  was  pfopefly  refuJBed  by'  the 
court  for  the  reasons  assigned  by  the  Judge.  If  may  be  added 
in  support  of  the  statement'made  by  the  court,  that  though 
the  first  and  second  new  count  in. the  declaration  claim  only 
the  sum  mentioned  by  counsel  in  their  prayer,  the  third 
claims  a  larger  sum,  and  consequently  left  the  plaintiffs  in 
the  court  below  at  liberty  to  ask  from  the  jury  such  sum 
within  the  amount  demanded  by  the  third  count  as  the 
evidence  would  in  their  opinion  prove  to  have  come  to  the 
hands  of  the  defendants.  The  question  whether  the  receipt 
and  Sale  of  the  sugars  at  the  Havana  amounted  to  a  ratifi- 
cation of .  the  acts  of  Bell,  De  Yough  and  Co.  at  Leghorn, 
certainly  depended  on  the  circumstances  attending  that 
transaction.  If  Cunningham  and  Co«,  with  full  knowledge 
of  all  the  facts,  acted  as  owners  of  the  wrapping  paper  with- 
out signifying  any  intention  of  disavowing  the  acts  of  their 
agents,  an  inference  in  favour  of  ratification  might  be  fairly 
VoL.m.— L 
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drawn  by  the  jary.  If  the  cargo  from  Leghorn  was  received 
and  flold  in  the  Havana  under  directions  given  at  a  time 
when  Cunningham  and  Co.  felt  a  just  confidence  that  their 
orders  would  be  faithfully  executed  by  Bellj  De  Yough  and 
Co.  such  an  inference  would  be  in  a  high  degree  unreason- 
able. This  subject  was  therefore  very  properly  left  to  the 
jury. 

And  the  defendants^  counsel  furthermore  prayed  the 
court  to  instruct  the  jury,  as  the  plaintiffs' ^r«^  new  county 
filed  at  this  term,  by  leave  of  court,  that,  inasmuch  as  the 
plaintiffs  have  set  forth  the  letter  of  the  plaintiffs  to  the  de- 
fendants of  the  1,5th  of  September  1824,  as  containing  the 
special  contract  between  the  plaintiffs  and  defendants; 
and  as  the  postscript  to  that  letter  contains  a  material  part 
of  the  contract ;  and  as  the  said  postscript  is  not  set  forth  in 
said  count  as  part  of  said  letter,  but  as  wholly  omitted ;  that 
the  evidence  offered  by  thexplaintiffsj  in  this  behalf,  does  not 
support  and  prove  the  contract  as  in  that  count  is  alleged. 

But  the  court  refused  so  to  instruct  the  jury,  being  of 
opinion  that  the  said  postscript  did  not  necessarily  as  a  mat- 
ter of  law  establish  any  variance  between  the  first  new  count 
and  the  evidence  in  the  case ;  and  the  court  left  it  to  the  jury 
to  consider  upon  the  whole  evidence  in  the  case,  whether 
that  count  was  established  in  proof,  and  if  in  their  opinion 
there  was  a  variance^  then  to  find  their  verdict  for  the  defen- 
dants on  that  count. 

On  the  15th  of  September  1824,  Cunningham  and  Co.  ad- 
dressed a  letter  to  Bell,  De  Yough  and  Co.  containing  the 
orders  which  liave  given  rise  to  this  controversy.  This  letter 
,was  sent  by  the  Halcyon,  and  contained,  the  postscript  men- 
tioned in  this  prayer  for  instructions  to  the  jury.  It  was 
received  on  the  20th  of  January  1825. 

As  the  Halcyon  was  to  make  a  circuitous  voyage  by  the 
Havana,  and  Cunningham  and  Co.  were  desirous  of  commu- 
nicating the  contents  of  their  letter  by  that  vessel  previous 
to  her  arrival,  a  duplicate  was  sent  by  the  Envoy,  which  sailed 
a  few  dayer  afterwards  direct  for  Leghorn. 

In  this  letter  the  jpostterTpt  was  omitted.    It  was  received 
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on  the  30th  of  November  1824,  and  was  answered  soon  after- 
wards with  an  assurance  that  the  orders  respecting  the  tiles 
and  wrapping  paper  would  be  executed. 

The  first  neW  count  in  the  declaration,  is  on  the  special 
contract,  and  sets  out  at  large  the  letter  sent  by  the  Envoy, 
which  was  fir^t  received,  and  to  which  the  answer  applied^  in 
which  Bell,  De  Yough  and  Co.  undertook  to  execute  the 
orders  that  were  contained  in  that  letter.  It  is  undoubtedly 
true  that  a  declaration  which  proposes  to  state  a  special  con- 
tract in  its  words,  must  set  it  out  truly ;  but  this  contract 
was  completed  by  the  answer  to  the  letter  first  received,  and 
the  obligation  to  apply  the  funds  when  received  was  then 
created.  The  plaintiffs  below  might  certainly  couiit  upon 
this  letter  as  their  contract.  Other  counts  iq  the  declaration 
are  general,  and  both  letters  may  be  given  ioi  evidence  oq 
them.  The  defendants  might  have  objected  to  the  reading 
of  the  letter  by  the  Halcyon  on  the  first  new  count;  but  the 
whole  testimony  was  laid  before  the  jury  without  exception, 
and  the  counsel  prayed  the  court  to  instruct  the  jury  that 
as  the  postscript  was  omitted  in  the  letter  stated  in  the  iirst 
count,  the  evidence  did  not  support  the  contract  as  in  that 
count  alleged. 

This  prayer  might  perhaps  have  been  correodv  made,  had 
no  other  letter  been  given  in  evidence  than  that  received  by 
the  Halcyon.  But  as  the  very  letter  on  which  the  count  is 
framed,  and  which  was  the  foundation  of  the  contract  was 
given  in  evidence,  the  court  could  not  have  said  with  pro- 
priety that  this  count  wiwi  not  sustained.  It  was  left  to  the 
jury  to  say  whether  there  was  a  variance  between  the  evi- 
dence and  this  count,  and  if  in  their  opinion  mich  vmiance 
did  exist,  they  were  at  liberty  to  find  for  the  defendants  on 
that  count.  If  theje  was  any  error  in  this  instruction,  it  wa« 
not  to  the  prejudice  of  the  plaintiffs  in  error. 

The  fifth,  sixth  and  seventh  exceptions  appear  to  have 
been  abandoned  by  the  counsel  in  argument,  and  were  cer- 
tainly very  properly  abandoned.  These  several  prayers  are 
founded  on  the  assumption  of  contested  facts,  which  were 
submitted  and  ought  to  have  been  submitted  to  the  jury." 
The  eighth  and  last  prayer  is  in  these  words :  "  The  de- 
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fendants*  counsel  prayed  the  court  to  instruct  the  jury,  diiat 
{f  they  ehould  fins)  tNat  any  contract  or  promise  was  made  by 
the  defendants  as  to  the  purchase  and  sifipment  of  twenty- 
two  hundred  petsos  worth  of  tiles,  and  not  performed,  (but 
broken),  that  the  measure  of  damages  was  the  value  of  the 
said  sum  of  twentyrtwo  hundred  petsos  at  Leghorn  and  not 
at  Havana:  and  that  as  the  plaintiffs  have  taken  and  ac- 
cepted another  article  of  merchandise  at  Leghorn,  viz.  iBve 
thousand  reams  of  wrapping  paper,  of  greater  value  than 
two  thousand  two  hundred  petsos,  and  which  vras  purchased 
with  the  same  moneys,  which  "plaintiffs  aiMsr  should  have  been 
invested  in  marble  tiles  as  afoi'esaid,  the  plahitiffs  are  tkot 
entitled  to  recover  any  damag^es  in  this  action. 

But  the  court  refused  so  to  instruct  the  jury,  because  the 
instruction  prayed  for  called  upon  the  court  to  decide  on 
matters  of  fact  in  controversy  before  the  jury.  And  the  court 
did  instruct  the  jury^  that  if  upon  the  whole  evidence  they 
were  satisfied  that  the  orders  of  the  plaihtifis  had  been 
broken  by  the  defendants  in  not  purchasing  the  tiles  in  the 
manner  stated  in  th<9  declaration,  and  thut  there  had  been 
no  subsequent  ratification  by  the  plaintiffs  of  the  acts  and 
proceedings  of  the  defendants ;  then  that  the  plaintiffs  were 
entftled  to  recover  their  damages  for  the  breach  thereof; 
that  what  the  proper  damages  were,  must  be  decided  hy 
them  upon  the  whole  circumstances  of  the  case ;  that  in  their 
assessment  of  damages  they  were  not  bound  to  confine  them- 
selves to  the  state  of  things  at  Leghorn,  and  they  were  not 
precluded  from  taking  into  consideration  tiie  voyage  to  the 
Havana,  and  the  fact  of  the  arrival  of  the  vestel  there,  the 
state  of  the  markets,  and  the  profits  which  might  have 
been  made  by  the  plaintiffs,  if  their  orders  as  to  the  tiles  had 
been  complied  with  ;  that  the  court  would  not  lay  down  any 
rule  for  their  government,  except  that  tfrey  were  at  liberty 
to  conapensate  the  plaintiffs  for  their  actual  losses  sustained, 
as  a  consequence  from  the  default  of  the  defendants,  but 
they  were  not  at  liberty  to  give  vindictive  damages.. 

This  prayer  consists  of  two  parts.  1st.  The  measure  of 
damages  if  the  jury  should  be  of  opinion  that  the  contract 
was  broken.    2.  The  ratification/^i,  the  acts  of  Bell,  De 
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Yougb,  and  Co,  by  accepting  at  Havana  another  article  in 
lieu  of  the  tiles. 

1.  The  measnre  of  damages.  The  plaintiffs  in  error  con- 
tend, that  the  Value  of  the  money  at  Leghorn,  which  ought 
to  have  been  invested  in  tiles,  «uid  not  its  value  at  the  Ha- 
vana, ought  to  be. the  standard  by  which  damages  should  be 
measured.  That  is,  if  his  views  are  well  understood,  that  the 
value  of  two  thousand  two  hundred  petsos  at  LegI?orn,  with 
interest  thereon,  and  not  the  value  of  the  tiles  in  which,  they 
ought  to  have  been  invested  at  the  Havana,  ought  to.be 
given  by  the  jury. 

This  instruction  ought  not  to  have  been  given  unless  it  be 
true,  thai  special  damages  for  the  breach  of  a  contract  can 
be  awarded  under  no  circumstances  whatever;  that  an  ac- 
tion for  the  breach  of  contract  was  equivalent,  and  only  equi- 
valent, to  an  action  for  money  had  and  received  for  the 
plaintifb'  use.  That  the  breach  of  contract  consisted  in  the 
non-payment  of' two  thousand  two  hundred  petsos;  not  in 
the  failure  to  invest  that  sum  in  tiles.  In  fact,  that  under 
alt  circumstances,  if  no  money  came  to  the  hands  of  the  de- 
fendants, the  damages  in  such  an  action  must  be  nominal. 
This  can  never  be  admitted. 

The  faithfol  execution  of  orders  which  an  agent  or  cor- 
respondent has  contracted  to  execute,  is  of  vital  importance 
in  commercial  transactions,  and  may  ofte&  affect  the  injured 
party  far  beyond  the  actual  sum  misapplied^  A  failure  in 
this  respect  may  entirely  break  up  a  voyage,  and  defeat  the 
whole  enterprise.  We  dp  not  mean  that  speculative  damages, 
dependent  on  possible  successive  schemes,  ought  ever  to  be 
given;  but  positive  and  direct  loss,  resuUing  plainly  and  im- 
mediately from  the  breach  of  orders,  may  be  taken  into  the 
estimate.  Thus  in  this  case — an  estimate  of  possible  profit 
to  be  derived  from  investments  at  the  Havana,  of  the  money 
arising  from  the  sale  of  the  tiles,  takii^  into  view  a. distinct 
operation,  would  have  been  to  tran^end  the  proper  limits 
which  a  jury  ought  to  respect;  but  the  actual  value  of  the 
tiles  themselves,  at  the  Havana,  affords  a  reasonable  stand- 
ard for  the  estimate  of  damages.  The  instructions  of  the 
judge  seem  to  contemplate,  this  course,  and  his  restraining 
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power  wotiid  have  corrected,  by  granUDg  a  Dew  trials  any 
great  excess  in  this  particular.  The  rule  that  the  jury  was 
to  compensate  the  plaintiffs  for  ddual  loss^  and  not  to  give 
vindictive  damages,  is  thought  by.  this  court  to  have  been 
correct.  The  declaration  expi>?ssly  claihis  the  loss  of  the 
profits  which'would  have  accrued  from  the  sale  of  the  tiles. 

Th&it  part  of  thisj^rayer  which  relates  to  the  ratification  of 
the  acts  of  Bell,  Be  Yough,  and  Co.  by  the  receipt  of  the 
wrapping  paper  at  the  Havana,  has  been  fully  noticed  in  the 
observatio|i0  on  the  third  exception. 

This  court  is  of  opinion  that  there  is  no  error  in  several 
instructions  given  by  the  circuit  court  to  the  jury,  and  that 
the  judgment  ought  to  be  affirmed  with  costs  and  six  per 
cent  damages. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States'  tbt  the 
district  of  Massachusetts,  and  was  argued  by  counsel;  on* 
consideration  whereof,  it  is  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  per  annum. 
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An  action  wis  brought  by  the  Union  Banlc  p(  Georgetown  against  George  B. 
liqpruder  at  indoraer  of  a  promlsaoiy  note  drawn  by  George  fiiagruder.  The 
maker  of  the  note  died  before  it  became  payable,  and  lettera  of  admioistiation 
to  his  estate  were  talcen  out  by  the  indorser.  No  notice  of  the  non-payment 
of  the  note  wai  given  t<rthe  indorser,  or  any  demand  of  payment  made  until 
the  institution  of  this  suit.  Held,  that  the  indorser  was  discharged,  and  hie 
having  become  the  administrator  of  the  drawer  does  not  relieve  the  holder 
from  the  obligation  to  demand  payment  of  the  note,  and  to  give  notice  therebf 
to  the  indorser. 

The  general  rule,  that  payment  must  be  demanded  from  the  maker  of  a  note,  and 
notice  of  non-payment  forwarded  to  the  indorser  within  due  time,  in  order  to 
render  him  liable,  is  so  firroiy  settled  that  no  authority  need  be  cited  to  support 
it.  Due  diligence  to  obtain  payment  from  the  maker,  is  a  condition  precedent, 
on  which  the  liability  of  the  indorser  depends.   [90] 

IN  the  circoit  court  of  the  district  of  Cbhmibiay  /or  tho 
count  J  of  WnsbiDgtoD,  the  defendants  in  error  instituted, a 
suit  against  George  B.  Magruder,  the  plaintiff  in  ^rrdr,  upon 
a  prenissorv  npte  drawn  by  George  Magruder  in  favour  of 
and  indorsed  by  the  plaintiff  in  error,  dated  Washington, 
November  8th,  1817;  for  six  hundred  and  forty-three  dollars 
twenty-one  cents,  payable  seven,  years  after  date.  After  the 
making  of  the  note,  the  drawer,  George  Magruder,  died,  and 
on  the  18th  of  November  1832,  administration  of  his  effects 
was  granted  to  George  B.  Magruder,  the  plaintiff  in  error. 
The  note  having  been  due  on  the  lith  of  November  1824, 
was  not  paid. 

Upon  the  trial  of  the  cause,  the  plaintiff,  tn  support  of  the 
issue  joined,  offered  in  evidence  to  the  jury  the  promissory 
note,  issued  the  18th  of  November  1823,  the  hand  writing 
of  the  maker,  and  the  indorsement  by 4he-defendant  hnyipg 
been  admitted;  and  further  proved  that  the  defendant  bad» 
previous  tp  the  note  falling  due,  taken  out  letters  of  admi- 
nistration in  the  county  of  Montgomery,  in  the  statie  of  Mary- 
land, upon  the  personaK estate  of  George  Magruder,  the. 
maker  of  the  said  note,  on  the  18th  of  November  1823;  the . 
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said  George  Magruder  hafing  previously  departed  this  life. 
It  was  admitted  that  the  note  in  question  had  never  been  pro- 
tested, nor  had  any  notice  been  given'  to  this  defendant  that 
the  note  was  not  paid.  Upon  these  circumstances,  the  coun- 
sel for  the  defendant  moved  the  court  to  instruct  the  jury, 
that  before  the.  plaintiff  can  recover  in  this  action,  it  is  essen- 
tial for  hin^  to  prove  demand  and  notice  to  the  indorser,  of 
the  non-paynient ;  which  not  being  done,  the  verdict  should 
be  for  the  defendant.  But  the  court  refused  to  give  the  in- 
struction prayed  for  as  i^foresaid,  and  charged  the  jury,  that 
no  demand  of  notice  of  non-payment  wap  necessary.  To  this 
refusal  and  instruction  the  counsel  for  the  defendant  except- 
ed, and  the  coc^rt  sealed  a  bill  of  exceptions,  and  this  writ 
of  error  was  prosecuted. 

The  case  was  argued  by  Mr  Coxe  for  the  plaintiff  in  error, 
and  by  Mr  Dynlop  and  Mr  Key  for  the  defendant. 

Mr  Coxe  contended,  that  the  fact  that  the  indorser  of  the 
note  had  become  the  administrator  of  the  drawer,  did  not 
release  the  holders  of  the  note  from  any  of  the  duties  and 
legal  obligations  they  were  under,  to  give  notice  to  the 
indorser  of  the  non-payment  of  the  note,  and  that  payment 
was  expected  from  him.  The  letters  of  administration  were 
granted  out  of  the  district  of  Columbia;  but  if  they  had 
been  issued  within  the  district,  the  law  would  have  been  the 
vame. 

As  a  general  rule,  notice  was  necessary,  aqd  notice  nuist 
come  from  the  holder  of  the  note,  to  apprise  the  party  that 
he  is  looked  to  for  payment.    Chitty,  292. 

The  mere  fact  that  the  indorser  had  been  the  representa- 
tive of  the  drawer,  did  not  imply  a  knowledge  of  the  non- 
payment of  the  note;  and  if  it  did,  notice  of  its  non-pay- 
ment was  not  thereby  dispensed  with.  Chitty,  293.  I  T. 
Rep.  167.  2  Con.  Rep.  654.  The  legal  obligations  of  an 
indorser  become  complete  on  notice,  and  are  not  such  until 
notice. 

The  obligation  to  ^ive  notice  has  been  declared  to  exist 
in  a  case  in  which,  if  it  ever  could  be  excused,  it  would  have 
been  waived  under  its  circumstances.    Where  one  person 
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was  a  member  of  two  partnerships,  one  of  which  signed,  and 
the  other  of  which  indorsed,  it  was  h.  Id,  that  presentment 
for  payment  was  necessary  to  charge   be  indoiser.    Bayley 
on  Bills,  159. 

Mr  Danlop  and  Mr  Key,  for  the  defendant,  admitted  the 
general  rule  to  be  as  stated  by  the  connsel  for  the  piaintiff 
in  error;  bat  ezceptiobs  had  been  allowed  to  the  rule,  and 
on  the  same  principles,  the  present  was  entitled  to  exemp- 
tion from  its  stricter  application. 

In  the  Bank  of  Columbia  va.  French,  4  Cranch,  161,  wtiea 
this  note  was  drawn  for  the  use  of  the  indorser,  notice  was 
not  required.  His  knowledge  that  the  obligation  to  pay  was 
npon  him,  made  the  notice  unnecessary* 

The  plaintiff  in  error,  as  administrator  of  the  drawer,  be* 
came  the  payer  of  the  note,  and  as  such  was  bound  to  do  so 
without  demand ;  no  demand  on  him  being  required,  it  was 
useless  to  give  him  notice  that  he  had  not  done  what  he 
well  knew  he  had  omitted. 

The  purpose  of  the  rule  as  to  notice  did  not  exist  here : 
if  notice  was  required  to  enable  the  indorser  to  secure  him- 
self by  calling  on  the  drawer,  this  could  not  be  done ;  and  as 
he  had  the  estate  of  the  drawer  in  his  hands  for  his  indem- 
nity, no  demand  of  the  indorser  was  necessary.  Bank  of  the 
United  States  va.  Corneal,  2  Pe.ters,  552. 

The  law  never  requires  that  to  be  done  whi(?h  is  useless; 
and  therefore  the  defendant,  in  error,  who  could  not  by  the 
notice  or  by  its  omission  have  affected  the  rights  of  the  in- 
dorser, or  his  means  of  protecting  himself  from  loss,  was 
not  required  to  give  it, 

Mr  Chief  Justice  Maashall  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  the  Union  bank  of  Georgetown 
against  George  B.  Magruder,  as  indorser  of  a  promissory 
note  made  by  George  Magruder.  The  maker  of  the  note  died 
befiore  it  became  payable;  and  letters  of  administration  on 
hit  estate  were  taken  out  by  the  indorser.  When  the  note 
became  payable,  suit  was  conmienced  against  the  indorser, 
VouIIl.— M 
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without  any  demand  of  payment  other  than  the  suit  itself,  with- 
out any  protest  for  non-payment,  and  without  any  notice  that 
the  note  was  not  paid,  and  that  the  holder  looked  to  him  as 
indorser  for  paybfient.  Upon  these  circumstances  the  coun- 
sel for  the  defendant  moved  the  court  to  instruct  the  jury, 
that  before  the  plaintiff  can  recover  in  this  action,  it  is  essen- 
tial for  hint  to  prove  demand,  and  notice  to  the  indorser  of 
the  non-payment;  which  not  being  done,  the  verdict  should 
be  for  the  defendant.  But  the  court  refused  to  give  this  in- 
struction, and  charged  the  jury,  that  no  demand  or  notice  of 
non-payment  was  necessary.  To  this  opinion  the  counsel 
for  the  defendant  in  the  circuit  court  excepted,  and* has 
brought  the  cause  to  this  court  by  writ  of  error. 

The  general  rule  that  payment  must  be  demanded  from 
the  maker  of  a  note,  and  notice  of  its  non-payment  forwarded 
to  the  indorser  within  due  time,  in  order  to  render  him  lia- 
ble, is  so  firmly  settled  that  no  authority  need  be  cited  in 
support  of  it.  The  defendant  in  error  does  not  controvert 
this  rule,  but  insists  that  this  case  does  not  come  within  it; 
because  demand  of  payment  and  notice  of  non-payment  are 
totally  useless,  since  the  inddrserhas  become  the  personal 
representative  of  the  maker.  He  has  not  however  cited  any 
case  in  support  of  this  opinion,  nor  has  he  shown  that  the 
principle  has  been  ever  laid  down  in  any  treatise  on  pro- 
missory notes  and  bills.  The  court  ought  to  be  well  satis- 
fied of  the  correctness  of  the  principle,  before  it  sanctions 
so  essential  a  departure  from  established  commercial  usage. 

This  suit  is  not  brought  against  George  B.  Magruder  as 
administrator  of  George  Magruder,  the  maker  of  the  note, 
but  against  him  as  indorser.  These  two  characters  are  as 
entirely  distinct  as  if  the  persons  had  been  different.  A  reco- 
very against  George  B.  Magruder,  as  indorser,  will  not  affect 
the  assets  in  his  hands  as  administrator.  It  is  not  a  judgment 
against  the  maker,  but  against  the  indorser  of  the  note.  The 
fact  that  the  indorser  is  the  representative  of  the  maker  does 
not  oppose  any  obstacle  to  proceeding  in  the  regular  course. 
The  regular  demand  of  payment  may  be  made,  and  the  note 
protested  for  non-payment,  of  which  notice  may  be  given  to 
him  as  indorser  with  as  much  facility  as  if  the  indorser  had 
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not  been  the  admil^istrator.  It  is  not  alleged  that  any  diffi- 
culty existed  in  proceeding  regularly ; — the  allegation  is,  that 
it  was  totally  useless. 

The  note  became  payable  on  the  8th  day  of  November 
1824.  The  writ  was  taken  out  against  the  indorser  on  the 
26th  day  of  April  1825.  If  this  unusual  mode  of  proceeding 
can  be  sustained,  it  must  be  on  the  principle  that,  as  the  in- 
dorser must  have  known  that  he  had  not  paid  the  note,  as 
the  representative  of  the  maker,  notice  to  him.  was  useless. 
Could  this  be  admitted  :  does  it  dispense  with  the.  necessity 
of  demanding  payment?  It  is  possible  that  assets  whieh 
might  have  been  applied  in  satisfaction  of  this  debt,  had  pay- 
ment been  demanded,  may  have  received  a  different  direc- 
tion. It  is  possible  that  the  note  may  have  been  paid  by 
the  maker  before  it  fell  due.  Be  this  as  it  may,  no  principle 
is  better  settled  in  commercial  transactions>  than  that  the  un- 
dertaking of  the  indorser  is  conditional.  If  due  diligenoe 
be  used  to  obtain  payment  from  the  maker,  without  success, 
and  notice  of  non-payment  be  given  to  him  in  time,,  his  un- 
dertaking becomes  absolute ;  not  otherwise.  Due  diligence 
to  obtain  payment  from  the  maker,  is  a  conditio^  precedent, 
on  which  the  liability  of  the  indorser  depends^  Aano  attempt 
to  obtain  payment  from  the  maker  was  made  in  this  case, 
and  no  notice  of  non-payment  was  given  to  the  indorser,  we 
think  the  circuit  court  ought  to  have  given  the  instruction 
prayed  for  by  the  defendant  in  that  court. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  award  a  venire/acias  de  novo. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  th^  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel;  on  consideration  where- 
of, it  is  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  and  that  the  said  cause  be  and  the  ^amp  is' 
hereby  remanded  to  the  said  circuit'court,  withdirectiond  to 
award  a  venire  facias  de  novo  in  said  cause. 


93  SUPREME  COURT- 


RoBMtT  Cmnow^H,  Jamxb  Tract  Aia>  Thoxas  Wilkovth, 
Plaii«tiffb  in  Ebxok.m.  Txs  Ls88fix  OF  Bevjamxs  Haskxll 

AND  0THXB8,  PSFCNDANTS, 

Hie  defendant  in  the  eonrt  below  haying  withdrawn  his  eauie  fram  the  jury  by  a 
demttrrer  to  evidence,  or  having  lubmitted  to  a  verdict  for  the  plaintiff,  subject 
to  the  deffioirer*  cannot  hope  for  a  judgment  ih  his  favour,  if  by  any  fair  eon* 
struction  of  the  evidence  the  verdict  can  be  sustained.    [96] 

It  is  an  obvious  principle  that  a  grant  must  describe  the  land  to  be  conveyed, 
and  that  the  subject  granted  must  be  identified  by  the  description  given  of  it 
in  the  iustroment  itself.  The  description  of  the  land  consists  of  the  courses 
and  distances  run  by  the  surveyor,  and  of  the  marlced  trees  at  the  lines  and 
comers,  or  other  natural  otjects  which  ascertain  the  very  land  which  was  ac- 
tually surveyed.    [96] 

If  a  grant  be  made  which  describes  the  land  granted  by  course  and  distance  only, 
or  by  natural  objects  not  distinguishsble  from  others  of  the  Same  kind,  course 
»and  distance  though  not  safe  guides  are  the  only  guides  given,  and  must  be 
used.    [96] 

The  line  which  forms  the  western  boundary  of  the  land  intended  to  be  granted 
was  never  run  or  maricec .  In  his  office  the  surveyor  assumed  a  course  and 
distance,  and  terminates  the  line  at  two  snail  chesnut  oaks.'  But  where  are 
we  to  look  for  those  two  small  chesnut  oaks  in  a  wilderness  in  which  one  man 
takes  up  fifty  thousand  acres  and  another  one  hundred  thousand  ?  or  how.i^re 
we  to  distinguish  them  ^from  other  chesnut  oaks.  The  guide,  and  the  only 
guide  given  us  by  the  surveyor  or  by  the  grant,  is  the  course  and  distance. 
[96] 

It  is  admitted  that  the  course  and  distance  called  for  in*%  grant  may  be  controll- 
ed and  corrected  by  other  objects  of  description  which  show  that  the  survey 
actually  covered  other  ground  than  the  lines  of  the  grant  would  comprehend. 
[96] 

WRIT  of  error  to  the  district  court  of  the  western  district 
of  Virginia. 

This  case  was  argued  by  Mr  Doddridge,  for  the  plaintiff 
in  error,  no  counsel  appearing  for  the  defendant.  He  con** 
tended : 

1.  That  Wilson  does  not  prove  the  making  of  any  actual 
survey  of  the  three  l&st  lines,  and  all  that  he  does  prove  is 
that  he  protracted  them. 

2.  That  in  protracting  thp  line  D.  E.  he  guessed  9t  a  course 
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and  distance  whicir  he  supposed  would  reach  Young's  cor- 
ner;  which  be  missed  about  five  miles. 

3.  That  he  only  proves  it  to  have  been  his  intention  to  go 
to  Young's  corner •  He  did  not  in  this  certificate  of  survey 
call  for  a  corner  to  Young,  butl}iny  for  two  chesnut  oaks 
in  a  country  where  there  is  scarcely  any  other  timber. 

4.  That  course  and  distance,  as  called  for,  may  be  corrected 
by  other  matters  of  description  in  the  certificate  and  grant, 
by  any  natural  call  or  description  which  may  identify  a  cor- 
ner, or  render  it  certain;  as  <Uwo  chesnut  oaks,  corner  to 
Robert  Young's  survey  of  one  hundred  thousand  acres,  &c 
the  first,  second,  or  third  corner,  &c."  Such  correction  of 
course  and  distance  cannot  be  made  by  a  secret,  undisclosed 
intention  that  the  two  chesnuts  he  called  for  should  be  those 
*at  one  of  Young's  corners. 

5.  The  course  and  distances  called  for  in  the  grant  will 
locate  the  grant  on  the  waters  and  water  courses,  precisely 
as  stated  in  the  grant.  ,  This  appears  by  the  surveyor's  dia- 
gram, which  with  the  grant  is  record  evidence  of  this  fact. 
Let  the  courses  and  distaoj^es  called  for  be  varied  according 
to  Wilson's  secret  intention,  the  case  will  be  very  difierent; 

The  grant  calls  to  be  on  part  of  Glover  run,  on  Cheat 
river,  and  to  include  the  waters  of  Pheasant  run.  These 
descriptions  suit  either  mode  of  locating  the  grant  :_but  the 
grant  calls  to  be  on  the  waters  of  Tygart  valley^  skid  to  in- 
clude part  of  the  waters  of  Hornback's.  run  and.  the  cherry 
tree  fork  of  Leading  creek.  Whereas,  as  he  would  locate 
bis  grant,  it  will  include  not  only  part  of  the  waters  of  Horn- 
back's  run  and  the  Cherry  Tree  fork  of  Leading  creek,  but  aU 
these  two  streams  and  their  waters,  and  even  all  Leading 
creek  itself,  of  which  they  are  small  branches;  and  his  sur- 
vey will  be,  not  on  th€  waters  of  Tygart  valley  river,  but  od 
the  river  itself,  crossing  it  four  times. 

Mr  Chief  Justico  Marshall  delivered  the  opinion  of.  the 
court^ 

The  judgment  in  this  cause  was  rendered  by  the  court  .of 
the  United  States,  for  the  western  distff  at  of  Virginia,  in  an 
ejectment  brougjht  by  the  defendantsTin  error,  to  recover 
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fifty  thousand  acres  of  land,  a  part  ol  which  was  in  the 
occnpation  of  the  defendants  in  the  court  below.  The  de- 
fendants in  that  court  disclaimed  as  to  the  part  of  the  land 
for  which  judgment  was  entered  against  the  casual  ejector, 
and  went  to  trial  as  to  the  residue.  The  original  plaintiff^ 
having  the  eldest  title,  the  case  depended  entirely  on  the 
question  whether  their  grant  covered  the  land  in  dispute. 
If  it  be  surveyed  according  to  the  courses  and  distances 
called  for,  it  will  entirely  exclude  that  land.  The  plaintiffs, 
however,  claim  to  survey  it  in  such  manner  as  to  compre- 
hend the  tenements  in  possession  of  the  defendants. 

A  survey  was  made,  and  the  diagram  of  the  surveyor,  with 
his  report,  exhibits  the  respective  claims  of  the  parties.  The 
diagram  A.  B.  C.  D.  E.  F.  A.  represents  the  land  .claimed 
by  the  plaintiffs.  A.  B.  C.  D.  G.  H.  A.  represents  the  land,, 
which,  as  the  defendants  contend,  the  grant  to  the  plaintiffs 
ought  to  cover.  A.  B.  C.  and  D.  form  the  northern  side  of 
the  tract,  and  are  admitted  by  both  parties  to  be  correctly 
laid  down.  The  question  is  whether  the  next  line  should 
run  from  D.  to  E.  as  contended  by  the  plaintiffs,  or  from  D. 
to  G.  as  contended  by  the  defendants.  The  line  from  D.  to 
G.  corresponds  in  course  and  distance  with  the  call  of  the 
patent ;  it  is  S.  nine  W.  four  tliousand  six  hundred  poles. 
The  line  from  D.  to  E.  is  S.  twenty-eigl>t  degrees  nine  mi- 
nutes west,  four  thousand  eight  hundred  and  fifty-four  poles, 
varying  nineteen  degrees  nine  minutes  from  the  course,  and 
two  hundred  and  fifty-four  poles  from  the  distance.  This 
variance^  places  the  corner  at  E.  about  five  miles  west  from 
that  at  G.,  and  produces  a  correspondent  change  in  the  two 
remaining  lines  which  form  the  southern  and  western  sides 
of  the  land.. 

At  the  trial,  the  defendants  demurred  to  the  plaintiffs'  tes- 
timony, and  the  jury  found  a  verdict  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  the  demurrer.  '  The  court 
overruled  the  demurrer  and  gave  judgmeni  for  the  plaintiffs. 

The  demurrer  states  that  at  the  trial  the  plaintiff  gave  in 
evidence  the  plat  and  report  made  by  the  surveyor,  which 
show  that  the  lines  from  A.  to  D.  which  bind  the  land  on 
north,  conform  to  the  patent.    That  the  other  three  lines  D. 
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£*,  E.  F.  and  F.,  A.  which  inclose  the  land  on  the  west,  south, 
and  east,  are  not  marked^  nor  is  any  corner  found  at  F.  At 
E.  two  chesnut  oaks  were  found  where  two  chesnut  oaks  were 
called  for  in  the  patent.  They  are  marked  as  a  corner  pre- 
viously nuade  for  Robert  Young.  The  lines  D.  G.,  G.  H.  and 
H.  A.  laid  down  by  the  directions  of  the  defendants  con- 
formably to  the  patent,  are  not  marked. 

The  plaintiffs  also  gave  iti  evidence  the  patent  under  which 
they  claimed,  dated  the  9th  of  July  1796,  the  conveyance  of 
the  patentees  to  them,  and  an  official  copy  of  the  plat  and 
certificate  of  survey  on  which  the  grant  was  founded.  The 
land  is  described  as  lying  on  the  waters  of  Tygart  valley  river, 
Cheat  river,  to  include  the  waters  of  Pheasant  run  and  a  part 
of  Clover  run,  part  of  the  waters  of  Benjamin  Hornback's  and 
Cherry  Tree  fork  of  Leading  creek.  They  alsogave  in  evi- 
dence the  grants  under  which  the  defendants  claimed,  with 
the  entries  and  surveys  on  which  they  were  founded,  which 
were  younger  than  that  under  which  the  plaintiffs  claimed. 
They  also  read  the  deposition  of  William  Wilson.  He  de- 
poses that  he  made  the  survey  of  fifty  thousand  acres  in  1795. 
He  proves  that  he  began  at  A.  and  ran  the  line  on  the  north 
side  of  the  tract  to  D.  He  then  protracted  a  line  intended  to 
strike  two  chesnut  oaks  near  the  head  of  Jameses  run  by  th^ 
side  of  a  path  leading  from  Tygart  valley  to  the  L^outh  of  Se- 
neca, which  was  a  corner  he  had  previously  marked  to  a  sur- 
vey of  one  hundred  thousand  acres  he  had  made  for  Robert 
Young.  From  those  two  chesnut  oaks  he  ran  to  Tygart  valley 
river.  Not  having  a  sufficient  distance,  and  finding  that  the 
line  would  cross  the  river  several  times,  he  extended  the 
course  and  called  for  a  white  oak,  because  he  knew  there  were 
white  oaks  there  about.  He  does  not  know  whither  the  course 
and  distance  would  have  carried  him  to  the  east  or  west  side 
of  the  river.  He  then  protracted  a  line  to  the  beginning.  On 
being  cross  examined  he  said  he  made  the  line  from  J),  to  E. 
in  his  office,  and  laid  it  down,  intending  to  hit  the  two  ches- 
nut oaks  near  James's  run.  He  w^nt  to  the  two  chesnut  oaks 
and  ran  to  the  river  (not  quite  half  the  line  E.  F.)  where  he 
stopped,  and  continued  the  line  E.  F.  the  proper  distance, 
and  also  protracted  the  closing  line  F.  A.    He  bad  no  axe- 
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man  with  him,  coDsequeDtly  marked  no  trees.    He  was  ac- 
companied by  only  one  indiTidual,  and  does  not  allege  that 
a  chaii»  wai  stretched. 

The  defendants  in  the  district  court  having  withdrawn  their 
cause  froni  the  jury  by  a  demurrer  toevidience,  or  having  sub* 
miti^d  to  a  verdict  for  the  plaintiffs  subject  to  that  demurrer, 
cannot  hope  for  a  judgment  in  their  fitvoxu*,  if,  by  any  fair  con«- 
struction  of  the  evidence,  the  verdict  can  be  sustained.  If 
this  cannot  be  done,  the  judgment  rendered  for  the  defen- 
dants in  error  must  be  rever'^ed. 

It  is  an  obvious  principle  tlidt  a  grant  must  describe  the 
land  to  be  conveyed,  and  that  the  subject  granted  niust.  be 
identified  by  the  description  given  of  it  in  the  instrument 
itself.  For  the  purpose  of  furnishing  this  description  and  of 
separating  the  land  from  that  Which  is>  not  appropriated,  the 
)aw  directs  a  survey  to  be  made  by  sworn  officers,  who,  ^  at 
the  time  of  making  such -survey,*  shall  see  the  same  bounded 
plainly  by  marked  tree?,  except  where  a  water  course  or  an- 
cient marked  line  shall  be  the  boundary.^'  The  persons 
employed  to  carry  the  chain  are  to  be  sworn  by  the  surveyor 
to  measure  justly  and  exactly  to  the  best  of  their  abilities. 
Tho  .description  of  the  land  thus  made  by  a  survey  is  trans- 
ferred into  the  grant;  It  consists  of  the  courses  and  distances 
run  by  the  surveyor,  and  of  the  marked  trees  at  the  lines  and 
corners,  or  other  natural  objects  which  ascertain  the  very  land 
which  was  actually  surveyed.  The  couriies  and  distances  are 
less  certain  and  less  permanent  guides  to  the  land  actually 
surveyed  and  granted,  than  natural  and  fixed  objects  on  the 
ground ;  but  they  ar^  guides  to  some  extent,  and,  in  the  ab- 
sence of  all  others,  must  govern  us.  If  a  gra»t  be  made  which 
describes  the  land  granted  by  course  and  distance  only,  or 
by  natural  objects  not  distinguishable  from  others  of  the 
same  kindj  course  and  distance,  though  not  safe  guides,  are 
the  only  guides  given  us,  and  must  be  used. 

In  the  case  at  bar  the  line  from  D.  to  E.  or  from  D.  to  6. 
which  forms  the  western  boundary  of  the  land  intended  to 
be  granted,  was  never  run  or  marked*.  In  bis  office,  the  sur- 
veyor assumed  a  course  and  disiance,  and  terminates  the 
line  at  two  small  chesnut  oaksl    But  where  are  we  to  look 
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for  these  two  smell  cbesnutoaks  in  a  wilderness  in  which 
one  man  iakes  up  iBfty  thousand  acres  of  land,  and  another 
one  hundred  thousand  ?  Or  how  are  we  to  distinguish  them 
from  other  chesnut  oaks  ?  The  guide  and  the  only  guide 
given  us  by  the  survey,  or  by  the  grant,  is  the  course  and  dis- 
tance. We  are  to  find  them  at  the  end  of  a  line  of  four 
thousand  six  hundred  poles,  to  be  run  south  nine  degrees 
west  from  the  established  corner  at  D.  We  are  furnished 
with  no  other  guide  which  may  conduct  us  to  them.  That 
the  surveyor  had  in  his  mind  the  two  small  chesnut  oaks 
which  he  had  marked  as  a  corner  to  Robert  Young  can  be 
of  no  avail,  since  he  has  not  indicated  this  intention  on  his 
survey.  He  has  impliedly  indicated  the  contrary.  When 
the  established  line  or  corner  of  a  prior  survey  is  made  part 
of  a  boundary,  it  is  usual  to  designate  such  marked  line  or 
corner  by  naming  the  person  whose  line  or  corner  it  is.  The 
call  for  two  small  chesnut  oaks  without  farther  description, 
would  rather  exclude  the  idea  that  they  were  already  marked 
as  the  corner  of  a  previous  survey. 

The  fact  that  the  surveyor  on  a  subsequent  day  went  to 
Young's  cornec,  and  without  marking  it  as  a  corner  for  the 
survey  he  was  then  emfiloyed  to  make,  walked  along  the  line 
he  intended  for  the  southern  boundary  of  the  land  nearly 
half  the  distance,  without  marking  a  single  tree,  cannot  in 
any  manner  affect  the  case. 

In  estimating  this  evidence  we  may  inquire  what  weight 
would  be  allowed  to  it  if  the  grantee  claimed  to  hold  the 
land  actually  within  his  patent  lines,  and  this  testimony  was 
opposed  to  him  by  a  junior  patentee  within  those  lines?  We 
believe  that  no  person  would  hesitate  an  instant  to  say  that 
his  title  to  the  land  actually  within  the  lines  of  his  patent, 
was  unquestionable.  He  cannot  be  permitted  after  the  grant 
has  issued  to  elect  what  ground  it  shall  cover. 

This  opinion  derives  some  additional  weight  from  the 
general  description  of  the  country  as  made  in  the  grant,  and 
as  shown  on  the  plat  ind  report  of  the  survey  made  by  order 
of  court  in  the  cause. 

The  grant  calls,  to  be  on  the  waters  of  Tygart  valley,  and 
to  include,  part  of  the  waters  of  Hornback's  run,  and  the 
Vol.  in.— N 
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Cherry  Tree  fork  of  Leading  Creek.  This  description  accords 
with  the  survey  as  required  by  the  plaintiffs  in  error.  The 
grant,  if  placed  as  the  defendants  in  error  claim  to  place  it, 
will  include,  as  is  shown  by  the  survey  made  in  the  cause, 
not  only  piirt  of  the  waters  of  Hornback^s  run  and  the  Cherry 
Tree  fork  of  Leading  creek,  but  all  these  two  streams,  and 
even  all  Leading  creek  itself,  of  which  they  are  small  branch- 
es. It  will  also,  instead  of  being  on  the  waters  of  Tygart's 
valley  river,  lie  on  the  river  itself,  which  it  crosses  several 
times.  The  general  description  then  contained  in  the  grant, 
fits  the  land  coibprehended  within  the  lines  of  the  patent 
much  better  than  it  does  that  which  is  claimed  by  the  de- 
fendants in  error. 

It  is  admitted  that  the  course  and  distance  called  for  in 
a  grant  may  be  controlled  and  corrected  by  other  objects 
of  description  which  show  that  the  survey  actually  covered 
other  ground  than  the  liiie  of  the  grant  would  comprehend. 
If  the  grant,  in  this  case,  had  called  for  two  small  chesnut 
oaks  marked  as  a  corner  to  Robert  Young's  survey  of  one 
hundred  thou3and  acres,' the  mistake  in  the  course  and  dis- 
tance would  not  have  prevented  the  line  from  being  run  4om 
the  corner  at  D.  to  the  chesnut  oaks.  So  if  a  plain  marked 
line,  originally  run  from  the  one  corner  to  the  other,  had 
shown  that  the  land  claimed  was  the  land  actually  surveyed. 
But  neither  the  grant  nor  the  face  of  the  plat  furnishes  any 
information  by  which  the  corner  called  for  in  the  graht  can 
be  controlled.  We  are  therefore  of  opinion  that  the  defen- 
dant in  error  is  not  entitled  to  the  land  shown  by  the  sur- 
vey made  in  the  cause  to  be  in  possession  of  the  plaintiffs  in 
error,  and  that  the  demurrer  ought  to  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  enter  judgment  in  favour  of  the  defendants  in 
the  district  court. 
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'   Sivua  Harbour  in  the  City  of  New  York. 

The  tMtator  give  all  the  rest  aod  residae  and  remainder  of  bis  eetate*  real,  and 
.  personal,  comprehending  a  large  real  estate  in  the  city  of  New  York,  ,to  the 
cbaneeUor  of  the  state  of  New  York,  and  recorder  of  the  city  of  New  Torlif, 
fcc.  (naming  several  otherpersons  by  their 'official  description),  to  bsTO  andto 
hpld  the  same  anto  them  and  their  respective  successors  in  office  to  the  yses 
-and  tiiists,  subject  to  the  conditions  and  appointments  declared  in  the  will ; 
which  were ;  .out  of  the  rents.  Issues  and  profits  thereof,  to  erect  and  build  upon 
the  land  upon  which  he  resided,  which  was  given  by  the  will,  an  asylum, 
or  marine. hospital,  to  be  called  **  the  Sailor's  Snug  Harbour,"  for  the  ptirpose 
of  matntainhig  and  supporting  aged,  decrepid  and  worn  out  sailors,  fce.  And 
after  giving  directions  as  to  the  management  of  the  fond  by  his  trustees,  liid 
declaring  ^at  the  institution  created  by  his  will  should  be  perpetual,  andihat 
those  officers  and  their  successoirs  should  for  ever  contfaiue  the  governors 
thereof,  &c.  he  adds,  <«  it  is  my  will  and  desire  that  if  it  cannot  legally  be 
done  according  to  my  above  intention,  by  them,  without  an  act  of  the  legis- 
lature, it  is  my  will  and  desire  that  they  will  as  soon  as  possible  apply  for  an 
act  of  the  legislature  to  incorporate  them  for  the  purpose  above  specified ;  and 
I  do  fortlier  declare  it  to  be  my  will  and  intention,  that  the  said  rest,  residue, 
8lc.  of  my  estate  should  be  at  all  events  applied  for  the  uses  and  purposes  above 
set  forth ;  and  that  it  is  my  desire  all  courts  of  law  and  equity  will  so  conetrae 
this  my  said  last  will  as  to  have  the  said  estate  appropriated  to  the  above  uses, 
and  that  the  same  should  in  no  case,  for  want  of  legal  form  or  otherwise,  be  so 
construed  as  that  my  relations,  or  any  other  persons,  should  heir,  possess  or 
enjoy  my  property,  except  in  the  manner  and  for  the  uses  herein  above'  speci- 
fied.-* 

Within  five  years  after  the  death  of  the  testator,  the  legislature  of  the  state  «f 
New  York,  on  the  application  of  the  trastees,  also  named  as  executors  of  tbtf 
will,  passed  a  law  constituting  the  persons  holding  the  offices  designated  in 
the  will,  and  their  successors,  fk  body  corporate,  by  the  name  of  **  the  Trus- 
tees of  the  Sailors  Snug  Harbour,,*'  and  enabling  them  to  execute  the  trusts 
declared  in  the  will. 

This  is  a  valid  devise  to  divest  the  heir  of  his  legal  estate,  or  at  <U1  events  to  alfect 
the  lands  in  his  hands  with  the  trust  declared  in  the  will. 

IG  after  such  a  plain  and  unequivocal  declaration  of  the  testator  with  respect  to 
the  disposition  of  bis  property,  so  cautiously  guarding  against  and  providing 
for  every  supposed  difficulty  that  might  arise,  any  technical  objection  shall  now 
be  interposed  to  defeat  his  purpose ;  it  will  form  an  exception  to  what  we  find 
so  universally  laid  down  in  all  our  books  as  a  cardinal  rule  in  the  construction 
of  wills,  that  the  intention  of  the  testator  is  to  be  sought  after  and  carried  into 
effect.  If  this  intention  cannot  be  carried  into  effect  precisely  in  the  mode 
at  first  contemplated  by  him,  consistently  with  the  rules  of  law,  he  has  pro- 
vided an  alternative,  which  with  the  aid  of  the  act  of  the  legislature  must  re- 
move every  difficulty.     [118] 
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In  the  esse  of  *<  The  Biptist  Associttloo  m.  Htrt's  Executors,'*  4  Wheat.  27, 
the  court  considered  the  bequest  void  for  uncertainty  as  to  the  devisees,  and 
the  property  vested  in  the  next  of  kin,  or  was  disposed  of  by  some  other  pro- 
visions of  the  will.  If  the  testator  in  tBat  case  had  bequeathed  the  property 
to  the  Baptist  association,  on  its  becoming  thereafter  and  witliin  a  reasonable 
time  incorporated,  could  there  be  a  doubt  but  that' the  subsequent  inoorpora- 
tion  #ould  ifl^re  conferred  on  the  association  the  capacity  of  talcing  and  manag- 
ing the  fund  ^     [114] 

Whenever  a  person  by  will  gives  property,  and  points  out  the  object,  the  pro- 
perty, and  the  way  in  which  it  shall  go,  a  trust  is  created,  unless  he  shows 
clearly,  that  his  de8ire>  expressed,  is  to  be  controlled  by  the  trustee,  and  *that 
he  shall  have  an  option  to  defeat  it.    [119] 

What  are  the  ri|^ts  of  the  individuals  composing  a  society,  and  living  u^ider 
the|Kotection  of  the  government,  wheH  a  revolution  occurs,  a  dismember- 
ment takes  pbce,  and  when  new  governments  are  formed,  and  iiew,reiatioD8 
between  the  government  and  the  people  are  established.  A  person  bom  in 
New  York  before  the  4th  of  July  17T6,  and  who  remained  an  infimt  with 
his  fiither  In  the  city  of  New  Tork»  during  the.  period  it  was  occupied  by  the 
British  troops ;  his  father  being  a  royalist, and  having  adhered  to  the  British 
government,  and  lefl  New  York: with  the  British  troops,  taking  his  son  with 
him,  who  never  returned  to  the  United  States;  but  afterwards  became  a  bishop 
of  the  episcopal  church  hi  Nova  Scotia;  such  a  person  was  bom  a  British 
subject,  ahd  continued  an  alien,  and  \m  disabled  from  taking- land  by  inbeiitance 
in  the  state  of  New  Y6A;.    tiaS] 

If  such  a  person  had  been  bom  after  the  4th  of  July  1776,  and  before  the 
16th  of  September  1776,  when  the  British  troops  took  possession  of  the 
city  of  New  York  and  the  adjacent  places,  his  infancy  incapacitated  him  from 
miking  an  election  for  himself,  and  his  election  and  character  followed  that  of 
his  father ;  subject  to  the  right  of  disaffirmance  in  a  reasonable  time  after  the 
termination  of  his  minority ;  which  never  having  been  done,  he  remained  a 
British  subject,  and  disabled  from  inheriting  land  in  the  state  of  New  York. 

The  rale  as  to  the  point  of  time  at  which  the  American  ante  naii  ceased  to  be 
British  subjects  differs  in  this  country  and  in  England,  as  established  by  the 
courts  of  justice  in  the  respective  countries.  The  English  rale  is  to  take  the 
date  of  the  treaty  of  peace  in  1788.  Our  rale  is  to  take  the  date  of  the  decla- 
ration of  Independence.    [121] 

The  settled  doctrine  in. this  countijr  is,  that  a  peraon  born  here,  but  who  left  the 
country  before  the  declaration  of  independence,  and  never  returned  here,  be- 
came an  alien  and  incapable  of  taking  lands  subsequently  by  descent.  The 
right  to.  inherit  depends  upon  the  existing  state  of  allejj^ce  at  the  time  of  the 
dewsentdast.    [121] 

Hie  doctrine  of  perpetual  allegiance  is  not  applied  by  the  British  courts  to  the 
American  ante  Aaii;  and  this  court,  in  the  case  of  Blight's  Lessee  es.  Rochester, 
7  Wheat.  644,  adopted  the  same  rule  with  respect  to  the  righu  of  British  subjects 
here.  That  although  bom  before  the  revolution,  they  are  equally  incapable 
VFith  those  bom  subsequent  to  that  event  of  inheriting  or  transmitting  the  in- 
heritance of  lands  in  this  country.    [121] 

The  British  doctrine  therefore  IB,  that  the  American  anU  naUt  by  remaining  in 
America  after  the  peace,  lost  their  character  of  British  subjects;  and  our  doc- 
trine is,  that  by  withdrawing  from  this  country,  and  adhering  4o  the  British 
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KOvaniBMDt*  fhey  loat,  or  perbapf  more  properly^Apeaking^i  never  acquired  the . 
character  of  Amerieaoeitizeos*    [122] 

The  right  of  election  mast  necetaarily  exist  in  all  rcTolutions  Ulce  onn,  and  is 
well  established  by  adjudged  cases.    [122] 

This  court  in  the  case  of  BTllTaine's  Lessee  es.  Coie,  4  Craneh,  211,  folly  re- 

cogniied  the  right  of  election  ;.bttt  they  considered  that  Mr  Core  had  lost  that 

.  ri|^ht  by  remaining  in  the  state  of  New  Jersey,  not  only  after  she  had  declared 

herself  a  sovereign  state,  but  after  she  had. passed  laws  by  Which  she  declared 

him  to  be  a  member  of,  and  in  allegiance  to  the  new  government.    [124] 

Allegiance  may  be  diaaolved  by  the  mutoal  consent  of  the  government  and  its 
citizens  or  aubjeets.  The  government  may  release  the  governed  firou  th^ir 
allegiance.    This  is  even  the  British  doctrine.    [125] 

C.  B.  by  her  last  will  and  testament  devised  *<  all  her  estate,  real  and  personal, 
wheresoever  and  wha^oever  in  law  or  equity,  in  possession,  reversion,  re- 
mainder or  expectancy,  unto  her  executors  and  to  the  swvivoc  of  them,  his 
heirs  and  assigns  for  ever,*'  upon  certain  designated  trusts:  under  the  statute 
of  wills  of  the  atate  lilf  New  York,  (1  N.  Y.  Revised  Laws,  864,)  aft  the  rights 
of  the  testator  iq  real  estate,  held  adversely  at  the  time  of  the  decease  of  ihe 
testator,  passed  to  the  deviaees  by  t^a  will.    [127] 

It  is  the  uniform  rule  of  this  court  with  respect  to  the  title  to  real  property,  to 
apply  the  same  rule  which  is  applied  in  state  tribunalrln  like  csises.    [127] 

The  right  of  an  absent  and  abecondhig  debtor  to  real  estate  held  adversely,  passed 
to  and  became  vested  in  the  trustees  by  the  act  of  the  legislature  of  New  York 
passed  April  4, 1786,  entitled  «  an  act  for  relief  againat  absconding  and  absent 
debtors."    [181] 

In  a  writ  of  right  the  tenant  may,  on  the  mise  joined,  set  op  a  title  out  of  himself 
and  hi  a  third  person.  If  any  thing  which  fell  from  this  court  In  the  case  ef 
Greene  vs.  Liter»  8  Cranch»  228,  can  be  suppoiMd  to  give  countenance  to  the 
opposite  doctrine,  it  is  done  away  by  the  explanation  given  by  the  court  In 
Greene  Of.  Watkina,  7  Wheaton,  31.  It  is  there  laid  down  that  the  tenant 
may  give  in  evidence  the  title  in  a  third  person  for  the  purpose  of  disproving 
the  demandant's  seisin :  that  a  writ  of  right  does  bring  into  controversy  the 
mere  right  of  the  parties  to  the  suit ;  and  if  so,  it  by  consequence  authorises 
either  party  to  establish  by  evidence  that  the  other  has  no  right  whatever  In 
the  demanded  premises ;  or  that  his  mere  right  Is  inferior  to  that  set  up.  against 
him.    [188^ 

In  a  writ  of  right  on  the  mise  joined  on  the  mere  right,  under  a  count  for  the 
entire  right,  a  demandant  may  recover  a  less  quantity  than  the  entirety.  [136] 

THIS  case  came  before  the  court  at  January  term  1820, 
from  the  circuit  court  of  the  United  States  for  the  southern 
districtof  New  York:  on  points  of  disagreement  certified  by 
the  judges  of  that  court.  After  argument  by  counsel,  it  was 
held  under  advisement  until  the  present  term. 

It  was^  writ  of  right,  brought  in  the  circuit  court,  for  the 
recovery  of  certain  real  estate  situate  in  the  city  of  New 
York,  whereof  Robert  Richard  Randall  died  seised  and  pos- 
sessed. 
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Tfae  count  was  upon  the  seisin  of  Robert  Richard  Ran- 
dall, and  went  for  the  whole  premises. 

Paul  R.  Randall  and  Catherine  Brewerton,  a  brother  and 
sister  of  Robert  Richard  Randall,  both  survived  him,  but  haid 
since  died,  without  issue. 

The  demandant  claimed  his  relationship  to  Robert  Richard 
Randall,  through  Margaret  Inglis,  his  mother,  who  was  a  de- 
scendant of  John  Crooke,  the  common  ancestor  of  Robert 
Richard  Randall,  Catherine  Brewerton,  and  Paul  R.  Rand&ll. 

The  tenants  put  themselves  upon  the  grand  assize,  and 
the  mise  was  joined  upon  the  mere  right. 

The  cause  was  tried  at  October  term  1827. 

The  counsel  for  the  tenants  began  with  the  evidence, 
and  showed  that  they  had  been  in  possession  for  a  number 
of  years,  claiming  and  holding  the  land  as  owners. 

The  seisin  of  Robert 'Richard  Rand'all  was  then  proved, 
and  that  he  purchased  from  one  baron  Foelnitz.  The  gene- 
alogy of  the  demandant  as  next  collateral  heir  of  Robert 
R.  Randall  on  the  part  of  his  mother,  and  that  the  blood  of 
Thomas  Randall,  the  father  of  Robert  Richard  Randall,  was 
extinct,  was  nrovedl 

It  was  in  evidence  that  the  British  troopl^  entered  into  New 
York  on  the  l'5tb  of  September  1776,  and  took  and  had  full 
possession  thereof,  and  of  the  adjacent  bays  and  islands,  and 
established  a  civil  government  there  under  the  authority  of 
the  British  commander  .in  chief. 

Evidence  was  given  to  prove  that  the  demandant  was  not 
more  than  one  year  old  when  the  British  troops  entered  the 
city  of  New  York,  where  he  was  born ;  that  the  father  of  the 
demandant  was  a  native  of  Ireland,  and  had  resided  for  some 
timenn  New  York,  and  continued  to  reside  there  until  he  left 
there  for  England,  on  the  day  of  or  the  day  before  the  evacua- 
tion of  New  York,  the  25th  of  November  1783.  He  took 
the  demandant  with  him  to  England,  remained  there  two 
years,  was  appointed  a  bishop,  and-  went  to  Nova  Scotia 
in  1785  or  17B6,  and  there  resided  until  his  deatb*  The 
mother  of  the  demandant  died  in  NewTorkon  the  Slst  of 
September  1783,  a  little  while  before  the  evacuation  thereof 
by  the  British  tropps.  It  was  always  considered  by  a  witniess 
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who  testified  in  the  catise,  that  Charles  Inglis,'  the  father  of 
the  demanidant,  was  a  royalist.  The  demandant  was  certainly 
born  before  the  year  1779;  in  1783  he  coufdhot  speak  plain- 
ly, and  was  considered  not  more  than  five  years  old,  between 
four  and  five.  He  took  his  degree  of  master  of  arts  in  En- 
gland, was  there  ordained  a  clergyman;  his  place  of  residence 
from  the  time  he  first  arrived  at  Nova  Scotia  was  with  his 
father,  and  he  has  continued  to  reside  there  ever  since. "  He 
went  to  England  to  be  consecrated  a  bishop ;  which  character 
he>iiow  holds,  being  bishop  of  Nova  Scotia.  Charles  Inglis, 
the  father  of  the  demandant,  had  four  children,  the  eldest  of 
which,  a  son,  died  an  infant,  20th  of  January  1782,  two 
daughters,  and  the  demandant,  who  was  the  youngest  child. 
The  following  proceedings  of  a  convention  of  the  state  of 
New  York,  before  the  British  entered  the  city,  were  in 
evidence. 

Tuesday  ^ftemooHy  July  I6f&,  1776. 

Present,  general  Woodhull  president,  and  the  members 
of  the  convention. 

Whereas,  the  present  dangerous  situation  of  this  state  de- 
mands the  unremitted  attention  of  every  member  of  the  con- 
vention :  Resolved  unanimously,  that  the  consideration  of 
the  necessity  and  propriety  of  establishing  an  independent 
civil  government  be  postponed  until  the  first  day  of  August 
next,  and  that  in  the  meantime, 

"Resolved  unanimously,  that  all  magistrates  and  other 
officers  of  justice  in  this  state,  who  are  well  affected  to^the 
liberties  of  America,  be  requested,  until  further  orders,  to 
exercise  their  respective  offices,  provided,  that  all  processes, 
and  other  their  proceedings,  be  under  the  authority  and  in 
the  name  of  the  state  of  New  York. 

"Resolved  unanimously,  that  all  persons  abiding  within 
the  state  of  New  York,  and  deriving  protection  from  the 
laws  of  the  same,  owe  allegiance  to  the  said  laws,  and  are 
members  of  the  state  :  and  that  all  persons  passing  through, 
.visiting,  or  making  a  temporary  stay  in  said  state,  being  en- 
titled to  the  protection  of  the  laws  during  the  time  of  such 
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passage,  visitalion,  or  tc  mporary  stay,  owe,  during  the  same, 
allegiance  thereto. 

^'  That  all  persons,  members  of  or  owing  allegiance  to  this 
state,  as  before  described,  who  shall  levy  war  against  the 
said  state,  within  the  same, .  or  be  adherent  to  the  king  of 
Great  Britain,  or  others,  the  enemies  of  the  said  state,  with^ 
in  tli%  same,  giving  to  him  or  them  aid  or  comfort,  are  guilty 
of  treason  against  the  state,  and  being  thereof  convicted, 
shall  suffer  the  pains  and  penalties  of  death/' 

The  tenants  gave  in  evidence  the  acts  of  the  legislature  of 
New  York:  ^^  For  the  forfeiture  of  the  estates  of  persons 
who  adhered  to  the  enemies  of  the  state,"  &c.  passed  the  22d 
of  October  1779;  the  "act  supplementary  to  the  act  to 
provide  for  the  temporary  government  of  the  southern  part 
of  this  state,"  <&c.  passed  the  23d  of  October  1779;  and  the 
supplement  thereto,  passed  the  27th  of  March- 1783. 

Robert  Richard  Randall  died  in  ^the  city  of  New  York 
between  the  1st  of  June  and  the  1st  of  July  1801,  having  on 
the  1st  of  June  of  that  year  made  his  last  will  and  testament ; 
probate  of  which  was  regularly  made  in  the  city  of  New 
York. 

The  provisions  of  the  will  of  Robert  Richard  Randall  un- 
der which  the  tenants- claimed  their  title  are  the  following. 

"  6.  Asvto  and  concerning  all  the  rest,  residue  and  remain- 
der of  my  estate,  both  real  and  personal ;  I  give,  devise  and 
bequeath  the  same  unto  the  chancellor  of  the  state  of  New 
York,  the  mayor  and  recorder  Qf  the  city  of  New  York,  the 
president  of  the  chamber  of  commerce  in  the  city  of  New 
York,  the  president  and  vice  president  of  the  marine  society 
of  the  city  of  New  York,  the  senior  minister  of  the  episco- 
pal church  in  the  said  city,  and  the  senior  minister  of  the 
presbyterian  church  injhe  said  city,  to  have  and  to  hold  all 
and  singular  the  said  rest,  residue,  and  remainder  of  my  said 
real  and  personal  estate,  unto  them  the  said  chancellor  of 
the  state  of  New  York,  mayor  of  the  city  of  New  York, 
the  recorder  of  the  city  of  New  York,  the  president  of  the 
chamber  of  commerce,  president  and  vice  president  of  the 
marine  society,  senior  minister  of  the  episcopal  church,  and 
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senior  minister  of  the  presbyterian  church  in  the  said  city, 
for  the  time  beings  and  their  respective  successors  in  the 
said  offices  forever,  to,  for,  and  upon  the  uses,.trusts,  intents 
and  purposes,  and. subject  to  the  directions  and  appoint- 
ments hereinafter  mentioned  and  declared  concerning  the 
same,  that  is  to  say,  out  of  the  ^nts,  issues  and  profits  of 
the  said  rest»  residue,  and  remaiiidenof  my  said  real  and 
personal  estate,  to  erect  and  build  upon  some  eligible  part 
of  the  land  upon  which  I  now  reside,  nr*  asylum,  or  marine 
hospital,  to  be  called  ^^  the  Sailor^s  Snug  Harbourj"  for  the 
pui;po8e  of  mpaintaining  and  supporting  aged,  decrepid,  and 
worn  out  sailors,  as  soon  as  they,  my  said  charity  trustees, 
or  a  majority  of  them,  shall  judge  the  proceeds  of  the  said 
estate  will  support  fifty  of  the  sdid  sailors,  and  upwards;  and 
I  do  hereby  direct,  that  the  income  of  the  said  real  and  pes- 
SOnal  estate,  given  as  aforesaid  to  my  said' charity  trustees, 
shall  forever  hereafter  be  used  and  applied  for  supporting 
the  asylum,  or  marine  hospital,  hereby  directed  to  be -built, 
and  for  maintaining  sailors  of  the  abov^  description  therein, 
ill  such  manner  as  the  said*  trustees^  or  a  majority  of  them, 
may  from  tifire,  or  their  successcprs  in  office,  may  from  time 
to'time  direct;  And  it  is  my  intention  that  the  institution 
hereby  directed  and  created  sholild  be  perpiBtual,  and  that 
the  above  mentioned  officers  for  the  time  being,  and  their 
successors,  should  forever  continue  and  be  the  goveriiors 
thereof,  s(ntf  have  the  superintendence  of  the  same.  .  And. 
it  is  Biy  will  and  desire,  that  if  it  cannot  legally  be  done, 
according  to  my  above  intention,  by 'them,  without  an  act 
of.  the  legislature,  it  is  my  will  and  desire  that  they  will  as 
soon  as*  possible  apply  for  an  act  of  the  legislature  to  incor- 
porate them  for  the  purposes  above  specified.  And  I  do 
further  declare  it  to  be  my  will  and  intention,  that  the  said 
rest,  residue  and  remainder  Of  my  real  and  pergonal  estate, 
should  be  at  all  events  applied  f6r  the  uses  qnd  purposes 
above  set  forth ;  and  that  it  is  my  desire  all  courts  of  law 
.and  equity  will  so  construe  this  my  said  will,  as  to  have  the 
said  estate  appropriated  to  the  above  uses,  and  that  the 
same  should  in  no  case,  for  want  of  legal'  form  or  otherwise, 
be  sc  construed  as  that  my  relations,  or  any  other  persons, 
Vol.  III.— O 
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should  heir,  possess,  or  enjoy  my  propeHy,  except  Id  the 
manner  and  for  the  uses  herein  above  specified. 

'<  And,  lastly,  I  do  nominate  and  appoint  the  chancellor  ol 
the  state  of  New  York,  for  the  time  being,  at  the  time  of  my 
decease;  the  mayor  of  the  city  of  New  York,  for  the  time 
being;  the  recorder  of  the  city  of  New  York,  for  the  time 
being;  the  president  of  the  chamber  of  commerce,  for  the 
time  being;  the  president  and  vice-president  of  the  marine 
society  in  the  city  of  New  York,  for  the  time  being ;  the 
senior  minister  of  the  episcopal  church  in  the  city  of  New 
York,  and  the  senior  minister  of  the  presby  terian  church  in 
the  said  city,  for  the  time  being ;  and  their  successors  in 
office  after  them,  to  be  the  executors  of  this  my  last  will 
and  testament,  hereby  revoking  all  former  and  other  wills, 
and  declaring  this  to  be  my  last  will  and  testament." 

It  was  admitted,  that  at  the  time  pf  the  decease  of  Robert 
Richard  Randall,  and  of  the  probate  of  the  will,  the  offices 
named  in  the  will  were  respectively  filled  by  different  per* 
sons,  and  that  they,  or  some  of  tbem^  immediately  upon  the 
death  of  the  testator,  entered  upon  the  premises  under  the 
will,  claiming  to  be  the  .owners  in  fee,  until  the  legislature 
of  New  York,  on  their  application,  on  the  6th  of  February 
1806,  passed  "an  act  to  incorporate  the  trustees  of  the 
marine  hospital,  called  the  Sailor's  Snug  Harbour,  in  the 
city  of  New  York." 

Those  offices  continued  to  be  filled  respectively  by  dif- 
ferent persons,  from  the  time  of  the  death  of  the  testator 
until  the  time  of  the  trial. 

The  act  incorporating  "the  trustees  of  the  qouB^ine  hospi- 
tal," &c.  provides, 

Whereas,  it  is  represented  to  the  legislature,  that  Robert 
Richard  Randall,  late  of  the  city  of  New  York,  deceased, 
in  and  by  his  last  will  and  testament,  duly  made  and  exe- 
cuted, bearing  date  the  Ist  day  of  June,  in  the  year  of  our 
Lord  1801,  did,  after  bequeathing  certain  specific  legacies 
therein  mentionedj  among  other  things  give  and  devise  and 
bequeath  all  the  residue  of  his  estate,  both  real  and  personal, 
unto  the  chancellor  of  this  state,  the  mayor  and  recorder  of 
the  city  of  New  York,  the  president  of  the  chamber  of  com- 
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merce  in  the  city  of  New  York,  the  president  and  vice  pre- 
sident of  the  marine  society  of  the  city  of  New  York,  the 
senior  minister  of  the  episcopal  church  in  the  said  city,  and 
the  senior  minister  of  the  presbyterian  church  in  the  said 
city,  for  the  time  being,  and  to  their  successors  in  office 
respectively,  in  trust,  to  receive  the  rents,  issues  and  profits 
thereof,  and  to  apply  the  same  to  the  erecting  or  building 
on  some  eligible  part  of.  the  land  whereon  the  testator  then 
resided,  an  asylum,  or  marine  hospital,  to  be  called  ^'the 
Sailor's  Snug  Harbour,"  for  the  purpose  of  maintaining  and 
supporting  aged*  decrepid  and  worn  out  sailors,  as  soon  as 
the  said  trustees,  or  a  majority  of  them,  should  judge  the 
proceeds  of  the  said  estate  would  support  fifty  of  such 
sailors  and  upwards ;  and  that  the  said  testator,  in  his  said 
will,  declared  his  intention  to  be,  that  the  said  estate  should 
at  all  events  be  applied  to  the  purposes  aforesaid,  and  no 
other;  and  if  his  said  intent  could  not  be  carried  into  effect 
without  an  act  of  incorporation,  he  therein  expressed  his 
desire  that  the  said  trustees  would  apply  to  the  legislature 
for  such  incorporation ;  and,  whereas,  the  said  trustees  have 
replresented  that  the  said  estate  is  of  considerable  value,  and 
if  prudently  managed,  will  in  time  enable  them  to  erect  such 
hospital,  and  carry  into  effect  th^  intent  of  the  testator;  but 
that  as  such  trustees,  and  being  also  appointed  executors  of 
the  said  will,  in  virtue  of  their  offices,  and  only  during  their 
continuance  in  the  said  offices,  they  have  found  that  consi- 
derable inconveniences  have  arisen  in  the  management  of 
the  said  estate,  from  the  changes  which  have  taken  place  in 
the  ordinary  course  of  the  elections  and  appointments  to 
those  offices,  and  have  prayed  to  be  incorporated  for  the 
purposes  expressed  in  the  said  will,  and  such  prayer  appears 
to  be  reasonable :  therefore, 

1.  Be  it  enacted  by  the  people  of  the  state  of  New  York, 
represented  in  senate  and  assembly,  that  John  Lansing,  Jun. 
the  chancellor  of  this  state,  De  Witt  Clinton  the  mayor,  and 
Maturin  Livingston  the  recorder  of  the  city  of  New  York, 
John  Murray  the  president  of  the  chamber  of  commerce  of 
the  city  of  New  York,  James  Farquhar  the  president,  and 
Thomas  Farmer  the  first  vice  presideptof  the  marine  so- 
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ciety  of  the  city  of  New  York,. Benjamin  Moore,  senior 
minister  of  the  episcopal  church  in  the  said  city^  and  John 
Rogers,  senior  minister  of  the  presbyterian  church  in  the 
said  city,  and  their  successors  in  office  respectively,  in  tir- 
tue  of  their  said  offices ;  shiall  be^  and  hereby  are  constituted 
and  declared  to  be  a  body  corporate,  in  fact,  and  in  name, 
by  the  name  and  .style  .of  the  trustees  x>f  the  Sailor'^  Snug 
Harbour  in  the  city  of.  New  York;  and  by  that  name  they 
and  their  successors  shall  have  continual  succession,  and 
shallbe  capable  in  Jaw  of  suing  and  being  sued,  pleading 
and  being  impleaded,  answering  and  being  answered  unto, 
defending  and  being  defended,  in  all  courts  and  places  what- 
soever, and  iniall  manner  of  actions,  suits,  complaints,,  mat- 
ters and  causes  whatsoever;  and  that  they  and  their  succes- 
sors may  hckve  a  common  seal,  and  may  change  and  alter  the 
same  at  their  pleasure ;  and  also,  that  tfaey  and  their  suc- 
cessorSf  by  the  name  and  style  aforesaid,  shall  be  capable 
in  law  of  holding  and^  lisposing  of  the  said  real  and  personal 
estate,  devised  and  bequeathed  as  aforesaid,  according  to 
the  inteption  of  the  said  will;  and  the  same  is  hereby  de- 
clared to  be  vested  in  them,  and  their  successors  in  office, 
for  the  purpose  therein  expressed ;  and  shall  ^Iso  be  capable 
of  purchasing,  holding  and  conveying  any  other  real  and 
personal  estate,  for  the  use  and  benefit  of  the  said  corpora- 
tion, in  such  manner  as  to  them,  or  a  majority  of  them,  shall 
appear  to  be  most  conducive  to  the  interest  i>f  the  «aid  in- 
stitution. 

The  second 'section  gives  to  the  trustees  the  power  to  make 
rules  and  regulations,'and  to  appoint  officers  for  the  govern- 
ment and  business  of  the  corporation,  and  provides  for  the 
mode  of  transacting  the  same. 

The  third  section  declares  that "  this  act  shall  be  deemed 
and  taken  to  be  a  public  act,  and  be  construed  in  all  courts 
and  places,  benignly  and  favourably^  for  the  purposes  therein 
intended." 

On  the  25th  of  March  1814,,  an  act  supplementary  to  thei 
act  of  incorporation  was  {mssned,  declaring,  that  persona  hold- 
ing certain  officetiai  should  act  as  trustees,  and  declaring  it  to 
be  the  duty  of  the  corporation  to  moike  aii  annual  report  of 
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their  funds  to  the  common  council  of  the  city,  of  the  estate 
of  their,  funds. 

The  counsel  for  the  tenants  gave  in  evidence  the  act  6f  the 
legislature  of  New  York,  *'  for  relief  against  absconding  abd 
absent  debtors,*'  passed  the  4th  of  April  17S6;  and  a  re- 
port made  to  the  superior  court  of  judicature  of  the  state  of 
New  York,  of  proceedings  under  the  act  against  Paul  Richard 
Randall,  by  which  he  was  declared  an  absent  debtor. 

Under  this  act  ^11. the  estate,  real  as  well  as  personal,  of 
Paul  Richard  Randall,  as  an  absent  debitor,  of  what  kindx)r 
nature  soever  the  same  might  bej  were,  on  the  13th  of  No- 
vember IQOO,  attached,  seized,  and  taken^'and  were,  by  the 
recorder  of  New  Yprk,nnder  and  in  puris^nce  of  the  previ- 
sions of  tire  law,  upon  tb.e  ^^d  of  December  iBOl^by  an  in- 
strument of  writing  under  his  hand;  and  seal,  conveyed  to 
Charles  Ludlow,  James  Brewer  ton,  and  Roger  Strong,  all  of 
the  city  of  New  York;,  to  be. trustees  for.  all  the  creditors  of 
the  said  Paul^RichardRandall,  who  afterwards  duly  qualified 
as  trustee^. 

Subsequently,  on  the  .14th  of  April  1808,  upon  a  further  ap- 
plication to  the  recorder  of  New  York,.Paul  Richard  Randall 
being  still  absent,  other  trustees  are  appointed,  according  to 
law^  who  were,  on  the  same  day,  qualified  to  act  as  trustees. 

The  demandant  gave  in  evidence  the  following  rules  of  the 
supreme  court  of  judicature  of  the  people  of  the  state  of  New 
York' 

February  nth,  1804. 

'^  In  the  matter  of  Paul  Richard  Randall,  an  .absent  debtor. 

^^  On  reading  and  filing  the  petition  of  Alexander  Stewart, 
White  Matlack,  and  Catherine  Brewertop,  agents  and  attor- 
neys of  the  said  Paul  Richarcl  Randall,  and  also  reading  and 
filing  the  answer. of  C|iaries. Ludlow,  James  Brewerton,  and 
Roger  Strong,  trustees  for  all  the  creditors  of  the  said  Paul 

gichard  Randall,  to  the  said  petition,  and  on  motion  of  Mr 
amiltoui  attorney  of  the  said  Alexander  Stewart,  White 
Mallock,  and  Catherine  Brewerton,  it  is  ordered  by  the  court, 
|hat  the  said  trustees  pay  to  the  said  Paul  Richard  Randall, 
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or  to  hit  said  agenu  aiid  attorneys,  for  his  use,  the  sum  of 
five  thousand  five  hundred  dollars,  >out  of.  the  moneys  now 
remaining  in  the  hands  of  the  said  trustees/' 

-""         AuguH9th,  1804. 

<<In  the  matter  of  Paul  R.  RandaU,  an  absent  debtor,  and 
his  assignees,  &c. 

^<  On  reading  and  filing  the  petition  of  Alexander  Phoenix, 
the  attorney  and  agent  for  Paul  Richaird  Randall,  together 
with  a  certified  copy  of  the  power  of  attorney,  and  the  ac- 
knowledgements of  the  trustees  and  former  attorneys  of  the 
said  Paul,  thereunto  annexed,  and  on  motion  of  Mr  Van 
Wyck,  of  counsel  for  the  said  Alexander,  ordered  that  the 
rule  heretofore,  in  February  term  last,  made  in  the  said  mat- 
ter, be  vacated,  and  that  the  said  sum  of  five  thousand  five 
hundred  dollars,  acknowledged  to  be  still  remaining  in  the 
hands  of  the  said  Charles  Ludlow,  James  Brewerton,  and  Ro- 
ger Strong,  trustees  as  aforesaid,  be  paid  over  by  them  to 
the  said  Alexander  Phoenix,  as  the  attorney  and  agent  of  the 
said  Paul  Richard  Randall/' 

It  appeared  in  evidence,  that  Catherine  Brewerton  died 
some  time  in  or  about  the  year  of  our  Lord  1815,  and  that 
Paul  R.  Randall  died  some  time  in  the  year  of  our  Lord  1820, 
Catherine  Brewerton,  having  first,  while  a  widow,  made  her 
last  will  and  testament,  dated  the  5ih  of  June  A.  D.  1815, 
duly  executed  and  attested  to  pass  real  estate,  and  deVised 
among  other  things  as  follows,  that  is  to  say : 

''  Secondly,  I  give,  devise  and  bequeath,  all  my  estate,  real 
and  personal,  whatsoever  and  wheresoever,  in  law  or  equity, 
in  possession,  reversion,  remainder  or  expectancy,  (except- 
ing such  as  is  herein  otherwise  specially  mentioned)  unto  my 
executors  hereinafter  named,  and  to  the  survivor  of  them, 
his  heirs  and  assigns  for  ever,  upon  trust  nevertheless  for  the 
uses  and  purposes  hereinafter  mentioned  and  intended,  that 
is  to  say,  that  my  executors  shall,"  &c. 

Upon  the  trial  of  the  cause  in  the  circuit  court  the  judges 
were  opposed  in  opinion  upon  the  following  points,  which 
were  certified  to  the  court. 
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I.  Whethier,  inasmuch  as  the  count  in  the  cause  is  for  the 
entire  right  in  the  premises,  the  demandant  caa  recover  a 
less  quantity  than  the  entirety. 

II.  Whether  John  Inglis,  the  demandant,  was  or  was  not 
capable  of  taking  lands  in  the  state  of  New  York  by  descent, 
which  general  question  presents  itself  under  the  following 
aspects: 

1.  Whether,  in  case  he  was  born  before  the  4th  of  July 
1776,  he  is  an  alien,  and  disabled  from  taking  real  estate  by 
inheritance. 

2.  Whether,  in  case  he  was  born  after  the  4th  of  July 
1776,  and  before  the  15th  of  Septepiber  of  the  same  year, 
when  the  British  look  possession  of  New  York,  he  would  be 
under  the  like  disability. 

3.  Whether,  if  he  was  bom  after  the  British  todc  posses- 
sion of  New  York,  and  before  the  evacuation  on  the  25th  of 
November  1783,  he  would  be  under  the  like  disability. 

4..  What  would  be  the  effect  upon  the  tight  of  John  Inglis 
to  inherit  real  estate  in  New  York,  if  the  grand  assize  should 
find  that  Charles  Inglis,  the  father,  and  John  Inglis,  the  de- 
mandant, did,  in  point  of  fact;  elect  to  become  and  continue 
British  subjects  and  not  American  citizens  H 

III.  Whether  the  will  of  Catherine  Brewerion  was  suffi- 
cient to  pass  her  right  ai\d  interest  in  the  premises  in  ques- 
tion, so  as  to  defeat  the  demandant  in  any  resj>ect ;  the  pre- 
mises being,  at  the  date  of  the  will  and  ever  since,  held 
adversely  by  the  tenants  in  this  suit. 

lY.  Whether  the  proceedings  against  Paul  R.  Randal),  as 
an  absent  debtor,  passed  bis  right  or  interest  in  the  lands  in 
question  to,  and  vested  the  same  in  the  trustees  appointed 
under  the  said  proceedings,  or  either  of  them,  so  as  to  defeat 
the  deoftandant  in  any  respect. 

V.  Whether  the  devise  in  the  will  of  Robert  Richard  Ran- 
dall of  the  lands  in  question  is  a  valid  devise,  so  as  to  divest 
the  heir  at  law  of  his  legal  estate,  ot  to  affect  the  lands  in 
his  hands  with  a  trust. 

The  cause  was  argued  by  Mr  Ogden  and  Mr  Webster,  for 
the  demandant,  and  by  Mr  Talcott  and  Mr  W^irt,  for  the 
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tenants.    The  armament  was  commenced  and  concluded  by 
the  counsel  for  the  tenants. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  Circuit  court  for  the  southern 
district  of  New  York,  upon  several  points,  oh  a  division  of 
opinion  certified  by  that  court.  In  the  examination  of  these 
points,  I  shall  pursue  the  order  in  which  they  have  been  dis- 
cussed *at  the  bar. 

i.  '' Whether  the  devise  in  the  will  of  Robert  Richard 
Randall,  of  the  lands  in  question,  is  a  valid  devise,  so  as  to 
divest  tht)  heir  at  law  of  his  legal  estate,  or  to  affect  the  lands 
in  his  hands  with  a  trust'' . 

This  question  arises  upon  the  residuary  clause  in  the  will^ 
in  which  the  testator  declares:  that  as  to  and  concerning 
aU  the  rest,  residue,  and  remainder  of  my  estate,  both  real 
and  personal,  I^|[ive,  devise  and  bequeath  the  same  unto  the 
chancelloj  of  the  state  of  New  York,  the  mayor  and  recor- 
der of  the  city  of  New  York,  &c.  (naming  several  other  per- 
sons by  their  official  description  only)  to  have  and  to  hold  all 
and  singular  the  *  said  rest,  residue  and  remainder  of  my 
said  real  and  personal  estate,  unto  them,  and  their  respec- 
tive successors  in  office,  for  ever,  to,  for  a^d  upon,  the  uses, 
trusts,  intents  and .  purposes,  and  subject  to  the  directions 
.  and  appoinihients  hereinafter  mentioned  and  declared  con- 
cerning the  same,  that  is  to  say :  out  of  the  rents,  issues  end 
profits  of  the  said  riest,  residue  and  remainder  of  my  said  real 
and'^personol  estate,  to  erect  and  biiild  upon  some  eligible 
part  of  the  land  upon  which  I  now  reside,  an^asylum^  or 
marine  hospital,  to  be  called  <^the  Sailor's  Snug  Harbour j" 
for  the^  purpose  of  supporting  aged,  decrepid,  and  worn-out 
sailors,  &e.  And  after  giving  directions  as  to  the  manage- 
melit  of  the  fund  by  his  trustees,  aii'd  declaring  that  it  is  his 
intention,  that  the  institution  erected  by  his  will  should  be 
perpetual,  aihd  that  the  above  mentioned  officers  for  the  tim.e 
being)  and  their  suogessors,  should  forever  continue  to  be  the 
governors  thereof,  and  have  the  superintendence  of  the  sania, 
he  then  ad^,  "and  it  is  my  will  and  desire,  that  if  ii  cannot 
legally  be  done,  according  to  my:  above  intention,  by  them, 
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without  an  act  of  the  legislature,  it  is  my  will  and  desiroi 
that  they  will  as  soon  as  possible  apply  for  an  act  of  the 
legislature  to  incorporate  them  for  the  purposes  above  speci- 
fied. And  I  do  hereby  declare  it  to  be  my  will  and  inten- 
tion, that  the  said  rest,  residue  and  remainder  of  my  said 
real  and  personal  estate,  should  be  at  all  e?ents  applied  for 
the  uses  and  purposes  above  set  forth ;  and  that  it  is  my  de- 
sire all  courts  of  law  and  equity  will  so  construe  this  my 
said  will  as  to  have  the  said  estate  appropriated  to  the  above 
uses,  and  that  the  same  should  in  no  case,  for  want  of  legal 
form  or  otherwise,  be  so  construed  as  that  my  relations,  or 
any  other  persons,  should  heir,  possess  or  enjoy  my  .property, 
except  in  the  manner,  and  for  the  uses  herein  above  spe- 
cified." 

The  legislature  of  the  state  of  New  York,  within  a  few 
years  after  tbe  death  of  the  testator,  on  the  application  of 
the  trustees,  who  are  also  named  as  executors  in  the  will, 
passed  a  law,  constituting  the  persons  holding  the  c^ces 
designated  in  the  will,  and  their  successors  in  ofllce,  a  body 
corporate,  by  the  name  and  style  of  ^^  tbe  Trustees  of  the 
Sailor's  Snug  Harbour  in  the  city  of  New  York,"  and  declar- 
ing tha.t  they  and  their  successors,  by  the  name  and  style 
aforesaid,  shall  be  capable  in  law  of  holding  and  disposing 
of  the  said  real  and  personal  estate,  devised  and  bequeathed 
as  aforesaid,  according  to  the  intentions  of  the  aforesaid  will. 
And  that  the  same  is  hereby  declared  to  be  vested  in  them 
and  their  successors  in  office  for  the  .purposes  therein  ex- 
pressed. 

If,  after  such  a  plain  and  unequivocal  declaration  of  the 
testator  with  respect  to  the  disposition,  of  bis  property,  so 
cautiously  guarding  against,  and  providing  for  every  sup- 
posed difficulty  that  might  arise,  any  technical  objection  shall 
now  be  interposed  to  defeat  his  purpose,  it  will  form  an  ex- 
ception to  what  we  find  so  universally  laid  down  in  ail  our 
books,  as  a  cardinal  rule  in  the  construction  of  wills,  that 
the  intention  of  the  testator  is  to  besought  after  and  carried 
into  effect.  But  no  such  difficulty  in  my  judgment  is  here 
presented.  If  the  intention  of  the  testator  cannot  be  darried 
into  effect,  precisely  in.  the  mode  at  first  contemplated  by 
Vol.  Ill— P 
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him,  consistently  with  the  rules  of  law,  he  has  provided  an 
alternatfye,  which,  with  the  aid  of  the  act  of  the  legislature, 
must  remove  all  difficulty. 

The  case  of  the  Baptist  Association  vs.  Hart's  executors,  4 
Wheat.  27,  is  supposed  to  have  a  strong  bearing  upon  the 
present.  This  is  however  distinguishable  in  many  important 
particulars  from  that.  The  bequest  there  was,  "  to  the  Bap^ 
tist  Association  that  for  ordinary  meets  at  Philadelphia" 
This  association  not  being  incorporated,  was  considered  in- 
capable of  taking  the  trust  as  a  society.  It  was  a  devise  in 
presenti,  to  take  effect  immediately  on  the  death  of  the  testa- 
tor,  and  the  individuals  composing  it  ^ere  numerous  and  un- 
certain)  and  there  was  no  executory  bequest  over  to  the 
association  if  it  should  become  incorporated.  The  court 
therefore  considered  the  bequest  gone  for  uncertainty  as  to 
the  devisees,  and  tbe  property  vested  in  the  next  of  kin,  or 
was  disposed  of  by  some  other  provision  in  the  will.  If  the 
testator  in  that  case  had  bequeathed  the  property  to  the 
Baptist  Association  on'  its  becoming  thereafter,  and  within  a 
reasonable  time  incorporated,  could  there  be  a  doubt  but  |hat 
the  subsequent  incorporation  would  have  con^ferred  on  the 
association  the  capacity  of  taking  and  managing  the  fund. 

In  the  case-  now  before  the  eourt,  there  is  no  uncertainty 
with  respect  to  the  individuals  who  were  to  execute  the  trust. 
The  designation  of  the  trustees  by  their  official  character,  is 
equivalent  to  naming  them  by  their  proper  names.  Each  of- 
fice referred  to  was  filled  by  a  single  individual,  and  the 
naming  of  them  by  their  official  distinction  was  a  mere  desig- 
natio  persons.  They  are  appointed  executors  by  the  same 
dei>cription,^and  no  objection  could  lie  to  their  qualifying  and 
acting  as  such.  The  trust  was  not  to  be  executed  by  them  in 
their  official  characters,  but  in  their  private  and  individual 
capacities.  But  admitting  ^hat  if  the  devise  in  the  present 
case  had  been  to  the  officers  named  in  the  will  and  their  suc- 
cessors, to  execute  the  trust,  and  no  other  contingent  provi- 
sion'made,  it  would  fall  within  the  case  of  the  Baptist  Asso- 
ciation vs.  Hart's  executors. 

The  subsequent  provisions  in  the  will  must  ifemove  all 
difficulty  on  this  ground.  If  the  first  mode  pointed  out  by 
the  testator  for  carrying  into  execution  his  will  and  inien- 


JANUARY  TERM  1830.  116 

[Inglis  «••  The  Trusteei  of  the  Sailor's  Snftg  Harbour.] 
tion,  with  respect  to  this  fund,  cannot  legally  take  effect,  it 
must  be  rejected,  and  the  will  stand  as  if  it  had  never  been 
inserted  ;  and  the  devise  would  then  be  to  a  corporation,  to 
be  created  by  the  legislature,  composed  of  the  several  offi- 
cers designated  in  the  will  as  trustees,  to  take  the  estate  and 
execute  the  trust. 

And  what  objection  can  there  be  to  this  as  a  valid  exe* 
cutory  devise,  which  is  such  a  disposition  of  lands,  that 
thereby  no  estate  vests  at  the  death  of  the  devisor,  but  only 
on  some  future  contingency  *?  By  an  executory  devise,  a 
freehold  may  be  made  to  commence  in  future,  and  needs 
no  particular  estates  to  support  it.  The  future  estate  is  to 
arise  upon  some  specified  contingency,  and  the  fee  sitnple 
is  left  to/descend  to  the  heir  at  law  until  such  contingency 
happens.  A  common  case  put  in  the  books  to  illustrate 
the  r4ile  is  :  if  one  devises  land  to  a  feme  sole  and  her  heirs 
upon  her  marriage.  This  would  be  a  freehold  commencing 
in  futuro,  without  any  particular  estate  to  support  it,  and 
would  be  void  in  a  deed,  though  good  by  executory  devise, 
2  Black.  Com.  175.  This  contingency  must  happen  within 
a  reasonable  time,  and  the  utmost  length  of  time  the  law  dl*- 
lows  for  this  is,  that  of  a  life  or  lives  in  bein*::;  and  twenty-one 
years  afterwards.  The  devise  in  this  case  does  not  purport 
to  be  a  present  devise  to  a  corporation  not  in  being,  but  a 
devise  to  take  ettect  in  futuro  upon  the  corporation  being 
created.  Tho  contingency  was  not  too  remote.  The  incor- 
poration was  to  be  procured,  according  to  the  directions  in 
•the  will,  as  soon  as  possible,  on  its  being  ascertained  that 
the  trust  could  not  legally  be  carried  into  effect  in  the  mode 
first  designated  by  the  testator.  It  is  a  devise  to  take  effect 
upon  condition  that  the  legislature  should  pass  a  law  incorpo- 
rating the  trustees  named  in  the  will.  Every  executory  devise 
is  upon  some  condition  or  contingency,  and  takes  effect^only 
upon  the  happening  of  such  contingency  or  the  performance 
of  such  condition.  As  in  the  case  put  of  a  devise  to  a  feme 
sole  upon  her  marriage.  The  devise  depends  on  the  condi- 
tion of  her  afterwards  marrying. 
The  doctrine  sanctioned  by  the  court  in  Porter's  case,  1 
Coke's  Rep.  24,  admits  the  validity  of  a  devise  to  a  future  in- 
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corporation.  In  answer  to  the  argument  that  the  devise  of  a 
charitable  use  was  void  under  the  statute  23  Hen,  8,  it  was 
said,  that  admitting  this,  vet  the  condition  was  not  void  in  that 
case.  For  the  testator  devised  that  his  wife  shall  have  his 
lands  and  tenements,  upon  condKion  that  she,  by  the  advice  of 
learned  counsel,  in  convenient  time  after  his  death,  shall  as- 
sure all  his  lands  and  tenements  for  the  maintenance  and  con- 
tinuance of  the  said. free  school,  and  alms  men  and  alms 
women  for  ever.  So  that  although  the  said  uses  were  prohibit- 
ed by  the  statute,  yet.  the  testator  hath  devised,  that  counsel 
learned  should  advise,  how  the  said  lands  and  tenements 
should  be  assured,  for  the  uses  aforesaid,  and  that  may  be  ad- 
vised lawfully:  viz.  To  make  a  corporation  of  them  by  the 
king's  letters  patent,  and  afterwards,  by  license,  to  assure  the 
lands  and  tenements  to  them.  So  if  a  man  devise  that  his  exe- 
cutors shall,  by  the  advice  of  learted  counsel,  convey  his  lands 
to  any  corporation,  spiritual  or  temporal,  this  is  not  against 
any  act  of  parliament,  because  it  may  lawfully  be  done  by 
license,  &c.  and  so  doubtless' was  the  intent  of  the  testator, 
for  he  would  have  the  lands  assured  for  the  maintenance  of 
the  free  school,  and  poor,  for  ever,  which  cannot  be  done 
without  incorporation  and  license,  as  aforesaid ;  so  the  con- 
dition is  npt  against  law :  qtwd  fuU  conceasum  per  curiam. 

The  devise  in  that  case  could  if6t  take  effect  without  the 
incorporation.  This  was  the  condition  upon  which  its  validity 
depended.  And  the  incorporation  was  to  be  procured  after 
the  death  of  the  testator.  The  devise  then,  as  also  in  the  case 
now  before  the  court,  does  not  purport  to  be  a  present  devise, 
but  to  take  effect  upon  some  future  event.  And  this  distin- 
guishes the  present  case  from  that  of  the  Baptist  Association 
vs.  Hart's  executors,  in  another  important  circumstance. 
There  it  was  a  present  devise,  here  it  is  a  future  devise.  A 
devise  to  the  first  son  of  A.  he  having  no  son  at  that  time,  is 
void;  because  it  is  by  way  of  a  present  devise,  and  the  de- 
visee is  not  in  esse.  But  a  devise  to  the  first  son  of  A.  when 
he  shall  have  one,  is  good;  for  that  is  onljra  future  devise, 
and  valid  as  an  executory  devise.  1  Salk.  226,  229. 

The  cases  in  the  books  are  very  strong  to  show,  thai  for 
the  purpose  of  carry  rng  into  effect  the  intention  of  the  tes- 
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tatbr,  any  mode  pointed  out  by  him  will  be  Banctioned,  if 
consistent  with  the  rules  of  law,  although  some  may  fail.  In 
Theliusson  vs.  Woodford,  4  Ves.  Jun.  325,  Builer,  Justicq, 
sitting  with  the  lord  chancellor,  refers  to,  and  adopts  with 
approbation,  the  rule  laid  down  by  lord  Talbot  in  Hopkins 
vs.  Hopkins:  that  in  such  cases,  (on  wills,)  the  method  of 
the  courts  is  not  to  set  aside  the  intent  because  it  cannot 
take  effect  so  fully  as  the  testator  desired,  but  to  let  it  work 
as  far  as  it  can.  Most  executory  devises,  he  says,  are  without 
any  freehold  to  support  them ;  the  number  of  contingencies 
is  not  material,  if  they  are  to  happen  within  the  limits  allow- 
ed by  law.  That  it  was  never  held  that  executory  devises 
are  to  be  governed  by  the  rules  of  law,  as  to  common  law 
conveyances.  The  only  question  is,  whether  the. contingen- 
cies are  to  happen  within  a  reasonable  time  or  not.  The 
master  of  the  rolls  in  that  case  says,  (p.  329,)  he  knows  of 
only  one  general  rule  of  construction,  equally  for  courts  of 
equity  and  courts  of  law,  applicable  to  wills;  The  intention 
of  the  testator  is  to  be  sought  for,  and  the  will  carried  into 
effect,  provided  it  can  be  done  consistent  with  tl^e  rules  of 
law.  And  he  adds  another  rule,  which  has  become  an 
established  rule  of  construction.  That  if  the  court  can  see 
a  general  intention,  consistent  with  the  rules  of  law,  but  the 
testator  has  attempted  to  carry  it  into  effect  in  a  way  that 
is  not  permitted,  the  court  is  to  give  effect  to  the  general 
intention,  though  the  particular  mode  shall  fail,  i  Peere 
Wms,  332.     2  Brown's  Ch.  51. 

The  language  of  Lord  Mansfield  in  the  case  of  Chapmian 
v«.  Brown,  3  Burr.  1634,  is  very  strong  to  show  how  far 
courU  will  go  to  carry  into  effect  the  intention  of  the  testa- 
tor. To  attain  the  intent,  he  says,  words  of  limitation  shall 
operate  as  wordsof  purchase;  implication  shalt supply  verbal 
qmissions.  The  letter  shall  give  way,  every  inaccuracy  of- 
grammar,  every  impropriety  of  terms,  shall  be  corrected  by 
the  general  meaning,  if  that  be  clear  and  manifest. 

In  Bartlet  vs.  King,  12  Mass.  Rep.  543,  the  supreme  judi- 
cial court  of  Massachusetts  adopt  the  rule  laid  down  in 
Theliusson  vs.  Woodford,  that  the  court  is  bound  to  carry 
the  will  into  effect  if  they  can  see  a  general  injtention  con- 
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sistent  with  the  rules  of  law,  even  if  the  particular  mode  or 
manner  pointed  out  by  the  testator  is  illegal.  And  the  court 
refer  with  approbation  to  what  is  laid  down  by  Powell  in 
his  Treatise  on  Devisest  421,  that  a  devise  is  never  con- 
strued absolutely  void  for  uncertainty,  but  from  necessity: 
if  it  be  possible  to  reduce  it  to  certainty  it  is  good.  So  also 
in  Finlay  vs.  Riddle,  3  Bihn.  Rep.  162,  in  the  supreme 
court  of  Pennsylvania,  the  rule  is  recognized,  that  the  gene- 
ral intent  must  be  carried  into  effect,  even  if  it  is  at  the 
expense  of  the  particular  intent. 

A  rule  so  reasonable  and  just  in  itself,  and  in  such  per- 
fect harmony  with  the  whole  doctrine  of  the  law  in  relation 
to  the  construction  of  wills,  cannot  but  receive  the  approba- 
tion and  sanction  of  all  courts  of  justice ;  and  a  stronger 
oase  calling  for  the  application  of  that  rule  can  scarcely 
be  imagined  than  the  one  now  before  the  court.  The  gene- 
ia;l  intent  of  the  testator,  that  this  fund  should  be  applied 
to  the  maintenance  and  support  of  aged,  decrepid  and  worn 
out  sailors,  cannot  be  mistaken.  And  he  seems  to  have 
anticipated  that  some  difficulty  might  arise,  about  its  being 
legally  done  in  the  particular  m6de  pointed  out  by  him. 
And  to  guard  against  a  failure  of  his  purpose  on  that  account, 
he  directs  application  to  be. made  to  the  legislature  for  an 
iQcorporation,  to  take  and  execute  the  trust  according  to 
his  will;  declaring  his  will  and  intention  to  be,  that  his  estate 
should  at  all  events  be  applied  to  the  uses  and  purposes 
aforesaid;  and  desiring  all  courts  of  law  and  equity. so  to 
coq/itrue.his  will,  as  to  have  his  estate  applied  to  such  uses. 
And  to  make  it  still  more  secure,'  if  possible,  he  finally  di-^ 
rects  that  his  will  should  in  no  case,  for  want  of  legal  form 
or  otherwise,  be  so  construed,  as  that  his  relations,  or  any 
other  persons,  should  heir,  possess  or  enjoy  his  property, 
except  in  the  manner  and  for  the  uses  specified  in  his:  will. 

The  will  looks  therefore  to  three  alternatives: 

1.  That  the  officers  named  in  the  will  as  trustees,  sliould 
take  the  estate  and  execute  the  trust. 

3.  If  that  could  not  legtUy  be  done,  then  he  directs  hit* 
trustees  to  procure  an  act  of  incorporation,  and  vesta  the 
estate  in  it  for  the  purpose  of  executing  the  trust. 
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3.    If  both  these  should  fail,  bis  heirs,  or  whosoever 
should  possess  and  enjoy  the  property,  are  charged  with  the 
trusts 

<.  That  this  trust  is  fastened  upon  the  latid  cannot  adroit  of 
a  doubt.  Wherever  a  person  by  will  gives  property,  and 
points  put  the  object,  the  property,  and  the  way  in  which  it 
shall  go,  a  trust  is  created;  unless  he  shows  clearly,  that  bis 
desire  expressed  is  to  be  controlled  by  the  trustee,  and  that 
he  shall  have  an  option  to  defeat  it.    2  Ves,  Jun.  33{>. 

It  has  been  urged  by  the  demandant's  counsel,  that  these 
lands  cannot  be  charged  with  the  trust  in  the  hand^  of  the 
heir,  because  the  will  directs  that  they  shall  not  be  pos- 
sessed or  enjoyed,  except  in  the  tAanner  and  for  the  uses 
specified.  That  the  manner  and  the  ti^e  must  concur  in 
order  to  charge  the  trust  on  the  land.  But  I  apprehend 
this  is  a  mistaken  application  of  the  tdrm  manner^as  here 
used.  It  does  not  refer  to  the  persons  who  were  to 'execute 
the  trust.  But  to  the  mode  or  manner  in  which  it  was  to 
be  carried  into  effect,  viz.  by  erecting  upoil  some  eligible 
part  of  the  land  an  asylum,  or  marine  hospital,  to  be  called 
the  Sailor's  Snug  Harbour.  And.  the  uses  were,  '*  for  the 
purpose  of  maintaining  and  supporting  aged,  decrepid  aiid 
worn  out  sailors."  Whoever  therefore  takes  the  land,  takes 
it  charged  with  these  uses  or  trusts,  which  are  to  be  exe- 
cuted in  the  manner  above  mentioned.  And  if  so,-  there 
can  be  oo  objection  to  the  act  of  incorporation,  and  the 
vesting  the  title  therein  declared.  It  does  not  interfere  w!th 
any  vested  rights  in  the  heir..  He  has  no  beneficial  interest 
in  the  land.  And  the  law  only  transfers  the  execution  of 
th^  trust  from  him  to  the  corporation,  and  thereby  carrying 
into  effect  the  clear  and  manifest  intention  of  the  testator. 
But  being  of  opinion  that  the  legal  estate  passed  under  the 
will,  I  have  not  deemed  it  necessary  to  pursue  the  question 
of  trust,  and  have  simply  referred  to  it,  as  being  embraced 
in  the  point  submitted  to  this  court. 

If  this  is  to  be  considered  a  devise  to  a  corporation^  it 
will  not  come  within  the  prohibitions  in  the  statute  of  wills, 
1  Revised  Laws,  364.  For  this  act  of  incorporation  is,  pro 
tanto,  a  repeal  of  that  statute. 

Taking  this  devise  therefore  in  either  of  the  points  of  view 
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in  whicn  it  haslieen  considered,  the  answer  to  the  question 
put  must  be,  that  it  is  valid,  so  as  to  divest  the  heir  of  his 
legal  estate,  or  at  all  events,  to  Bflect  the  lands  in  his  hands 
with  the  trust  declared  in  the  will. 

If  this  view  of  the  devise  in  the  will  of  Robert  Richard 
Randall  be  correct,  it  puts  an  end  to  the  right  and  claim  of 
the  demandant,  and  might  render*  it  unnecessary  to  examine 
the  other  points  which  have  been  certified  to  this  court,  had 
the  questions  come  up  on  a  special  verdict  or  bill  of  excep- 
tions. But  coming  up  on  a  certificate  of  a  division  of  opin" 
ion,  it  has  been  the  usual  course  of  this  court  to  express  an 
opinion  upon  all  the  points. 

It  is  not  however  deemed  necessary  to  go  into  a  very  ex- 
tended examination  of  the  other  questions,  as  the  opinion 
of  the  court  upon  the  one  already  considered,  is  conclusive 
aigainst  the  right  of  recovery  in  this  action. 

II.  The  second  general  question  is,  whether  John  Inglis, 
the  demandant,  was.  or  was  not  capable  of  staking  lands  in 
the  state  of  New  York  by  descent. 

This  question  is  presented  under  several  aspects,  for  the 
purpose  of  meeting  what  at  present  from  the  evidence  ap- 
pears a  little  uncertain,  as  to  the  time  of  the  birth  of  John 
Ingiis.  This  question  as  here  presented,  docs  not  call  upon 
the  court  for  an  opinion  upon  the  broad  doctrine  of  alle- 
giance and  the  right  of  expatriation,  under  a  settled  and 
unchanged  state  of  society  and  government.  But  to  decide 
what  are  the  rights  of  the  individuals  composing  that  socie- 
ty, and  living  under  the  protection  of  that  government,  when 
a  revolution  occurs ;  a  dismemberment  takes  place ;  new  go- 
vernments are  formed ;  and  new  relations  between  the  go- 
vernment and  the  people  are  esttiblished. 

If  John  Ingiis,  according  to  tt^e  first  supposition  under 
this  point,  was  born  before  the  4th  of  July  1776,  he  is  an 
alien ;  unless  his  remaining  in  New  York  during  the  war 
changed  his  character  and  made  him  an  American  citizen. 
It  is  universally  admitted,  both  in  the  English  courts  and  in 
those  of  our  own  country,  that  all  persons  born  within. the 
colonies  of  North  America,  whilst  subject  to  the  crown  of 
Great  Britain,  were  natural  born  British  subjects,  and  it 
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must  necessarily  foltow,  that  that  character  was  changed  by 
the  separation  of  the  colonies  froni  the  parent  state^  ftnd  the 
acknowledgement  of  their  independence. 

The  rule  as(  to  the  point  of  time  at  which  the  American  ante 
fMtfi  ceased  to  be  British  subjects,  differs  in  this  country  and  in 
England,  as  established  by  the  courts  of  justice  in  the  respec- 
tive countries.  The  English  rule  is  to  take  the  date  of  the 
treaty  of  peace  iii  1783.  Our  rule  is  to  take  the  date  of  the 
declaration  of  independence.  And  in  the  application  of  the 
rale  to  different  cases,  some  difference  in  opinion  may  arise. 
The  settled  doctrine  of  this  country  is,  that  a  person  born 
here,  who  left  the  country  before  the  declaration  of  indepen- 
dence, and  never  returned  here,  became  thereby  an  alien,  and 
incapable  of  taking  lands  subsequently  by  descent  in  this 
country.  The  right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  the  time  of  descent  cast.  The  descent 
cast  in  this  case  being  long  after  the  treaty  of  peacoi'the 
difficulty  which  has  arisen  in  some  cases,  where  ^he  title  was 
acquired  between  the  declaration  of  independence  and  the 
treaty  of  peace,  does  not  arise  bere.  Prima  facie,  and  as  a 
general  rule^  the  character  in  which  the  American  ante  nati 
are  to  be  considered,  will  depend  upon,  and  be  determined  by 
the  situation  of  the  party  and  the  election  made  at  the  date  of 
the  declaration  of  independence,  according  to  our  rule;  or 
the  treaty  of  peace  according  to  the  British  rule.  But  this 
general  rule  must  necessarily  be  controlled  by  special  cir- 
cumstances attending  particular  cases.  And  if  the  right  of 
election  is  at  all  admitted,  it  must  be  determined,  in  most 
cases,  by  what  took  place  during  the  struggle,  and  between 
the  declaration  of  independisnce  and  the  treaty  of  peace. 
To  say  that  the  election  must  have  been  made  before,  or  im- 
mediately at  the  declaration  of  independence,  would  render 
the  right  nugatory. 

The  doctrine  of  perpetual  allegianceis  not  applied  by  the 
British  courts  to  the  American  ante  naii.  This  is  fully 
shown  by  the  late  case  of  Doc  ve.  Acklam,  2  Barn.  &  Cresw. 
779.  Chief  Justice  Abbott  says,  ''  James  Ludlow,  the  father 
of  Frances  May,  the  lessor  of  the  plaintiff,  was  undoubtedly 
born  a  subject  of  Crreat  Brifain.  He  was  born  in  a  part  of 
Vol.  Ill— Q 
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America  which  was  at  the  time  of  his  birth  a  British  colony, 
and  parcel  of  the  dominions  of  the  crown  of  Great  Britain ; 
but  upon  the  fact  found,  we  are  of  opinion  that  he  was  not  a 
subject  of  the  crown  of  Great  Britain  at  the  time  of  the  birth 
of  his  daughter.  She  was  6orn  after  the  independence  of 
the  colonies  was  recognised  by  the  crown  of  Great  Britain, 
after  the  colonics  had  become  United  States,  and  their  in- 
habitants generally  citizens  of  those  states.  And  her  father 
by  his  continued  residence  in  those  states  manifestly  became 
a  citizen  of  them."  He  considered  the  treaty  of  peace  as  a 
release,  from  their  allegiance,  of  all  British  subjects  who  re- 
mained there.  A  declaration,  says  he,  that  a  state  shall  be 
free,  sovereign  and  independent,  is  a  declaration,  that  the 
people  composing  the  state  shall  iio  longer  be  considered 
as  subjects  of  the  sovereign  by  whom  such  a  declaration  is 
made.  And  this  court,  in  the  case  of  Blight's  Lessee  vs.  Ro- 
chester, 7  Wheat.  544,  adopted  the  same  rule  with  respect 
to  the  right  of  British  subjects  here.  That  although  born 
before  the  revolution,  they  are  equally  incapable  with  those 
born  Subsequent  to  that  event  of  inheriting  or  transmitting 
the  inheritance  of  lands  in  this  country.  The  British  doc- 
trine therefore  is,  that  the  American  antenati^  by  remaining 
in  America  after  the  treaty  of  peace,  lost  their  character  of 
British  subjects.  And  our  doctrine  is,  that  by  withdrawing 
from  this  country,  and  adhering  to  the  British  government 
they  lost,  or,  perhaps  more  properly  speaking,  never  acquired 
the  character  of  American  citizens. 

This  right  of  election  must  necessarily  exist,  in  all  re- 
volutions like  ours,  and  is.  so  well  established  by  adjudged 
cases,  that  it  is  entirely  unnecessary  to  enter  into  an  ex- 
amination of  the  authorities.  The  only  difficulty  that  can 
arise  is,  to  determine  the  time  when  the  election  should  have 
been  made.  Vattel,  B.  1,  ch.  3,  £ec.  33.  1  Dall.  58.  2 
Dall.  234.  20  Johns.  332.  2  Mass.  179,  23G,  244,  note. 
2  Pickering,  394.    2  Kent's  Com.  49. 

I  am  not  aware  of  anylcase  in  the  American  courts  where 
this  right  of  election  has  been  denied,  except  that  of  Ainsley 
vs.  Martin,  9  Mass.  454.  Chief  Justice  Parsons  does  there 
seem  to  recognise,  and  apply  the  doctrine  of  perpetual  alle- 
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giance,  in  its  fuUest  extent.  He  then  declares  that  a  person 
born  in  Massachusetts,  and  who,  before  the  4th  of  July 
1776,  withdrew  into  the  British  dominions,  and  never  since 
returned  into  the  United  States,  wa3  not  an  alien,  that  his 
allegiance  to  the  king'of  Great  Britain  was  founded  on  his 
birth,  within  his  dominions,  ahdahat  that  allegiance  accrued 
io  the  commonwealth  of  Massachusetts,  as  his  lawful  suc- 
cessor. But  he  adds  what  may  take  the  present  case  even 
out  of  his  rule :  "  It  not  being'  alleged,"  says  he,  ^^'that  the 
demandant  has  been  expatriated,  by  virtue  of  any  statute  or 
apy  judgment  of  law."  But  the  doctrine  laid  down  in  this 
case  is  certainly  not  that  which  prevailed  in  the  supreme 
judicial  court  of  Massachusetis,  both  before  and  since  that 
decision,  as  will  appear  by  the  cases  above  referred  to  of 
Gardner  V8  Ward,  and  Kilham  vs.  Ward,  2  Mass.  and  of 
George  Phipps,  2  Pickering,  394,  note. 

John  Inglid,  if  born  before  the  declaration  of  indepen- 
dence, must  have  been  very  young  at  that  time,  and  incapa- 
ble of  tiiakingan  election  for  himself;  but  he  must,  after  such 
a  lapse  of  time,  be  taken  to  have  adopted  and  ratified  the 
choice  made  for  him  by  his  father,  and  still  to  retain  the 
character  of  a  British  subject,  and  never  tp  have  become  an 
American  citizen,  if  his  father  was  so  to  be  considered.  He 
was  taken  *from  this  country  by  his  father  before  the  treaty 
of  peace,  and  has  continued  ever  since  to  reside  within  the 
British  dominions  without  signifying  any  dissent  to  the  elec- 
tion made  for  him ;  and  this  ratification,  as  io  all  his  rights, 
must  relate  back,  and  have  the  same  effect  and  operation, 
as  if  ^the  election  had  been  made  by  himself  at  that  time. 

How  then  is  his  father  Charles'  Inglis  to  be  considered  9 
Was  be  an  American  citizen  ?  He  was  here  at  the  tiine  of 
the  declaration  of  independence,  and  prima  facie  may  be 
deemed  to  have  become  thereby  an  American  citizen.  But 
this  prima  facie  presumption  may  be'  rebutted ;  otherwise 
there  is  no  force  or  meaning  in  the  right  of  election.  It 
surely  cannot  be  said,  that  nothing  short  of  actually  remov- 
ing from  the  country  before  the  declaration  of  independence 
wiU  be  received  as  evidence  of  the  election;  and  every  act 
-4hat  could  be-dene  to  signify  the  choice  that  bad  been  made. 
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except  actually  withdrawiog  from  the  country,  was  done  by 
Charles  Inglis.  He  resided  in  the  ci^  of  New  .York  at  the 
declaration  of  independence,  and  remained  there'  until  he 
removed  to  England,  a  short  time  before  the  evacuation  of 
the  city  by  the  British  rn  November  1783;  New  York  during 
the  whole  of  that  time,  except  from  July  to  September  1776, 
being  in  possession,  and  under  the  government  and  control 
of  tbe  British,  he  taking  a  part  and  acting  with  the  British; 
and  was,  according  to  the  strong  language  of  the  witness,  as 
much  a  royalist  as  he  himself  was,  and  that  no  man  could  be 
more  so.  Was  Charles  Inglis  under  these  circumstances  to 
be  considered  an  American  citizen  9  If  being  here  at  the 
declaration  of  independence  necessarily  made  him  such, 
under  all  possible  circumstances  he  was  an  American  citizen. 
But  I  apprehend  this  would  be  carrying  the  rule  to  ap  extent 
that  neyer  can  be  sanctioned  in  a  court  of  justice,  and  would 
ciertainly  be  going  beyond  any  case  as  yet  decided. 

The  facts  disclosed  in  this  case,  then,  lead  irresistibly  to 
the  coqcljsion  that  it  was  the  fixed  determination  of  Charles 
inglis  the  father,  at  the  declaration  of  independence,  to  ad- 
here to  his  native  allegiance.  And  John  Inglis  the  son  must 
be  deemed  to  have  followed  the  condition  of  his  father,  and 
the  character  of  a  British  subject  attached  to  and  fastened 
on  him  also,  which  he  has  never  attempted  to  throw  off  by 
any  act  disaflSrming  the  choice  made  for  hiin  by  his  father. 

The  case  of  M'llvaine  vs.  Coxe^s  Lessee,  4  Cranch,  211, 
which  has  been  relied  upon,  will  not  reach  this  case..  The 
court  in  that  case  recognized  fully  the  right  of  election,  but 
considered  that  Mr  Coxe  had  lost  that  right  by  remaining  in 
the  state  of  New  Jersey,  not  only  after  she  had  declared  her- 
self a  sovereign  state,  but  after  she  had  passed  laws  by  which 
she  pronounced  him  to  be  a  member  of,  and  in  allegiance 
to  the  new  government ;  that  by  the  act  of  the  4th  of  Oc- 
tober 1776  he  became  a  member  of  the  new  society,  entitled 
to  the  protection  of  its  government.  He  continued  to  reside 
in  New  Jersey  after  the  passage  of  this  law,  and  until  some 
time  in  the  year  1 777,  thereby  making  his  election  to  become 
a  member  of  the  new  government ;  and  the  doctrine  of  alle^ 
giaifee  bevHime  applicable  to  his  case,  which  Tests  on  the 
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ground  of  a  mutual  compact  between  the  government  and 
the  citizen  or  subject,  which  it  is  said  cannot  -be  dissolTed 
by  either  party  without  the  concurrence  of  the  other.  It  is 
the  tie  which  binds  the  governed  to  their  government,  hi 
return  for  the  protection  which  the  government  afTords  them. 
New  Jersey,  in  October  1776,  was  in  a  condition  to  extend 
that  protection,  which  Coxe  tacitly  accepted  by  remaining 
there.  But  that  was  not  the  situation  of  the  city  of  New 
York;  it  was  in  the  possession  of  the  British.  The  govern- 
ment of  the  state  of  New  York  did  not  extend  to  it  in  point 
of  fact. 

The  resolutions  of  the  convention  of  New  York  of  the 
16th  of  July  1776,  have  been  relied  upon  as  asserting  a  claim 
to  the  allegiance  of  all  persons  residing  within  the  state. 
But  it  may  well  be  doubted  whether  these  resolutions  reached 
the  case  of  Charles  Inglis.  The  language  is^  <<  that  all  per- 
sons abiding  within  the  state  of  New  York,  ^nd  deriving 
protection  from  the  laws  of  the  same,  owe  allegiance  to  the 
said  laws,  and  are  members  of  the  state."  Charles  Inglis 
was  not,  within  the  reasonable  interpretation  of  this  resolu- 
tion, abiding  in  the  state  and  owing  protection  to  the  laws 
of  the  same.  He  was  nthin  the  British  lines,  and  under  the 
protection  of  the  British  army,'manifesting  a  full  determina- 
tion'to  continue  a  British  subject.  But  if  It  should  be  ad- 
mitted that  the  state  of  New  York  had  a  right  to  claim  the 
allegiance  of  Charles  Inglis,  and  did  assert  that  eight  by  the 
resolution  referred  to,  still  the  case  of  M'llvaine  vs.  Coxe 
does  not  apply. 

It  cannot,  L  presume,  be  denied,  but  that  allegiance  may 
be  dissolved  by  the  mutual  consent  of  the  government  and 
its  citizens  or  subjects. .  The  government  may  release  the 
governed  from  their  allegiance.  This  is  even  the  British 
doctrine  in  the  case  of  Doe  t;^.  Acklam,  before  referred 
to.  The  act  of  attainder  passed  by  the  legislature  of  the 
state  of  New  Y'^rk,  by  which  Charles  Inglis. is  declared  to 
be  for  ever  banished  from  the  state,  and  adjudged  guilty  of 
treason  if  ever  afterwards  .he  should  be  found  there,- must  be 
considered  a  release  of  his  allegiance,  if  ever  he  pwed  any 
to  the  state.     1  Greenleafs  Ed.  L.  N.  Y.  26. 
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From  the  view  of  the  general  question  referred  to  in  this 
court,  the  answers  to  the  specific  inquiries  will,  in  my  judg- 
ment, be  as  follows. 

1.  If  the  demandant  was  born  before  the  4th  of  July  1776, 
he  was  born  a  British  subject;  and  no  subsequent  act  on  his 
part,  or  on  the  part  of  the  slate  of  New  York,  has  occurred 
to  change  that  character;  he  of  course  continued  an  alien, 
and  disabled  from  taking  the  land  in  question  by  inheritance. 

2.  If  born  after  the  4th  of  July  1776,  and  before  the  16th 
of  September  of  the  same  year,  when  the  British  took  pos- 
session of  New  York,  his  infancy  incapacitated  him  from 
making  any  election  for  himself,  and  his  election  and  cha- 
racter followed  that  of  his  father,  subject  to  the  right  of  dis- 
affirmance in  a  reasonable  time  after  the  termination  of  his 
minority;  which  never  having  been  done,  he  remains  a  British 
subject,  and  disabled  from  inheriting  the  land  in  question. 

3.  If  born  after  the  British  took  possession  of  New  York, 
and  before  the  evacuation  on  the  25th  of  November  1783, 
he  was,  tinder  the  circumstances  started  in  the  case,  born  a 
British  subject,  under  the  protection  of  the  British  govern- 
ment, and  not  under  that  of  the  state  of  New  York,  and  of 
course  owing  no  allegiance  to  the  state  of  New  York.  And 
even  if  the  resolutions  of  the  convention  of  the  16th  of  July 
1776  should  be  considered  as  asserting  a  rightful  claim  to 
the  allegiance  of  the  demandant  and  his  father,  this  claim 
was  revoked  by  the  act  of  1779,  and  would  be  deemed  a  re- 
lease and  discfharge  of  such  allegiance,  on  the  part  of  the 
state,  and  which  Saving  been  impliedly  assented  to,  by  the 
demandant,  by  withdrawing  with  bis  father  'from  the  state 
of  New  York  to  the  British  dominions,  and  remaining  there 
ever  since,  worked  a  voluntary  dissplution,  by  the  assent  of 
the  government  and  the  demandant,  of  whatever  allegiance 
antecedently  existed,  and  the  demandant  at  the  time  of  the 
descent  cast  was  an  alien,  and  incapable  of  taking  lands  in 
New  York  by  inheritance. 

4k  When  Charles  Inglis,  the  father,  and  John  Inglis,  his 
son,  withdrew  from  New  York  to  the  British  dominions,  they 
had  the  right  of  electing  to  become  and  remain  British  sub- 
jects.   And  if  the  grand  assize  shall  find,  that  in  pointof 
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fJKCt  they  bad  made  such  election,  then  the  demandant  at 
the  time  of  the  descent  cast  was  an  alien,  and  could  not  in- 
herit real  estate  in  New  York. 

TIL  The  next  question  is,  whether  the  will  of  Catherine 
Brewer-ton  was  sufficient  to  pass  her  right  and  interest  in  the 
premises  in  question,  so  as  to  defeat  the  demandant  in  any 
respect;  the  premises  being  at  the  date  of  the  will,  and  ever 
since,  held  adversely  by  the  tenant$  in  the  suit. 

Mrs  Brewerton  was  the  sister  of  Robert  Richard  Randall, 
«nd  if  the  devise  in  his  will  is  void  and  cannot  take  effect, 
she,  as  one  of  his  heirs  at  law,  would  be  entitled  to  a  moiety 
of  the  lands  in  question.  She  died  in  the  year  1815,  having 
shortly  before  niadc  her  last  will  and  testament,  dulyexe- 
cuted  and  attested  to  pass  tea}  estat^.  By  this  will  she  tie- 
vised  and  bequeathed  all  her  real  and  personal  estate,  what- 
soever «nd  wheresoever,  in  law  and  equity,  in  possession, 
reversion,  remainder,  or  expectancy  (except  some  specific 
legacies)  untp^  her  executors,  upon  certain  trusts  therein 
mentioned.  If  this  will  was  therefore  operative,  so  as  to 
pass  her  right  to  her  brother's  estate,  it  will  defeat  the 
demandant^s  right  to  recover,  as  to  one  moiety  t>f  the  pre-^ 
nriseii  in  question. 

The  objection  taken  to  the  operation  of  this  will  is,,  that 
the  premises  were  at  the  date  thereof,  and  ever  since  have 
been  held  adversely  by  the  tenants  m  the  suit. 

This  validity  of  this  objection  must  depend  upon  the  con- 
struction of  the  statute  of  wills  in  the  state  of  New  York. 
By  that  statute  (i  N.  Y.  Rev.  Laws,  364,  sec.  1.)  it  is  de- 
clared, that  any  person  having  any  eatate  i^inherUancej 
either  in  severalty,  in  coparcenary,  or  in  common,  in  any 
liUids,  teneQuents,  or  hereditaments,  may.at  his  own  free  will 
and  pleasure,  give  or  devise  the  same,  or  any  of  themi^  or 
any  rent  or  profit  out  of  the  same  or  out  of  any  part  thereof, 
to.any  person  pr  persons,  (except  bodies  public  and  corpo- 
rate) by  his  last  will  and  testament,  or  any  other  act  by  him 
lawfully  executed. 

This' being  a  question  depending  Upon  the  construction 
of  a  state  statute,  with  reispect  to  the  title  to  real  property, 
it  has  been  the  uoiform  course  of  this  court,  to  apply  the 
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same  rule  that  we  find  applied  by  the  state  tribunals  in  like 
cases.  1  Peters,  371.  This  statute  upon  the  point  now 
under  consideration  has  received  a  conQtruction  by  the  su- 
preme court  of  the  statd  of  New  York,  in  the  case  of  Jack- 
son vs.  Varick,  7  Cowen,  238.  The  question  arose  upon  the 
validity  of  a  devise  in  the  will  of  Medcef  Eden,  the  younger. 
The  objection  was,  that. at  the  time  of  the  devise,  and  of  the 
death  of  the  testator,  the  premises  in  question  were,,  and 
had  been  for  several  years  before  in  the  adverse  possession 
of  the  defendant,  and  that  he  and  those  under  whom  he 
claimed  entered  originally,  without  the  consent  of  the  devi- 
sor or  any  one  from  whom  he  claimed.  The  court  say,  the 
fects  present  the  question  whether  the  owner  in  fee  can 
devise  hind,  which,  at  the  time  of  the  devise  an(d  his  death, 
is  in  the  adverse  possession  of  another.  That  is,  whether  a 
person  having  a  right  of  entry  in  fee  simple,  shall  be  said 
to  have  an  estate  of  inheritance  in  lands,  tenements  or  here- 
ditaments in  the  language  of  bur  statute  x>f  wills. 

It  is  unnecessary  tp  pursue  the  course  of  reasoning  which 
conducted  the  court  4o  the  conclusion)  to  which  it  came. 
The  result  of  the  opinion  was,  that  under  the  comprehen- 
sive words  used  in  the  act,  a  right  of  entry,  as  well  as  an 
estate  in  the  actual  seisin  and  possession  of  the  devisor,  was 
devi&able ;  and  that  an  estate*  that  would  descend  to  the  heir 
is  transmissible  equally  by  will*  The  judge  who  delivered 
the  opinion  adverted  to  some  cases  that  had  arisen  in  the 
same  court^  wherein  a^contrary  doctrine  would  seem  to  have 
been  recognized,  but^came  to  the  conclusion,  that  no  deci- 
sion had  been  made  upon  the  pbint. 

In  the  case  of  Wilkes  vs.  Lion,  2  Cowen,  355,  decided  in 
the  court  of  errors,  in  New^Yorkj  one  of  the  points  relied 
upon  by  the  counsel  for  the  plaintiff  in  error,  was,  that  this 
same  will  of  Medcef  Eden,  the  younger,  was  inoperative  as 
to  the  premises  then  in  question ;  they  being  lands  of  which 
he  was  not  seised  at  the  time  of  his  death.  I  do  not  find  that 
any  direct  opinion  was  given  upon  this  point ;  but  the  objec- 
tion must  have  been  overruled,  or  the  court  could  not  have 
oome  to  the  conclusion  it  did.  . 

It  is  said,  however,  by  the  demandant^s  counsel,  that  these 


JANUARY  TE&M  1830.  1S9 

[Ifiglit  M.  Tlie  Tnift«ei  of  the  Stlloi^  Siilig  Hirbottr.] 

caste  do  not  apply  to  the  one  how  before  the  eourl;  bur 
only  such  estate  as  would  descend  to  the  heir  of  the*  de- 
visor, and  that  the  premises  in  queitiod  here  would  not  de- 
scend to  the  heirs  of  Mrs  Brewerton  for  want  of  actual  seisin. 
According  to  the  rule  laid  down  in  Watkins  on  DesC6ntS|  23, 
that  where  the  ancestor  takes  by  purchase,  he  may  be  capa^^ 
ble  of  transmitting'  the  property  so  takeii  to  his  own  heir^ 
without  any  actual  pdssesston  in  himself ;  but  if  the  ancestor 
himself  takes  by  descent,  it  is  absolutely  necessary,  in  order 
to  make  him  the  stock  or  terminus,  from:  whom  the  descent 
should  now  run,  and  so  enable  him  to  transmit  such  herodK 
tadients  to  his  own  heirs,  that  he  acquire  aii  actual  seisin  of 
such  as  are  corporeal,  or  whiat  is  equivalent  thereto,  in  such 
as  are  incorporeal. 

It  is  very  evident,  however,'that  the  court  could  not  have 
intended  to  apply  this  rule  to  the  construction  of  the  statute 
of  will^  For  they  say,  in  terms,  that  the  question  is,  whether 
a  persoii  having  a  right  of  entry  in  lands  has  an  estftte  of 
inheritance  devisable,  according  to  the  provisions  of  the 
statute.  But  under  the  common  law  rule  referred  to^  a  per- 
son having  only  a  right  of  entry,  would  not  be  accounted  an 
ancestor  from  whom  the  inheritance  would  be  derived.  2 
Black.  Com.  209.  Such  a  construction  would  be  in  u  gtekt 
measure  defeating  the  whole  operation  of  the  act. 

The  demandant  in  this  case  states  in  hi$  count,  that  upon 
the  death  of  Robert  R.  Randall,  the  right  to  the  land  de- 
scended to  Paul  R.  Randall  and  Catherine  Brewerton  Jn 
moieties.  So  that,4)y  his  own  showing,  she  had  a  right  of 
entry,  which,  according  to  the  express  terms  of  the  decisions 
in  Jackson  and  Varick,  was  devisable. 

The  answer  to  this  question  must  accordingly  be,  that  the 
will  of  Catherine  Brewerton  was  sufficient  to  pass  her  right 
and  intierest  in  the  premises  in  question,  notwithstanding  the 
adverse  possession  held  by  the  tenants  in  this  suit,  at  the 
date  of  the  wilt. 

IV.  The  fourth  point  stated  is,  whether  ^he  proceedings 
agahist  Paul  Richard  Randall,  as  an  absent  debtor,  passed  his 
right  or  interest  in  the  lands  in  question  to,'  and  vested  the 
Vol.  III.— R 
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rame  in,  the  trustees  appointed  inider  the  said  proceedingSi  or 
either  of  them,  so  as  to  defeat  the  demandant  in  any  respect. 

Paul  R.  Randall,  as  stated  in  the  case,  died  some  time  in 
the  year  1820.  He  ixnd  his  sister  Mrs  Brewerton  were  the 
heirs  at  law  to  the  estate  of  their  brother  Robert  Richard 
Randatt.  If  therefore  the  will  of  Mrs  Brewerton  operated 
to  pass  her  right,  Paul  R.  Randall  would  be  entitled  to  the 
other  moiety.  If  her  will  did  not  operate,  then  he  would 
be  entitled  to  the  whole  of  his  brother's  estate. 

It  does  not  appear  from  the  case  that  any  objections  were 
made  to  t5e  regularity  of  the  proceedings  against  Paul  R. 
Randall,  under  the  absconding  debtor  act ;  and  indeed  the 
question,  as  stated  for  the  opinion  of  this  court,  necessarily 
implies  that  no  such  objection  existed.  The  question  is, 
whether  his'^ight  in  the  land  passed  to,  and  became  vested 
in  the  trustees. 

As  this  is  the  construction  of  a  state  law,  this  court  will 
be  governed  very  much  by  the  decisions  of  the  state  tribu- 
nals in  relation  to  it.  The  question  is,  whether  a  right  of  en- 
try passes  under  the^provisionte  of  the  absconding  debtor  act 
of  the  state  of  Nqw  York,  1  Rev.  Laws,  157.  By  the  first 
section  of  the  act,  the  warrant  issued  to  the  sheriff  com- 
mands him  to  attach,  and  safely  keep,  dU  the  eatate^  real  and 
personaiyot  the  debtor.  The  tenth  section  authorises  the 
trustees  to  take  into  their  hands  all  the  estate  of  the  debtor, 
whether  attached  as  aforesaid  or  afterwards  discovered  by 
them;  and  that  the  said  trustees,  from  their  appointment, 
shall  be  deemed  vested  with  all  the  estate  of  such  debtor, 
and  shall  be  capable  to^ue  for  and  recover  the  same.  And 
the  trustees  are  required  to  sell  all  the  estate,  real  and  per- 
sonal, of  the  debtor,  as  shall  come  to  their  hands,  and  exe- 
cute deeds  and  bills  of  sale,  which  shall  be  as  valid  as  if 
made  by  the  debtor  himself. 

These  are  the  only  parts  of  the  act  which  have,  a  material 
bearing  upon  this  point.  And  the  first  question  that  would 
seem  to  arise  is,  whether  the  term  estate,  as  here  used,  will 
ej^tend  to  the  interest  which  the  debtor  has  in  lands  held 
a(lversely.  An  estate  in  lands,  tenements,  and  hereditaments, 
signifies  such  interest  as  a  person  has  therein,  and  is,  the  con- 
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dition  or  circumstance  io  which  the  owner  stamki  with  re- 
gard to  his  property.  Coke.  sec.  345.  a.   2  Black;  Com.  103. 

The  language  of  the  act  is  broad^  enough  to  include  a 
right  of  entry ;:  and  there  can  be  no  reason  to  believe  that 
such  was  not  the  intention  of  the  legislature. 

The  doctrine  of  the  court  of  common  pleaa  in  England,  in 
the  case  of  Smith  vs.  Coffin,  2  H.  Black.  461,  has  a  strong 
bearing  upon  this  question.  The  language  of  this  absconding 
debtor  act,  with  respect  to  the  estate  of  the  debtor  to  whWh 
.it  shall  extend,  is  as  broad  as  that  of  the  English  bankrupt 
laws,  and  the  same  policy  is  involved  in  the  construction. 
In  the  case  referred  to^  the  court  say,  the  plain  spirit  of  the 
bankrupt  law  is,  that  every  beneficial  interest  which  the 
bankrupt  has,  shall  be  disposed  of  for  the  benefit  of  bis  cre- 
ditors. On  general  principles,  rights  of  action  are  notassigna^ 
ble,  but  that- is  a  rule  founded  on  the  policy  of  the  commpn 
law,  which  is' averse  to  encouraging  litigation.  But  the  policy 
of  the  bankrupt  Uw  requires  that  the  right  of  action  should  be 
assignable,  and  transferred  to  assignees,  as  much  as  any  other 
species  of  property.  Its  policy  is,  that  every  right,  belonging 
in  any  shape  to  the  bankrupt,  should  pass  to  the  assignees. 

The  estate  of  the  debtor,  under  the  New  York  statute,  be* 
comes  vested  in  the  trustees,  by  the  mere  act  and  operation 
of  law,  without  any  assignment- 

The  courts  in  New  York  have  given  a  literal  construction 
to  this  act,  whenever  it  has  come  under  consideration,  so  as 
to  reach  all  the  property  of  the  absconding  debtor.  In  the 
matter  of  Smith*  an  absconding  debtor,  16  Johns.  107,  the 
broad  rule  is  laid  down  that  an  attachment  under  this  act  is 
analogous  to  an  execution.  And  in  the  case  of  JEIandy  vs. 
Dobbin,  12  Johns.  220,  when  the  proceeding  was  under 
another  statute,  1  Rev.  Laws,  398,  very  analogous  to  the 
one  under  consideration,  the  court  say,  there  can  be  no 
doubt  that  the  constable,  under  the  attachment,  could  take 
any  goods  and  chattels  which  could  be  levied  on  by  execu- 
tion. The  authority  in  both  cases  is  the  same.  And  in 
Jackson  va.  Varick,  7  Cowen,  244,  it  is  laid  down  as  a  rule 
admitting  Off  no  doubt,  that  a  right  of  entry  may  be  taken 
and  sold  under  an  execution. 
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It  is  4aid,  however,  thai  this  right  of  entry  does  not  pass^ 
beeaose,  by  the  tenth  sectioir  of  the  act,  it  is  declared,  thai 
the  deeds  given  by  the  trustees  shall  be  as  valid  as  if  made 
by  the  debtor,  and  that  the  debtor  could  not  make  a  valid 
deed  of  lands  held  at  the  time  adversely. 

This  objeeiioQ  does  noi  apply  to  the  case^  the  question 
does  noi  arise  upon  the  operation  of  a  deed  given  by  the 
trustees.  The  point  is,  whether*  the  trustees  themselves  had 
any  interest  in  these  lands:  not  whether  they  would  give 
jSTalid  deed  for  them,  before  reducing  the  right  to  posses- 
sion. If  it  should  be  admitted  that  they  could  not,  it  would 
not  affect  the  presept  question.  The  right  is  vested  in  the 
trustees  by  operation  of  law,  the  act.  declaring  tkoi  the 
uiate  $haU  'be  deemed  vested  in  them  on  their  appointment^ 
and. that  they  shall  be  capable  to  sue  for  and  recover  the 
same;  implying  thereby  that  a  suit  may  be  necessary  to  re- 
duce the  estate  of  possession. 

Again,  it  is  said,  that  after  such  &  lapse  of  time,  it  is  to'be 
presumed  that  all  the  debts  of  Paul  R.  Randall  have  been 
paid,  and  the  trust  of  course  satisfied ;  and  that  the  estate 
thereupon  became  revested  in  Paul  R.  Randall. 

This  objection  admits  of  <«everal  answers.  It  does  not 
Appear  properly  to  Hrfise- under  the  point  stated.  But  the 
question  intended  to  be  put  would  seem  to  be,  whether  the 
right,  being  a  mere  right  of  entry,  passed,  and  became  vest- 
ed in  the  trustees.  If  it  did  sqjest,  it  could  not  be  revested, 
except  by  a  reconveyance,  or  by  operation  of  law,  resulting 
from  a  performance  of  the  trust,  by  paying  off  all  the  debts 
of  the  absent  debtor.  And  whether  these  debts  have  been 
satisfied,  is  a  proper  subject  of  inquiry  for  the  grand  assize. 
There  is  not  enough  before  this  dourt  to  enable  it  to  decide 
that  point.  It  is  a  question  of  fact,  ^nd  not  of  law.  If  it 
was  admitted  that  all  the  debts  have  been  satisfied,  the 
effect  of  such  satisfaction  would-be  a  question  of  law.  The^ 
evidence  might  probably  warrant  the  grand  assize  in  pre- 
suming payment ;  but  even  that  may  not  be  perfectly  clear. 
The  order  of  the  court  upon  the  trustees  to  pay  to  the  agent 
or  aiiorney  of  Paul  R.  Randall  five  thousand  five  hundred 
dollars,  out  of  the  money  remaining  in  their  hands,  does  not 
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purport  to  consider  this  sum  as  the  surplus  after  payment  of 
all  the  debts.  It  was  to  be  paid  out  of  the  moneys  remain- 
ing in  the  hands  of  the  trustees,  thepeby  fully  implying,  that 
their  trust  was  hot  closed.  And  if  the  fact  of  payment  and 
satisfaction  of  the  debts  is  left  at  all  doubtfulj  this  court  can- 
not say,  as  matter  of  law,  that  the  interest  in  the  land  became 
revested  in  Paul  R.  Randall.  It  must  depend  upon  the  find- 
ing of  the  grand  assize. 

It  is  objected,  however,  that  the  defence  set  up,  and 
embraced  in  the  two  last  questions,  is  inadmissible.  That  in 
a  writ  of  right,  the  tenant  cannot,  under  the  mise  joined,  set 
up  title  out  of  himself,  and  in  a  third  person.  That  it  is  a 
question  of  mere  right  between  the  demandant  and  the' te- 
nant. And  it  has  been  supposed,  that  this  is  the  doctrine 
of  this  court  in  the  case  of  Green  i;^.  Liter,  8  Cranch,  229. 
If  any  thing  that  fell  from  the  court  in  that  case  will  give 
countenance  to  such  a  doctrine,  it  is  done  away  by  the  ex- 
planation given  by  the  court  in  Green  vs.  Watkins,  7  Wheat. 
31 ;  and  it  is  there  laid  down,  that  the  tenant  may  give  in 
evidence,  the  title  of  a  third  person,  for  the  purpose  of  dis- 
proving the  demandant's  seisin.  That  a  writ  of  right  does 
Ibring  into  controversy  the  mere  right  of  th^  parties  to  the 
suit,  and  if  so,  it,  by  consequence,  authorises  either  party 
to  establish  by  evidence,  that  the  other  has  no  right  whatever 
in  the  demanded  premises ;  or  that  his  mere  right  is  inferior 
to  that  set  up  against  him.  And  this  is  the  rixVe  recognized 
in  4he  supreme  court  of  New  York.  In  the  case  of  Ten 
Eyckva.  Waterberry,  7  Oowen,  52,  the  court  say,  that  in  a 
writ  of  right,  the  mise  puts  the  seisin  in  issue,  as  the  plea 
of  not  guilty  in  ejectment  puts  in  issue  the  tiile,  and  that 
under  the  mise  any  thing  may  be  given  in  evidence,  except 
collateral  warranty.  The  same  rule  is  laid  down  by  the  su- 
preme judicial  court  of  Massachusetts,  in  the  case  of  Poor 
vs.  Robinson,  10  Mass.  Rep.  131 ;  and  such  appears  to  be  the 
well  settled  rule  in  the  English  courts.  Booth,  98,  H  5,  1 12. 
3  Wilson,  420.  2  W.  Black.  Rep.  292.  2  Saund.  45  f. 
note  4.    Stearns  on  Real  Actions,  227,  228,  372. 

The  answer  to  this  question  will  accordingly  be  in  the 
affirmative,  unless  the  grand  assize  shall  find  that  the  trusts 
have  been  fully  performed  ;  and  if  so,  the  interest  ia  the  land 
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will  bj  operation  of  law  become  re vQ9ted  in  Paul  R.  Ran- 
dall, 

y.  Another  point  submitted  to  this  court  is,  whether,  inas- 
much as  the  count  in  the  cause  is  for  the  entire  -right  in  the 
premisesi  the  demandant  can  recover  a  less  quantity  than 
the  entirety. 

This  is  rather  matter  of  form,  without  involving  materially 
the  merits  of  the  case.  And  as  .the  action  itself  hacr  becpme 
almost  obsolete,  it  cannot  be  very  important  how.  the  point 
is  settled.  I  have  not  therefore  pursued  the  question  to  see 
how  it  would  stand  upon  British  authority.  The  leaning  of 
the  courts  in  that  coyntry  is  against  the  action,  and  against 
even  allowing  almost  any  amendments,  holding  parties  to 
the  most  strict  and  rigid  rules  of  pleading ;  and  it  may  be 
that  the  .^glish  courts  would  consider,  that  the  recovery 
inust  be  according  to  the  counts  But  whatever  the  rule  may 
be  there,  I  think  it. is  in  a  great  measure  a  mtatter  of  practice, 
and  that  we  are  at  liberty  to  adopt  oiir  rule  on  this  subject. 
And  no  prejudice  can  arise  to  the  tenant  by  allowing  the 
demandabt  to  have  judgment  for  and  recover  according  to 
the  right  which,  upon  the  trial,  he  shall  establish  in  the  de- 
mand^ premises.  The  cases  referred  to,  showing  that  a 
demandant  may  abridge  his  plaint,  do  not  apply  to  a  writ  of 
right.  This  is  confined  to  the  action  of  assize,  and  author- 
ised by  statute  21  Hen.  B,  ch.  3.  This  statute  has  been 
adopted  in  New  York,  1  Rev.  Laws,  88,  but  does  not  help 
the  case..  But  independent  of  any  statutory  provision,  I  see 
no  good  reason  why  the  demandant  should  not  be  allowed 
to  recover  according  to  the  interest  proved,  if  less  than  that 
which  he  has  demanded. 

It  is  the  settled  practice  in  the  supreme  judicial  court  in 
Massachusetts,  in  a  writ  of  entry,  to  allow  the  demandant  to 
recover  an  undivided  part  ot  the  demanded  premises.  The 
technical .  objection,  that  the  verdict  and  judgment  do  not 
agree  with  the  count,  is  deemed  unimportant ;  the  tide  being 
the  same  as  to  duration  and  quality,  and  diiSering  only  in  the 
degree  of  interest  between  a  sple  tenancy  and  a  tenancy  in 
commoui  The  tenant  cannot  be  prejudiced  by  allowing  this. 
He  is  presumed  to  know  his  own  title,  anjd  might  have  dis- 
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claimed.  The  courts  in  that  state  consider,  that  with  respect 
to  the  right  to  renew  a  part  of  the  land  claimed,  there  is  no 
distinction  between  a  writ  of  entry  and  an  action  of  eject- 
ihent.  2  Pick.  387.  3  Pick.  52.  Nor  is  it  perceived  that  knj 
well  founded  distinction,  in  this  respect,  can  be  made  be? 
tween  the  action  of  ejectment  and  a  writ  of  right. 

The  opinion  of  the  court  upon  this  point  is,  that  under  a 
count  for  the  entire  right,  a  demandant  may  recover  a  less 
q^uantity  than  the  entirety. 

Mr  Justice  Johnson. 

I  concur  in  the  opinion  in  favour  of  this  devise;  but  this  is 
one  of  those  cases  in  which  I  wish  my  opinion  to  appear  in 
my  own  words. 

This  case  comes  up  on  a  certified  difference  of  opinion  on 
five  points.  I  take  them  in  their  order  on  the  record,  not 
that  in  which  they  were  argued.  The  first,  which  is  a  tech- 
nical question,  and  of  minor  importance,  I  shall  pass  over. 

The  second,  which  depends  upon  the  civil  or  political  re- 
lation in  which  the  demandant  Inglis  stands  to  the  state  of 
New  Yd^k,  has  been  exhibited  under  four  aspects.  The 
first  contemplating  him  as  born  in  the  city  of  New  York 
before  the  the  4th  of  July  1776.  The  second,  as  born  after 
that  period,  but  before  the  British  obtained  possession  of  the 
place  of  his  birth.  The  third,  as  born  in  New  York  while 
a  Qritisb  garrison.  The  fourth,  as  bom  an  American  citizen, 
before  the  treaty  of  peace,  but  having  elected  to  adhere  to 
Hii  allegiance  to  Great  Britain.  In  the  argument  there  was 
a  fifth  aspect  of  the  question  presented,  which  depended  up- 
on the  act  of  confiscation  and  banishment  by  the  state  against 
the  father  of  the  demandant.  On  the  subject  of  descent,  in 
Shanks's  case,  which  having  been  argued  first  in  order,  I  had 
prepared  firstto  examine ;  I  have  had  occasion  to  remark,  that 
the  right  being  plaimed  under  the  laws  of  the  particular 
state  in  which  the  land  lies,  the  doctrines  of  allegiance,  as 
applicable  to  the  demandant,  must  be  looked  for  in  the  law 
of  the  state  that  has  jurisdiction  of  the  soil. 

In  this  respect  the  laws  of  New  York  vary  in  nothing  mate- 
rial from  those  of  South  Carolina.    By  the  twenty-fifth  arti- 
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cte  of  the  constitution  of  New  *York  of  1777,  the  common 
law  of  England  la  adopted  into  the  jnrisprudence  of  the  state. 
By  the  principles  of  that  law,  the  demandant  owed  allegi- 
ance to  the  king  of  Great  Britain,  as  of  his  province  of  New 
York.  By  the  revolution  that  allegiance  was  transferred  to 
the  state,  and  the  common  law  declares  that  the  individual 
cannot  put  off  his  allegiance  by  any  act  of  his  own.  There 
was  no  legislative  act  passed  to  modify  the  common  law  in  that 
respect ;  and  as  to  the  effect  of  the  act  of  confiscation  and 
banishment,  the  constitution  of  the  state  has  in  it  two  provi-^ 
sions  which  effectually  protect  the  demandant  against  any 
defence  that  can  be  set  up  under  the  effect  of  that  act.  The 
thirteenth  article  declares  that  "  no  member  of  the  state  shall 
be  disfranchised  or  deprived  of  any  of  the  rights  or  privileges 
secured  to  the  subjects  of  the  state  by  that  constitution,  un- 
less by  the  laws  of  the  land  or  the  judgment  of  his  peers." 
And  the  forty-first  declares,  "  that  no  act  pf  attainder  shall 
be  passed  by  the  legislature  of  the  state  for  crimes  other  than 
those  committed  biefore  the  termination  of  the  present  war, 
and  that  such  act9  (which  I  construe  to  mean  acts  of  attain- 
der generally)  shall  nottaork  a  corruption  qftlood.^^ 

I  shall  therefore  answer  the  second  question  in  the  affirma- 
tive ;  that  is,  that  he  was  entitled  to  inherit  as  a  citizen,  born 
of  the  state  of  New  York. 

On  the  third  question)  there  were  two  points  made.  1. 
That  Mrs  Brewerton  heaving  never  entered,  could  not  devise. 
2.  That  the  issue  being  joined  upon  the  mere  right,  it  was 
not  competent  for  the  tenant  to  introduce  testimony  to  prove 
the*  interest  out  of  the  demandant,  unless  (I  presume  it  was 
metmt)  the  right  be  proved  to  be  in  the  tenant.  On  the 
first  of  these  points  I  am  satisfied,  that  the  state  of  New 
York  has  not  suffered  the  exercise  of  the  testamentary  poWer 
to  be  embarrassed  with  the  subtleties  of  the  English  law  re- 
specting entries  and  adverse  possessions.  The  words  of  their 
statute  of  wills  are  broad  enough  to  carry  any  right  or  inte- 
rest in  lands,  and  such  practically  seems  to  have  been  the 
uniform  understanding  in  that  state. 

On  the  second  point,  under  this  question,  the  facts  seem 
to  furqish  a  very  obvious  answer.     Whatever  be  the  rule  in 
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Other  casefy  and  I  do  not  feel  myself  called  upon  to  tmy  what 
the  riile  is,  it  certainly  can  have  no  application  here,  unce  it 
18  through  Mrs  Brewerton  that  the  demandant  has  to  trace 
his  title.  Certainly  then  it  must  be  a  good  defence,  if  the 
tenant  can  establish  hat  it  could  not  pass  through  Mrs 
Brewerton,  if  she  had  prevented  its  descending  by  an  act*of 
ber  own,  valid  to  that  purpose.  That  question  also  L  should 
answer  in  the  affirmative. 

On  the  fourth  question,  I  feel  it  difficult  to  give  a  precise 
answer.  An  attachment,  and  conveyance  under  it,  are  equi* 
valent  to  an  execution  executed.  But  then  there  is  reason 
to  believe,  that  the  situation  in  which  we  find  this  attachment 
is  analogous  to  that  of  an  execution,  satisfied  without  the 
sale  of  this  particular  property  levied,  upon.  Then  could 
such  an  execution  interfere  with  the  rights  of  the  heir  ? 

It  does  not  appear  to  me  that  this  question  can  be  an- 
swered until  the  fact  of  satisfaction  can  be  affirmed  or  re-^ 
pelled.  It  is  for  or  against  the  demandant,  according  to 
that  alternative. 

The  fifth  is  the  material  question,  and  since  it  has  been 
acknowledged  in  argument,  that  this  suit  was  instituted  on 
the  authority  of  the  case  of  ,the  Baptist  Association,  it  is' 
necessary  first  to  determine  the  doctrine  which  that  case 
establishes. 

The  devise  there  was  of  lands  lying  in  Virginia ;  the  in- 
tended devisee  was  an  unincorporated  society,  described  in 
the  will  as  meeting  at  Philadelphia ;  that  society  became 
incorporate  under  a  law  of  Pennsylvania,  not  of  Virginia, 
and  then  brought  suit  in  equity  in  Virginia,  to  recover  the 
property  devised. 

At  the  hearing,  the  court  decided  upon  the  single  ques- 
tion, "whether  the  plaintiffs  were  capable  of  taking  under 
that  will,"  and  accordingly  this  court  certify  an  opinion  to 
no  other  point.  Its  language  is,  "  that  the  plaintifis  are  inca- 
pable of  taking  the  legacy  for  which  this  suit  was  instituted." 
And,  notwithstanding  the  marginal  notes  of  the  reporter  to 
the  contrary,  that  I  consider  as  the  only  point  decided  in 
the  cause.  What  the  law  of  the  case  would  have  been,  had 
the  attorney  general  of  Virginia  been  made  a  party  to  the 
Vol.  III.— S 
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suit,  and  (I  presume  also  as  a  necessary  inference,)  had  the 
society  been  incorporated  by  Virginia,  in  order  to  enable 
them  to  take  the  legacy,  this  court  expressly  declines  decid« 
ing  (p.  50) ;  and  certainly  it  would  have  been  deciding  be* 
tween  parties  not  before  it,  had  it  undertaken  in  that  suit  to 
pass  upon  the  interest  in,  or  power  over  the  subject  existing 
ID  the  state  of  Virginia.  The  statute  of  43  Eliz.  had  been 
expressly  repealed  in  Virginia,  previous  to  the  death  of  Hart, 
the  testator;  and  although  the  learned  judge  who  delivered 
the  opinion  of  the  court,  goes  so  much  at  large  into  the  ori- 
gin, construction  and  effect  of  that  statute,  it  could  only 
have  been  to  prove  all  that  the  case  required  to  ha^  esta- 
blished, to  wit,  that  it  is  under  that  statute  alone  that,  even 
in  England,  a  court  of  equity  could  extend  to  the  complain^ 
ants  the.  relief  which  they  craved.  That  statute  being  re^ 
pealed  in  Virginia,  it  followed  that  the  equity  powers  of  the 
state  courts,  and  of  consequence  that  of  the  circuit  court 
of  the  United  States,  could  no  longer  be  exercised  over  the 
subject  of  the  charities  embraced  in  that  statute  ;  that  the 
state  of  Virginia,  where  the  land  lay,  and  not  the  state  of 
Pennsylvania,  stood  in  the  relation  of  parens  patrise,  and 
therefore,  that  those  powers  and  those  rights  which  the  crowr 
exercises  over  charities  in  England,  in  order  to  sustain  and 
give  effect  to  them,  could  only  be  exercised  in  that  case  bv 
Virginia. 

So  far  I  consider  the  decision  as  authority,  and  so  far  it 
would  require  more  than  ordinary  ingenuity  to  excite  a  rea^ 
sonable  doubt  of  its  correctness.  I  consider  it  as  too  plain 
to  be  questioned,  that  the  powers  which  the  court  of  chan- 
cery in  Great  Britain  exercises  over  bequests  of  charities,  in 
cases  where  the  interest  cannot  vest  under  the  rigid  rules  of 
law,  as  applied  to  other  bequests,  is  vested  in  that  court  by, 
or  rather  usurped  under  the  statute  of  Elizabeth.  I  am  not 
now  speakirig,  it  must  be  noted,  of  the  power  of  the  crown 
in  such  cases,  but  of  the  portion  of  the  prerogative  power 
over  charities  now  exercised  by  the  court  of  chancery  ill 
that,  kingdom. 

I  consid^^r  it  as  conclusive  to  prove  the  peculiar  origin  of 
this  pow^r,  that  there  lies  no  appeal  from  the  decision  of  the 
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chancellor  in  charity  cases.  Cro.  Cha.  40,  351.  4  Viner's 
Abridg.  496.  And  when  cases  occur  not  enumerated  in 
the  statute  of  Elizabeth,  or  not  strictly  analogous  thereto, 
the  crown  still  exercises  the  power  of  disposing  of  them  by 
.  sisrn  'nanual.  See  the  cases  collected  in  Viner,  Charit.  Uses, 
G.  3,  and  note  ;  also,  7  Ves.  490.  So  that  were  the  statute 
of  Elizabeth  repealed  in  England  to-morrow,  I  see  not  by 
what  authority,  this  power  could  be  exercised  even  there  in 
the  chancery  courts.  The  history  of  this  branch  of  the  chan- 
cellor's jurisdiction  proves  that  it  could  not  be. 

The  plain  object  of  the  act  of  43  Eliz.  is  to  place  in  com- 
mission a  troublesome  branch  of  the  royal  prerogative,  and 
to  vest  the  commissioners  with  power  to  institute  inquests  of 
office,  or  by  other  means  to  discover  charities,  or  the  abuse 
or  misapplication  of  charities,  and  to  authorise  the  board  to 
exercise  the  dame  reach  of  discretion  over  such  charities 
as  the  crown  possessed ;  subject,  however,  to  a  revising  and 
controlling  .power  in  the  lord  chancellor;  not  a  mere  judi- 
cial power,  but  a  ministerial  legislation  and  absolute  power ; 
a  power,  however,  secondary  or  appellative  in  its  nature,  not 
original.  This  controlling  power  being  absolute  and  final| 
soon  swallowed  up  its  parent,  and  became  original  and  ab-^ 
solute.  One  judge  admitted  the  precedent  of  an  priginal 
bill  in  a  charity  case,  a  second  judge  satisfied  his  scruples 
upon  that  precedent,  and  other  judges  following,  regarded 
it  a^  a  settled  practice.  But  in  whatever  way  the  power  is 
exercised,  whether  as  original  or  appellate,  no  other  autho- 
rity for  its  exercise  has  ever  been  claimed  by  the  chancellor 
but  the  43d  Elizabeth. 

The  correctness  of  the  decision  of  this  court  therefore  in 
the  Baptist  Association  case  cannot',  I  think,  be  disputed. 
And  yet  it  does  in  no  wise  afiect  the  case  now  before  us. 
But,  it  is  argued  that,  if  the  statute  48  Elizabeth  be  in  force 
in  New  York,  and  its  courts  can  exercise  an  original  power 
under  it,  or  if  they  can  pcrsue  the  intermediate  steps  ne^- 
cessary  (o  the  exercise  of  an  appellate  or  revising  power, 
(six  in  number,  I  think,  lord  Coke  makes  them,  2  Inst.)  stilt 
it<;an  only  be  a  suit  in  chancery,  in  the  name  of  the  people, 
arof  theit  attorney  general,  or  of  the  corporation  constituted 
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by  them,  although  vested  with  all  their  interest  in,  or  power 
over  the  subject. 

To  me  it  appears  demonstrable,  that  the  43  Elizabeth  in- 
troduces no  new  law  of  charities,  makes  none  valid  not  valid 
before  it  passed,  but  simply  places  the  right  and  power  of 
the  court  over  charities  in  other  hands^  If  this  were  not  the 
case,  why  should  bequests  to  the  universities  and  great  schools, 
bequests  in  all  cases  constituting  private  visitors,  and  be- 
quests to  towns  corporate,  (section  2  and  3)  hospitals,  &c. 
be  excepted  from  its  operation  9  Why  should  a  more  liberal 
rule  be  introduced  with  regard  to  the  enumerated  indefinite 
charities  and  the  excepted  cases  remain  subject  to  a  more 
rigid  system  9  Certainlf  the  enumerated  exceptions  in  that 
statute  can  lose  nothing  in  point  of  merit  or  claim  to  public 
protection  and  indulgence,  by  comparison  with  those  acted 
upon  by  the  statute.  Indeed,  the  preamble  explicitly  con- 
fines the  views  of  the.  legislature  to  enforcing  the  applica- 
tion of  the  charities  according  to  the  charitAble  interest  of 
the  donor ;  it  is  the  organization  of  a  machine  for  carrying 
that  interest  into  effect,  with0ut  introducing  any  new  rule  of 
law  on  the  subject  of  construing,  applying,  or  effectuating 
that  intention. 

What  then  was  the  law  of  that  day,  of  the  time'  when  the 
43  Elizabeth  was  passed,  on  the  siubject  of  charitable  dona- 
tions ?  It  was  a  system  peculiar  to  the  subject,  ^nd  governed 
by  rules  which  were  applicable  to  no  other;  a  syatem  borrow- 
ed from  the  civil  law,  almost  copied  verbatim  into  the  com^ 
mon  law  writers.  This  will  diatinctly  appear  by  comparing 
Domat  with  Godolphin,  in  the  Orphan^s  Legacy. 

It  has  been  said  that  there  are  neither  adjudged  cases  nor 
dicta  of  elementary  writers  on  the  subject  of  the-  law  as  it 
stood  previous  to  the  43  Elizabeth  ;  but  this  I  think  is  not 
quite  correct.  In  Swinburn  on  Wills,  as  well  as  Godol- 
phin's  Orphan's  Legacy,  both  books  of  great  antiquity  and  of 
high  authority,  we  find  all  the  rules  for  construing,  enforc- 
ing and  effectuating  charities  which  have  been  maintained 
and  acted  upon  in  the  chancery  since  the  43  Elizfibeth,  laid 
down  as  the  existing  laws  of  charitable  devises;  and  yel  the 
statute  of  Elizabeth  is  not  quoted  by  either  as  the  authoritf 
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for  ibetr  doctriDes ;  but  their,  margins  are  filled  with  quota- 
tions from  books  which  treat  of  the  civil  and  common  ]aw«. 
God.  Orph.  Leg.  Sec.  Ed.  1676,  P.  1,  ch.  5,  sec.  4,  p.  17. 
Swinb.  on  Wills,?.  1,  sect.  16.  And  in  so  modern  a  book  as 
Maddock's  Cha.  Vol.  I.  47,  we  find  the  law  laid  down  in 
these  words :  "  it  has  been  an  uniform  rule  in  equity,  before 
as  well  as  after  the  statute  of  43  Elizabeth,  ch.  4,  that  where 
uses  are  charitable,  and  the  person  has  in  himself  foil  power 
to  convey,  the  court  will  aid  a  defective  conveyance  to  such 
uses ;  and  then  goes  on  to  enumerate  all  that  variety  of  cases 
to  which  the  English  courts  have  applied  the  latitudinous 
principle,  that  the  statute  of  charitable  uses  supplies  all  the 
defects  of  an  assurance  which  the  donor  was  (flipable  of 
making,  even  to  a  devise  by  a  lunatic. 

Nor  are  these  autht)r8  without  adjudications  to  sustain  the. 
position,  that  the  law  was  such  htfore  as  well  as  after  the 
•tatilte  43  Eli£<  Rolt's  Case  in  Moore,  p.  855,  was  the  case 
of  a  will  which  occurred  long^  before  the  statute  of  Eliz.  pass- 
ed. The  devise  was  of  land  not  in  use,  and  not  devisable 
by  law  or  custom;  so  that  had  it  been  to  an  individual,  it  had 
been  clearly  void.  Accordingly,  the  heir  at  law  entered;  yet, 
after  the  statute  of  Elizabeth,  it  was  hunted  up  and  returned 
upon  inquest,  under  the  statute ;  and  the  lord  chancellor  on 
an  appeal,  having  called  in  the  aid  of  the  two  common  law 
chief  justices^  they  all  held  it  a  good  limitation  or  appoint- 
ment. Now  there  never  has  been  a  time  when  a  subsequent 
statute,  general  in  its  provisions,  as  was  that  of  charitable 
uses,  could  divest  a  right  legally  descended  upon  an  heir  at 
law.  It  follower  that  the  devise  must  have  been  good  with- 
out the  aid  of  that  statute  ;  this  decision  took  place  in  court 
twenty  years  after  the  date  of  the  statute. 

So  also  in  Revett's  Case  in  the  same  book,  p.  890,  when, 
the  will  was  made  and  the  death  of  the  devisor  took  place  in 
1586,  about  seven  years  before  the  statute  of  43  Elizabeth, 
and  there  bad  been  no  surrender,  the  land  being  copyhold, 
io  that  the  devise  to  the  charity  was  clearly  void  if  made  to 
ant  individual,  and  accordingly  the  younger  son  entered; 
tke  charity  was  enforced  against  a  purchaser  firom  the  heirs, 
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under  the  idea  that  it  was  good  as  an  appointment ;  clearly 
in  pursuance  of  the  rule,  that  wherever  the  donor  has  power 
to  convey,  and  manifestly^intends  to  convey,  *the  law  will 
make  good  every  deficiency  in  favour  of  cfaaritiesi 

And  in  the  case  of  sir  ThoniasMiddleton,  which  also  hap- 
pened before  the  statute,  and  where  the  legal  defect  lay  in 
the  legal  insufficiency  of  the  party  in  interest,  add  which 
was  not  a  case  of  devise,  yet  it  was  held  good. 

It  is  true  Perkins  gives  an  instance  of  a  very  early  date 
.  (40  Edw.  3;  see  Perkins,  sec.  510),  of  adevise  to  a  society 
not  incorporated  with  power  to  purchase,  in  which  the  devise 
was  held  void ;  but  on  that  case  it  may  be  remarked,  thait  as 
the  clergy  had  an  exclusive  possession  of  the  cotirt  orchan- 
eery  for  many  years  after,  (to  26  Henry  8),  it  is  easy  to  per- 
ceive how  the  law  of  charities  came  to  be  improved  'to 
What  it  appears  to  have  been  at  the  date  of  the  cases  quoted 
from  Moore.  And  there,  are  two  other  remarks  applicable 
to  the  cases  in  Perkins.  In  a  modified  sense  those  devises 
are  held  to  be  void  even  at  this  day,  and.  to  need  the  aid  of  a 
royal  prerogative  still  existing  in  the  court,  to  relieve  the 
devisees  against  the  rules  of  the  common  law.  It  is  obvious 
that  property,  devised  to  charities  under  such  circumstances 
as  prevent  its  vesting  by  the  rules  of  the  common  law,  is 
placed  in  a  situation  analogous  to  that  of  escheat,  and  after- 
wards disposed  of  under  the  king's  sigUHnanual,  aocorditig  to 
his  conscience,,  actual  or  constitutional  f  so  that  in  a  trial  af 
common  law^  such  devise  would  be  held  void,  unless  aided 
by  prerogative  power. 

And  secondly,  there  is  this  difference  between  the  case  in 
Perkins  and  the  present  case,  that  the  former  is  Expressed  in 
words  which  contemplate  vesting  presently;  the  latter,  in 
words  vt^hich  contemplate  a  future  vesting  :  which  I  consider 
an  all  important  feature  in  the  present  case,  and  one  which 
may  give  validity  to  the  present  devise,  without  resorting  to 
the  aid  of  those  principles  which  appear  peculiar  to  charita- 
ble bequests. 

But  as  a  charity,  to  be  governed  by  the  law  of  the  state  of 
Ne^  York,  it  appears  to  me  almost  idle  to  view  this  cftse  wiih 
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reference  to  any  other  rule  of  decision  than  their  own  adju- 
dications. The  case  of  the  Trustees  of  New  Rochelle,  8 
Johns.  Ch.  Rep.  p.  292,  was  a  case  of  greater  difficulties 
than  .the  present;  for  there  the  devise  is  immediate  in  pre- 
sent!, to  a  devisee  having  no  capsicity  to  take  at  the  time. 
The  legislature  afterwards  gave  that  capacity,  and  the  court 
held  the  devise  valid ;  nor  is  it  unimportant  in  that  case  to 
o^lserve,  that  the  case  in  Ambler,  422,  of  the  devise  to  ^'  the 
poor  inhabitants  of  St  Leonard's  Shore-Ditch,"  is  recognised 
as  authority;  as  well  as  that  of  the  Attorney  General  M. 
Clarke,  in  the  same  book,  651. 

Now  this  decision  seems  full  to  these  points:  1.  That  the 
legislature  of  that  state  can,  ex  post  facto,  give  a  capacity 
to  take  a  charity,  where  there  was  no  such  capacity  existing 
at  the  time  of  devise  over,  is  a  case  where  the  future  exist? 
ence  of  that  capacity  was  not  contemplated  by  the  testalpr. 
3.  That  an  act  of  incorporation,  with  capacity  to  take,  dis- 
penses with  the  presence  of  the  representative  of  the  state, 
in  a  suit  to  recover  siich  a  charity. 

What  more  can  be  required  in  the  present  case,  especially 
where  the  devisee  is  the  piarty  demandant. 

It  i»  no  objection  to  the  authority  or  the  New  Rochelle 
case,  that  it  was  a  suit  in  equity;  for  in  a  ease  like  the  pre- 
sent, where  nothing  is^wanting  but  a  competent  party  to  sue 
or  be  sued;  whenever  that  party  comes  in  esse,' there  can  be 
no  reason  why  the  suit  should  imt  be  at  law,  if  courts  of  law 
are  competent  to  give  relief.  Had  the  devise  been  void  in 
the  case  referred  to,  the  estate  must  have  vested  in  the  lesal 
representative,  and  could  no  more  have  been  shaken  in 
equity  than  at  law. 

But  I  have  said,  that  the  defendant  here  might  dispense 
with  the  aid  of  the  peculiar  principles  of  the  law  ofcharities^ 
and  my  opinion  distinctly  is,  that  the  devise  is  good  upon 
general  principles,  in  every  respect,  unless  it  be  in  the  time 
of  vesting;  then  it  is  not  restricted  within  the  legal  limits, 
since  the  legislature  may,  by  possibility,  never  constitute  the 
corporation  contemplated  in  the  will.. 

It  .is  in  general  true,  that  where  there  is  a  present  imme- 
diate devise,  there  must  exist  a  competent .  devisee,  and  a 
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present  (capacity  to  take.  But  it  is  equally  true^  that  if  there 
exists  the  least  circumstaDce  from  which  to  collect  the  testa- 
tor's contemplation  or  intention  of  any  thing  else  .than  an 
immediate  devise  to  take  effect  in  present!,  then,  if  con- 
fined within  the  legal  limits,  it  is  good  us  an  executory  devise. 

This  is  the  case  of  a  devise  to  an  infant  in  ventre  sa  mere; 
and  this  the  ground  of  the  distinction  in  Hobart  33,  of  a  pre- 
sent devise  to  a  corporation  where  it  is  or  is  not  in  progress 
towards  positive  existence. 

Now  the  present  case  is  one  clearly  of  an  alternative  devise 
to  such  and  such  official  characters,  if  by  virtue  of  that  de- 
vise they  can  take  in  perpetuity  and  succession ;  and  if  not, 
then  to  them  when  constituted  a  body  politic  by  positive 
statute.  Here  is  clearly  contemplated  a  future  vesting,  to 
depend  on  a  capacity  to  take,  to  be  creatied  by  a  legislative 
act;  and  if  the  passing  of  that  legislative  act  had  been  re^ 
stricted  by  the  will,,  in  point  of  time,  to  the  lives  of  the  in- 
dividuals filling  those  offices  at  the  time  of  the  death  of  the 
testator,  on  what  possible  ground  could  the  devise  baVe  been 
impeached? 

Does  then  the  law  invalidate  the  devise  for  want  of  such 
restriction,  or  some  other  equivalent  to  it?  It  is  perfectly 
clear  that  the  law  of  England  does  not,  and  never  did,  as 
relates  to  charities;  at  least  where  there  has  been  no  pre- 
vious disposition.  In  this  respect  it  seems  to  constitute  an 
exception  to  the  law  of  executory  devises;  as  is  implied  in 
the  generaf  reference  to  itbe  prerogative  of  the  crown  to  give 
it  legal  efficiency,  by  his  sign  manual,  and  as  is  distinctly  re- 
cognised in  the  case  of  the  Trustees  of  New  Rochelle,  in  the 
courts  of  New  York;  a  case  in  which  the  plaintiffs  might  as 
well  have  waited  for  ever  upon  the  legislative  will,  as  in  the 
present  case. 

There  may  be  a  -reasoa^for  this  distinction,  since  it  de- 
pends upon  the  sovereign  will  to  pr>event  the  perpetuity  at 
once ;  and  the  presumption  is,  that  the  legislature  will  not 
delay  to  do  that  which  it  .ought  to  do.  And  whence  at  last, 
arises  this  rule  against  perpetuities?  It  is  altogether  an  act 
of  judicial  legislation,  t)perating  ras  a  proviso  to  the  statute 
of  wills;  a  restriclic^  upon  the  testamentairy  powec    The 


JANUARY  TERM  1830.  14« 

[IngUi  M.  The  ThwlMt  of  th«  BaUoei  Song  Hubow.] 

authority  from  which  the  exception  emanated  c6uld  certainly 
limit  it  80  as  to  prevent  its  extension  to  an  object  under  the 
eare  of  the  sovereign  power. 

Upon  the  whole,  I  am  of  opinion  that  the  act  of  incorpo- 
ration was  at  least  eqaivalent  to  the  king's  sign  manual,  and 
vested  a  good  legal  estate  in  the  tenant.  That  although  in 
the  interval  it  should  have  descended  upon  the  heir,  it  de- 
scended subject  to  be  divested  apd  passed  over  by  that  ex- 
ercise of  prerogative  power*.  But  1  perceive  no  necessity  for 
admitting  that  it  ever  descended  upon  the  heir;  since  the 
right  of  succession  seems  rather  to  be  ia  the  commonwealth 
in-  the  case  of  charities,  as  parens  patriae. 

Mr  Justice  Stobt. 

This  cause  was  argued  with  great  ability  and  learning  at 
the  last  term  of  this  court,  and  has  been  beld  under  advisee 
ment  until  this  time.  In  the  interval,  I  have  prepared  an 
opinion  upon  all  the  points  argued  by  counsel ;  and  u^n 
one  of  those  points  of  leading  importance,  I  have  now  the 
misfortune  to  differ  from  a  majority  of  my  brethren.  Upon 
another  leading  point,  that  of  the  alienage  of  the  demandant, 
my  opinion  coincidies  generally  with  that  of  the  majority 
of  the  court;  but  the  reasons,  on  vi^hicb  it  is  founded,  are 
given  more  at  large  than  in  that  now  delivered  by  my  bro- 
ther Thompson.  Under  these  circumstances,  I  propose  to 
deHver  my  opinion  at  large  upon  all  the  points  argued  in  the 
cause,  mainly  in  the  order  in  which  they  were  discussed  by 
the  counsel.  It  is  not  without  reluctance  that  I  deviate  from 
my  usual  practice  of  submitting  in  silence  to  the  decisions 
of. my  brethren,  when  I  dissent  from  them;  and  I  trust,  that 
the  deep  interest  of  the  questions,  and  the  novelty  of  the 
aspect  under  which  some  of  them  are  presented,  will  fiir- 
nish  an  apology  for  my  occupying  so  much  time^ 

The  first  point  is,  whether  the  devise  in  the  will  of  Robert 
R.  Randall  of  the  lands  in  question,  is  a  valid  devise,  so  as 
to  divest  the^iieir  at  law  of  his  legal  estate,  or  to  affect  the 
lands  in  his  hands  with  a  trust. 

In  consideriiig  this  question,  it  appears  to  me  that  this 
court  is  to  look  into  the  tdrms  of  the  will,  and  to  construe 
Vol.  III.— T 
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it  according  to  the  intention  of  the  testator.  That  intention 
has  been  justly  said  to  constitute  the  pole  star  to  guide 
courts  in  the  exposition  of  wills. ,  When  the  intention  is  once 
fairly  ascertained,  it  is  wholly  immaterial  that  it  cannot  be 
carried  into  effect  by  the  principles  of  law ;  for  our  duty 
is  to  interpret,  and  not  to  make  wills  for  testators* 

In  looking  at  the  terms  of  the  present  devise,  it  appears 
to  me  clear,  that  tha  testator's  intention  was  to  vest  in  certain 
persons,  in  their  official,  and  not  in  their  private  capacity, 
^all  the  residue  of  his  estate  for  a  certain  charity  stated  in 
the  devise..  The  language  is,  *<  I  give  and  bequeath  the 
same  unto  the  chancellor  of  the  state  of  New  York,  the 
mayor  and  recorder  of  the  city  of  New  York,  the  president 
of  the  chamber  of  commerce,"  &c.  &c.  Did  he  by  these 
terms  mean  to  devise  to  the  individpala  who  then  x>ccupied 
these  offices,  the  estate  in  question,  or  to  the  persons  who 
might  hold  thein  at  the  time  of  his  death,  or  to  the  persons 
who  might  successively  from  time  to  time  hold  them  ?  It 
was  certainly  competent  for  him  to  devise  to  them  person- 
ally, and  in  their  private  capacity,  by  their  official  descrip- 
tion. If  a  testator  were  by  his  will  to  give  an  estate. to  the 
bishop  of  New  York  for  life,  or  to  him  and  his  heirs,  with- 
out giving,  him  his  qhristian  or  surname,  there  is  no  doubt 
that  the  devise  might  well  take  ejflfect,  as  a  devise  to  the  then 
incumbent  in  office,  as  a  descriptio  persons.  The  law  does 
Qot  require,  to  make  a  devise,  or  legacy  valid,  that  the  .party 
should  be  designated  by  his  name  of  baptism  or  surname. 
It  is  sufficient  if  he  be  pointed  out  by  an^  description,  leav- 
ing no  room  for  doubt  as  to  the  identity  and  certainty,  of  the 
person.  A  devise  to  the  eldest  son  of  A.  is  just  as  good  as 
if  his  liame  were  given.  A  devise  to  the  present  president 
of  the  United  States  could, be  just  as  good  as  if  his  name 
were  written  at  large  in  the  will.  The  maxim  of  law  is,  that 
the  designation  must  be  certain  as  to  the  person  to  take; 
apd.id  cectum  est,  quodcertum  reddi.  potest.  There  is  no 
doubt,  then,  that  the  chancellor,  mayor  and.  recorder,  &c. 
&c.  of  New  York  might  take  as  individuals,  if  su^h  were 
the  intention  of  the  testator.  I  go  farther  and  say,  that  if 
the  testator  did  intend  the  preisent  devise  to  them  in  their 
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private  characters,  they  would  take  not  merely  an  estate  for 
life  in  the  premises,  but  an  estate  in  fee.  My  reason  is,  that 
the  scope  and  objects  of  the  charity,  being  perpetual,  re- 
quire that  construction  of  the  will  to  carry  into  eiSect  the 
intention  of  the  testator(a). 

But  the  difficulty  is  in  arriving  at  the  conclusion  upon  the 
terms  of  the  will,  that  the  testator  did  mean  any  devise  to 
them  in  their  private  capacities.  It  is  manifest  from  his  lan- 
guage, that  he  did  not  devise  to  the  then  chancellor,  mayor 
and  recorder,  c&c.  &c.  in  their  private  capacities,  because 
his  language  is,  that  it  is.to  the  chancellor,  &c.  &c.  *'/or 
(he  time  beings  and  ttieir  respective  successors  in  the  said 
cffioesfor  et^er."  It  is  then  a  devise  to  them,  us  officers,  dur- 
ing their  continuance  in  office,  and  the  estate  is  to  go  to 
their  successors  in  office /or  ever;  so  that  none  of  the  devi- 
sees are  to  take  any  certain  estate  to  themselves,  but  only 
while  they  continue  in  office.  It  is  said  that  the  court  may 
reject  the  latter  words,  if  inconsistent  with  the  avowed  in- 
tention and  objects  of  the  will.  If  the  other  language  of  the 
will  required  an  interpretation  of  these  words  different  from 
the  ordinary  meaning,  there  might  be  good  ground  for  such 
an  argument;  but  that  the  devise  will,  in  point  of  law,  ber 
come  ineffectual  if  they  are  not  rejected,  furnishes  no  ground 
for  the  court  to  exclude  them.  Words  which  are  sensible 
in  the  place  where  they  occur,  and  express  the  testator's 
intention,  are  not  to  be  rejected  because  the  law  will  not 
carlry  into  effect  that  intention.  If  it  wer«  otherwise,  courts 
of  law  would  make  wills^  and  not  construe  them.  But  what 
ground  is  there  to  say,  that  the  words  '<  for  the  time  being," 
and  "  their  successors  in  office"  ought  to  be  rejected?  The 
former  clearly  designate  what  chancellor,  mayor  and  recor- 
der, &c.  &c.  are  meant.  How  then  can  the  court  take  one 
part  and  rej^^ct  the  other  part  of  the  description  ?  How  can 
the  court  say  that  the  testator  meant  the  then  incumbents 
in  office,  when  he  has  spoken  of  them  as  the  incumbents 
for  the  time  being  9  His  intention  clearly  is  that  the  cha- 
rity shall  be  a  perpetuity.    He  devises  to  the  successors  in 

(a)  Cruise*!  Digest.    Devise,  cba.  U,  sect.  72. 
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<^ee  fer  ever.  They  are  to  be  the  .administrntors  of  ,the 
charity,  for  ^ver.  Upon  what  ground  can  the  cOvrt  exclude 
the  successors  from  the  administration  of  the  cbarityi  when 
theHestator  has. so  designated  theml  Why  may  we  not 
equally  well  exclude  the  present  incumbents,  as.  the  future? 
Both  are  named  io  the  will;  both  are  equally  within  the 
yiew  of  the  testator  of  equal  regard.  Suppose  all  the  other 
incumbents  had  died,  or  had  been  removed  from  office,  is 
there  a  word  in  the  will  that  shows  that  they  or  their  heirs 
could  still  act  as  trustees,  when  they  ceased  to/possess 
office»  in  exclusion  of  the  actual  incumbents  1  If  not,  how 
can  the  court  say  that  it  will  defeat  the  main  .intention  as 
to  the  administrators,  and  yet  fulfil  the  ch4rity  as  the  testa- 
tor designed  it  should  be  executed  1 

But  this  exposition  does  not  rest  on  a  single  clause  of  the 
will.  ,  It  pervades  it  in  all  the  important  clauses.  In  another 
dause  of  the  will  the  testator  directs,  that  the  trustees  shall 
adtninister  the  charity  "in  such  manner  as  the  said  trustees 
or  amajority  of  them  may  from  time  to  time,  or  their  euccee- 
ears  in  office  may  from  time  to  time  directJ*^  And  again, 
the  testator  adds,  "ii  is  my  intention  that. the  institution 
hereby  directed  and  created  should  be  p^rpefiKiI,  and  that 
the  above  mentioned  qfficere  for  the  time  beihg^.  and  their 
ewceseore  should  for  ever  continue  and  be  the  governors 
thereof,  and  have  the  superintendence  of  the  same."  Here 
is  a  most  deliberate  re-statement  of  his  intention  and  objects. 
The  goyernors  and  administrators  of  his  charity  are  not  to 
be  the  then  incumbents  in  office,  but  the  officers  for  the  time 
being;  not  the  individuals  when  out  of  or-*  je,  but  their  euc- 
ceeeors  in  office.  What  right  thf%n  can  this  court  have  to 
say  that  the  successors  in  office  shall  not  be  governors? 
Would  it  not  be  a  plain  departure  from  the  expresa  inten- 
tion and  solemn  declarations  of  the  will?  The  testator 
seems  to  have  been  apprehensive,  that  after  all  there  might 
be  some  impediment  in  carrying  his  intention  into  effect. 
What  then  does  be  provide?  That  his  intention  shall  be 
disregarded  ?  That  provisions  of  bis  will,  as  to  succeeeore^ 
&c.  &c«  shall  be  disregarded  or  rejected  ?.  No,  so  far  from 
it,  that  he  goes  on  to  provide  for  the  emergency^  so  as  to 


JANUARY  TERM  18S0.  149 

[Inglis  Of.  The  Traitees  of  the  Sailor't  Snog  Harbot^.] 

give  fall  effect  to  his  iDtention.  His  words  ftre,  ^*  that  it  is 
my  will  and  desire,  that  ifit  cannot  be  legally  done,  accord- 
ing to  my  above  intention,  by  them  ((he  trustees)  without  an 
act  of  the  legislature,  it  is  my  will  and  .desire  that  they  will 
as  soon  as  possible  apply  for  an  act  of  the  legislature  to  in- 
corporate them  for  the  purposes  above  specified^"  So  that 
the  successors  in  the  manner  above  mentioned  constituted 
a  primary,  as  well  as  a  perpetual  object  of  the  devise.  It 
seems  to  me  so  plain  and  clear  upon  the  language  of  the  will, 
that  the  testator  never  abandoned  the  intention  of  having 
the  trustees  take  in  their  official  and  not  in  their  private 
capacity,  that  with  great  deference  to  the  judgment  of 
others,  I  am  unable  to  perceive  any  ground  on  which  to  rest 
a  different  opinion. 

If  this  is  so,  then  it  is  next  to  be  considered  whether  such 
devise  is  void  at  law.  I  am  spared  the  necessity  of  going  at 
large  into  that  question,  by  the  decision  of  this  court  in  the 
case  ofthe  Trustees  of  the  Philadelphia  Baptist  Association 
vs.  Hart's  Executors,  4  Wheat.  Rep.  1,  where  the  subject 
/#a8  very  amply  discussed ;  and  for  reasons,  in'  my  judgment 
unanswerable,  it  was  there  decided  that  such  a  devise  was 
void  at  law.  Upon  that  occasion  I  had  prepared  a  separate 
opinion ;  but  that  of  the  chief  justice  was  so  satisfactory  to 
me,  that  I  did  not  deem  it  necessary  to  deliver  my  own. 

If  the  devise  was  void  at  law  at  the  time  when  it  was  to 
have  effect,  viz.  at  the  death  of  the  testator,  the  subsequent 
act  of  the  legislature  of  New  York  could  not  have  any  efiect 
to  divest  the  vested  Icga)  title  of  the  heirs  of  the  testator. 
The  devise  was  not  a  devise  to  a  corporation  not  in  esse, 
and  to  be  created  in  future.  It  was  a  devise  impresenti,  to 
persons  who  should  be  officers  at  the  death  of  the  testator, 
and  to  their  successors  in  office.  The  vesting  of  the  devise 
was  not  to  be  postponed  to  a  future  time,  until  a  corporation 
could  be  created..  It  was  to  take  immediate  effect ;  and  if 
the  trustees  could  not  exercise  their  powers  in  the  manner 
prescribed  by  the  testator,  they  were  to  apply  to  the  legis- 
lature for  ah  act  of  incorporation.  Assuming,  then,  that  a 
devise.per  verba  de  future,  to  a  corporation  not  in  esse,  which 
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18  to  take  effect  when  the  corporatioD  should  be  created, 
would  be  good,  and  Test,  by  way  of  executory  devise,  ia 
tbe  corporation  when  created,  as  seems  to  have  been  lord 
chief  justice  Wilmot's  opinion  (Witmot's  Opinion,  p.  15) ;  it 
is  a  sufficient  answer  that  such  ji^  not  the  presenft  case.  From 
the  other  report  of  the  same  case,  Attorney  General  V8. 
Downing,  Amb.  550,  571,  and  Attorney  General  va^  Bow- 
yer,  3  Ves,  714,  727, 1  should  deduce  the  conclusion,  that 
the  case  turned  upon  the  peculiar  doctrines  of  the  court  of 
chancery  in  respect  to  charities;  and  that  Lord  Camden's 
opinion  was  founded  on  that.  His  judgment  is  not)  as  far 
as  I  know,  in  print;  and  whether  he  thougjit  that  at  law  a 
devise  in  futuro  to  an  executory  corporation  would  be  good, 
does  not  a*>pear.  In  the  case  before  him  he  acted  upon  it 
as  a  charitable  ini^/,  not  as  a  devise  of  the  legal  e8tate(a). 
But  it  is  said,  that  there  are  cases  in  which  it  has  been 
held,  that  a  devise  to  persons  in  their  official  capacity  is 
good  to  the  party  in  his  natural  capacity ;  and  that  it  is  liot 
trues  that,  because  the  devisees  cannot^  take  in  succession, 
they  l;annot  take  at  all:  a  case  from  Brook's  Abridgement,  ti- 
tle Corporation,  pi.  34,  is  relied  on.  There  the  principal 
point  was  of  a  different  nature:  whether  a  corporation  com- 
posed of  a  master  and  fraternity,  could  present  the  master  to 
a  benefice.  ^  And  Pollard,  J.  on  that  occasion  said,  ^'  if  J.  S. 
is  dean  of  P..  I  may  give  land  to  him  by  the  name  of  dean, 
&c.  and  his  aucceasors^  and  to  J.  S.  and  his  heirsy  and  there 
be  .shall  take  as  dean,  and  also  as  a  private  man ;  and  he  is 
ieruLfU  in  common  with  himself. ^^  Now,  the  plain  meaning 
of  this  is,  that  because  he  took  one  moiety  in  his  official  ca- 
pacity to  him  and  his  succejssors,  that  did  not  disable  him  to 
take  the  other  moiety  to  him  and  bis  licira,  but  he  held  the 
latter  in  his  private  capacity.  Another  case  is  from  Co..  Litt. 
46,  b.  where  it  is  said,, if  a  lease  for  years  be  made  t6  fi 
bishop  lEind  his  successors,  yet  his  executors  and  administra- 
tors shall  have  it  in  aiitre  droit';  for  regularly  no  chattel  can 
go  ia  succession  in  case  of  a  aoie  corporation,  no  more  than 

(a)  See  alio,  1  Roll.  Ab.  Devise,  H.  sec.i.    Com.  Dig;   Devise.^.' 
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if  a  lease  be  made  to  a  man  and  his  heirs,  it  can  go  to  his 
heirs(a).  Now,  in  the  case  of  a  sole  corporation,  it  is  mani- 
fest that  the  intention  is  to  give  the  chattel  to  the  actaal  in- 
cumbent in  oiBce,  for  his  lif^,  and  he  is  entitled  to  hold  it 
beneficially.  But  no  chattel  can  pass  in  succession ;  and  then 
the  question  arises,  whether  the  court  will  declare  the  gift 
void,  as  to  the  residue  of  the  term,  or  consider  the  gift  abso- 
lute. The  construction  adopted  has  been  to  consider  the 
intent  to  be  executed  cypres;  and,  as  the  testator  intended 
t9  give  the  whole,  to  vest  the  term  absolutely  id  the  bishop, 
-and  then  by  operation  of  law  it  would  go  to  his  assigns.  But 
this  18  a  case  of  a  9ole  corporation,  where  the  party  is  capa- 
ble to  take  in  his  corporate,  as  well  as  in  his  natural  capacity 
for  life.  The  present  is  a  case  of  aggregate  persons,  not  ca- 
pable of  taking  in  a  corporate  capacity.  To  give  the  estate 
to  them  in  their  natural  capacity,  and  for  life  only,  would 
defeat  the  testator's  intention ;  for  be  meant  a  perpetuity  of 
trust,  and  to  persons  in  office,  however  often  the  incumbents 
might  change :  to  give  them,  in  their  natural  capacities,  an 
estate  for  life  when  not  officers,  would  defeat  the  primary 
object  which  he  had  in  view.  He  meant  no  beneficial  inte* 
rest  to  any  incumbent,  but  a  charitable  trust  to  a  succession 
of  official  trustees(&). 

It  is  also  said,  that  in  a  will  a  particular  may  be  made  to 
yield  to  a- more  general  intent.  •  Certainly  it  may ;  but  then 
the  difficulty  in  the  application  of  this  rule  to  the  present 
case  is,  that  the  argument  insists  upon  a  construction  which 
I  cannot  but  deem  an  overthrow  of  the  general,  to  sub- 
serve an  intent  not  indicated.  Because  the  testator  has  ex- 
pressed an  intent  to  be  carried  into  effect  one  way,  which 
cannot  consistently  by  law  be  so;  and  the  court  can  see  ano- 
ther way,  by  which  he  might  have  carried  it  into  effedt,  if 
he  had  thought  of  it ;  it  does  not  follow  that  the  court  can  do 
that  which  the  testator  xnight  have  done,  and  new  model 
the  provisions  of  the  will.  If  a  testator  should  per  verba 
de  presenti  devise  an  estate  to  a  corporation  not  in  esse, 

(a)  See  Co.  Lit.  9,  a. 

(ir)  See  2  Preston  on  Estates,  (T,  6, 7, 46, 47,  48.    Com.  Dig.  Estates,  a.  2. 
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and  ho  knew  the  fact,  or  mistook  the  law,  the  court  could 
not  construe  the  words  as  de  futurOf  and  declare  it  a  good 
devise  to  a  corporation  to  be  created  in  future.  The  case 
in  1  Roll.  Abridg.  Devise,  H.  1.  50,  is  decisive  of  that.  The 
general  intention  here  appears  to  me  to  be  to  create  a  per- 
petual trust  in  certain  trustees  in  succession^  for  charity ;  and 
I  can  perceive  no  particular  intent,  as  distinguishable  from 
that  general  intent.  The  perpetuity,  the  succession  and  the 
trusteeship,  are  in  his  view  equally  substantial  ingredienta. 
So  far  from  allowing  any  other  than  the  official  trustees  to 
administer  it,  he  even  points  out  that  if  the  trust  cannot  be 
executed  by  them,  the  estate,  if  it  descenda-to  his  heirs,  shfdl 
descend  clothed  with  a  trust.  And  he  even  appoints  the 
same  trustees  and  their  successors  in  office  executors  of  his 
will. 

I  come  now  to  the  other  part  of  the  question,  whether,^  if 
t^e. devise  be  void  at  law,  the  estate,  in  the  hands  of  the 
heirs  is  affected  with  the  trust  in  favour  of  the  charity.  It 
appears  to  me  most  manifest,  that  it  is  affected  by  the  trust, 
if  we  consult  either  the  intention  of  the  testator  or  the  ex- 
press terms  of  the  will.  The  closing  paragraph  of  the  will 
is,  in  my  vieW  of  it,  decisive,,  as  creating  an  express  trust  in 
the  heirs.  ^<  It  is,"  says  the  testator, "  my  desire,  all  courts  of 
law  and  equity  will  so  construe  this  my  said  will,  as  to  have 
the  estate  appropriated  to  the  above  uses  ;  and  that  the  same 
should  in  no  case,  for  want  of  form  or  otherwise,  be  constru- 
ed as  that  my  relations,  or  any  other  persons,  should  heir, 
possess,  or  enjoy  my  property,  except  in  the  manner  and  for 
the  uses  herein  above  specijied.^^ 

If  no  trustees  had  been  named  in  the  will  to  execute  the 
charity,  it  seems  to  me  very  clear  that  these  terms  would  have 
created  a  trust  in  the  heirs.  There  cannot,  as  I  think,  be  a 
doubt,  that  independent  of  the  statute  of  mortmain,  9  Geo. 
2,  ch.  26,  the  present  devise  would  be  held  a  good  charita- 
ble devise,  and  would  be  enforced  in  equity,  at  least  since 
the  statute  of  43d  of  Elizabeth  of  charitable  uses.  The  case 
of  White  vs.  White ;  of  Attorney  General  vs.  Downing, 
Amb.  Rep.  550,  571 ;  of  Attorney  General  vs*  Tancred, 
Amb.  351,  S.  C.  I  Eden's  Rep.  10;  and  of  Attorney  Gene- 
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ra]  vs.  Bowyer,  3  Yes.  714,  71 7,  would  alone  be  decisive; 
but  there  aire  many  otbera  to  the  same  effect(a).  Whether 
the  statote  of  43  Elizabeth  is  in  force  in  the  state  of  New 
York,  or  whetbet,  independent  of  any  enactment,  a  c6ort  of 
eqidtjr  could  enforce  this  as  a  charitable  trust  in  the  exer- 
tiie  of  its  genieral  juriidietionr  or  as  the  delegate,  for  this 
pQr[p^ose,of  the  parental  prerogfitive  of  thlB^tate;  or  whether 
such  court  could' hold  it  utterly  void ;  it  is  unhecessary  for 
us  to  consider ;  that  point  may  well  enbugh  be  left  to  the 
decitkui  of  4iiis  proper  state  tribunal,  when  the  ease  shall 
come  befdre  it.  At  present  I  do  not  think  it  necessary  16 
say  more,  than  that  if  the  trust  be  utterly  void,  then  the  heirs 
#ould  by  operation  of  law  take  the  legal,  estajte  stripped  of 
the  trust.  If  the  trust  be  good,  then  it  is  knit  to  the  estate, 
and  the  heirs  take  it  subject  to  the  trust. 

But  it  is  said,  that  if  the  trust  be  valid,  the  legislature  had 
a  perfect  right  to  enforce  it,  and  their  act  of  incorporation 
amounts  to  a  legal  execution  of  the  trusts,  and  vests  the 
estate  in  the  corporation.  Now,  whatever  may  be  the  rights 
of  the  state,  as  parens  paHfis,  to  enforce  this  charity,  it  can 
enfoirce  it  only  as  a  trust.  If  the  legal  estate  is  vested  in 
the  heirs,  subject  to  the  trust,  the  legislature  cannot  by  any 
act,  ipso  factOi  divest  that  legal  title,  and  transfer  it  to  the 
corporation.  It  is  one  thing  to  enforce  a  charitable  trust, 
and  quite  another  thing  to  destroy  the  legal  rights  of  the 
parties  lo  which  it  is  attached.  If  the  devise- had  been  to 
certain  trustees  by  name,  lipon  trust'foir  the  charity;  could 
the  legislature  have  a  right  to  divest  the  legal  title  1  The 
case  of  the  trustees  of  Dartmouth  College  V9.  Woodward, 
4  Wheat.  Rep..  518,  in  its  principles,  bears  against  such  a 
doctrine.  The  fight  to  enforce  the  trust  and  operate  upon 
the  legal  estate  is  a  right  to  be  exercised  by  judicial  tribu- 
nals, and  not  by  legislative  decrees*  The  doctrine  of  the 
supreme  court  of  New  York  is,  that  the  legislature  thereof 
has  no  authority  to  divest  vested  legal  rights(b}. 

im)  See  note  on  Chariuble  Uses,  4  Wheat.  Rep.  Appendii,  1, 11, 12.    Cojc. 
gsihali  M.  Felton^  7  Johns.  Che.  Rep.  2^2.    Kirkbank  vs.  HudeoD,  7  Priee,  212. 
Duks  Ghtriteble  Uses,  by  Biidf  man,  p.  861, 874, 87S,  880. 
(»)  IhA  Si.  Van  Cleek,  7  Johns.  Rep.  477.    Bndshaw  St.  Bof&n,  20  Johnk. 

Vol.  Ill— U 
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But  I  cannot  admit  that  the  act  of  ijicorporation  was  in- 
tended to  have  such  an  effect ;  it  has  no  terms  which ^livest 
the  legal  title  of  the  heirs ;  it  merely  incorporates  the*  trus- 
tees and  their  successors,  and  clothes  them  with  the  usual 
powers  to  carry  the  trust  into  effect.  It  presupposes  that  the 
estate  was  already  vested  in  them  by  the  will.  They  are 
made  ^'capable  in  law  of  holding  and  disposing  of  the 
estate"  devised  by  the  will.  It  is  true  that  the  uses  are  added, 
"and  the  same  (estate)  is  hereby  declared  to  be  vested  iDi 
them  and  their  successors  in  office  for  the  purposes  therein 
(in  the  will,)  expressed.''  But  this  was  not,  as  I  think,  in- 
tended to  vest  the  estate  in  them  as  a  legislative  investiture ; 
but  to  declare  that  the  estate  was  vested  in  them /or  the  pur- 
pjoses  of  the  cliarity,  and  not  otherwise.  The  preamble  of 
the  act  too  shows,  that  the  trustees  did  not  ask  to  have  the 
estate  vested  in  them,-  but  that  inconveniences  had  arisen  in 
the  manageipent  of  the  estate  from  the  changes  of  office* 
This  is  very  strong  to  show  that  the  legislature  acted  solely 
for  the  purpose  of  avoiding  such  inconveniences,  and  not  to 
give  them  an  estate  to  which  they  then  had  no  title,  and 
which  they  then  professed  to  have  in  their  management* 

In  every  view,  therefore,  in  whiclK,!  can  contemplate  this 
point,  I  feel  compelled  to  say  that  the  devise,  if  a  valid  devise, 
is  not  a  devise  valid  so  as  to  divest  the  heir  at  law  of  his 
legal  estate ;  but  that  the  devise  can  ha^  effect,  if  at  all| 
only  as  a  trust  for  a  charity  fastened  on  the  legal  estate  in 
his  hands. 

In'  this  opinion  as  to  the  nature  and  effect  of  the  devisCf 
in  which  I  have  the  misfortune  to  differ  from  that  of  the 
court,  I  am  authorised  to  say  that  I  have  the  concurrence  of 
the  chief  justice. 

Another  questi<fn  is,  whether  the  demandant  was  or  was 
not  capable  of  taking  lands  in  the  state  of  New  York  by  de- 
scent 9  And  this  question  is  presented  upon  four  different 
aspects  of  the  facts. 

In  order  to  explain  the  views  which  I  take  of  this  part  of 


Rep.  108.    Catlin  os.  JacksoD*  8  Johos.  520.    TerreU  vs.  Taylor,  ft  Cranch,  98. 
Wilkinson  os.  Leland,  2  PeCen,  627,  657. 
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the  case,  it  will  be  necessiiry  to  state  some  general  principles 
upon  the" subject  of  alienage.    The  rule  commonly  laid  down 
in  the  books  is,  that  every  person  who  is  born  within  the 
ligeance  of  a  sovereign  is  a  subject;  and,  e  converso,  that 
every  person  born  without  such  allegiance  is  an  alien.    This, 
however,  is  little  more  than  a  mere  definition  of  terms,  and 
affords  no  light  to  guide  us  in  the  inquiry  what  constitutes 
allegiance,  and  who  shall  be  said  to  be  born  within  the  alle- 
giance of  a  particular  sovereign;  or  in  other  words,  what 
are  the  facts  and  circumstances  from  which  the  law  deduces 
the  conclusion  of  citizenship  or  alienage.    Now,  allegiance 
is  nothing  more  than  the  tie  or  duty  of  obedience  of  a  sub- 
ject to  the  sovereign  under  whose  protection  he  is ;  and 
allegiance  by  birth,  is  that  which  arises  from  being  born 
within  the  dominions  and  under  the  protection  of  a  particular, 
sovereign.    Two  things  usually  concur  to  create  citizenship; 
first,  birth  locally  within  the  dominions  of  the  sovereign ; 
aiid  secondly,  birth  within  the  protection  and  obedience, 
or  in  other,  words,   within  the  ligeance  of  the  sovereign. 
That  is,  the  pdrty  niust  be  born  within  a  place  where  the 
sovereign  is  at  the  time  in  full  possession  and  exercise  of 
his  power,  and  the  party  must  also  at  his  birth  derive  pro- 
tection from,  and  consequently  owe  obedience  or  allegi- 
ance to  the  sovereign,  as  such,  de.facto(o).    There  are  some 
exceptions,  which  are  founded  upon  peculiar  reasons,  and 
which,  indeed,  illustrate  and  confirm  the  general  doctrine. 
Thus,  a  person  who  is  born  on  the  ocean,  is  a  subject  of 
the  prince  to  whom  his  parents  then  owe  allegiance;  for  he 
is  still  deemed  under  the  protection  of  his  sovereign,  and 
bora  in  a  place  where  he  has  dominion  in  common  with  all 
other  spvereigns.     So  the  children  of  an  ambassador  are 
held  to'  be  subjects  of  the  prince  whom  he  represents,  al-* 
though  born  undeir  the  actual  protection  and  in  the  domi- 
nions of  a  foreign  prince.     Birth  within  the  dominions  of  a 
sovereign  is  not  always  sufficient  to  create  citizenship,  if  the 
party  at  the  time  does  not  derive  protection  from  its  sove- 

(a)  See  Ctlvin's  casej  7  Co.  1.    Doe  ex  demV  of  Duroure,  vi,  Jonef ,  4  Teirai 
Rep.  too.    I  BK  Comm. 
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reign  in  virtue  of  his  actual  possession ;  and  on  the  other 
hdnid,  birth  wiifain  the  allegiance  of  a  foreign  sovereign, 
does  not  alwayt  constitute  allegiance,  if  that  allegiance  be 
of  a  temporary  kiatare  within  the  dominions  of  another  sove- 
reign. Thus  f!he  children  of  enemies,  born  in  a  place  within 
the  dominions  of  another  sovereign,  then  occupied  by  them 
by  conquest,  are  still  aliens  ;  but  the  children  of  the  natives, 
born  during  such  temporary  occupation  by  conquest,  are, 
upon  a  reconquest  or  reoccupation  by  the  original  sovereign, 
deemed,  by  a  sort  of  postliminy,  to  be. subjects  from  their 
birthj,  although  they  were  then  under  the  actual  sovereignty 
and  $Uegiance  of  an  enemy^ 

The  general  principle  of  the  common  law  also  is,  that  the 
allegiance  thus  due  by  birth,  cannot  be  dissolved  by  any  act 
of  the  subject.  It  remains  perpetual,  unless  it  is  dissolved  by 
the  consent  of  the  sovereign  or  by  operation  of  law.  Upon 
the  cession  of  a  coun  ry.  it  passes  to  the  new  sovereign;  for 
^e  sovereign  power  is  competent  to  transfer  it  by  a  voluntary 
grant.  Upon  the  conquest  of  the  country  it  passes  by  opera- 
tion of  law  to  the  conqueror;  who  as  sovereign  de  facto  has  a 
right  to  the  allegiance  of  all  who  are  subdued  by  his  power, 
and  submit  to  the  protection  of  his  arms.  Upon  the  abdica- 
tion of  the  government  by  one  prince,  it  passes  by  operation 
of  la^  to  him  whom  the  nation  appoints  as  his  successor. 
Tbus^  by  the  conquest  of  England,  the  allegiance  of  all  Eng- 
lishmen pa/ssed  to  William  the  Conqueror ;  by  the  abdication 
of  James  II.  their  allegiance  passed  to  William  of  Orange; 
and  by  the  cession  to  France  pf  the  Anglo-French  provinces- 
.of  England,  the  allegiance  of  the  natives  passed  to  the  new 
sovereign.  These  cases  areplain  enough  upon  the  doctrines 
of  mumcipal  taw,  as  well  as  upon  those  which  are  recog- 
nized in  the  law  of  nations. 

ButacQile  of  more  nicety  and  intricacy  is,  when  a  country 
is  divided  by  a  civil  war,  and  each,  party  establishes  a  separate 
and  independent  form  of  government.  There,  if  the  old  gov- 
ernment is  completely  overthrown,  and  dissolved  in  ruins,  the 
allegiance  by  birth  would  seem  by  operation  of  law  to  be  dis- 
sol,Ved,and  the  subjects  left  to  attach  themselves  to  sirch  party 
as  .they  may  choose,  and  thus  to  become  the  voluntary  subjects, 
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not  by  birth  but  by  adoption,  of  either  of  the  new  govemmeiits. 
But  where  the  old  goyernmeDt,  notwithstanding  the  division, 
remains  in  operation^  there  is  more  difficulty  in  saying,  upon 
the  doctrine  of  the  common  law,  that  their  native  allegiance 
to  such  government  is  gone,  by  the  mere  fact  that  they  adhere 
to  the  separated  territory  of  their  birth,  unless  there  be  some 
set  of  the  old  government  virtually  admitting  the  rightful 
existence  of  the  new.  By  adhering  to  the  new  governmenti 
they  may  indeed  acquire  all  the  rights,  and  be  subject  to  all 
the  duties  of  a  subject  to  such  government.  But  it  doeinot 
follow  that  they  are  thereby  absolved  from  all  allegiance  to 
the  old  government.  A  person  may  be,  what  is  not  a  very  un- 
common case,  a  subject  owing  allegiance  to  both  govern- 
ments, ad  urtiusque  fidem  regis.  But  if  he  chooses  to  adhere 
to  the  old  government,  and  not  to  unite  with  the  new,  though 
governing  the  territory  of  his  birth,  it  is^far  more  difficult  to 
affirm,  that  the  new  government  can  compel  or  claim  bis 
allegiance  in  virtue  of  his  birth,  although  he  is  not  within 
the  territory,  so  as  to  make  him  responsible  criminally  to  its 
Jurisdiction.  It  may  give  him  the  privileges  of  a  subject, 
but  it  does  not  follow  that  it  can  compulsively  oblige  him  to 
renounce  his  former  allegiance.  Perhaps  the  dlealbsi  ana^ 
logy  to  govern  such  cases  is  to  bring  them  within  the  rule 
that  applies  to  cases  of  conquest^  where  those  only,  are 
bound  to  obedience  and  allegiapce^who  remain  under  the 
protection  of  the  conqueror. 

The  case  of  the  separation  of  the  United  States  from 
Great  Britain,  is  perhaps  not  strictly  brought  within  any  of 
the  descriptions  already  referred  to ;  and  it  has  been  treated, 
on  many  occasions,  both  at  the  bar  and  on  th^  bench,  as  a 
case  sui  generis.     Before  the  revolution,  all  the  colonies 
constituted  ft  part  of  the  dominions  of  the  king  of  Great 
Britain,  and  all  the  colonists  were  natural  born  subjects,  en- 
tjitled  to  all  the  privilegesof  British  born  subjects, and  capa-. 
ble  of  inheriting  lands  in  any  part  of  the  British  dominions, 
ai  owing  a  common  allegiance  to  the  British  crown.    But 
in  each  colony  there  was  a  separate  and  independent  govern- 
ment established  under  the  authority  of  the  crown,  though 
in  subordination  to  it.    In  this  posture  of  things  the  revo- 
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lution  came;  and  ihe  declaration  of  independence  acting 
upon  it,  proclaimed  the  colonies  free  and  independent  states ; 
treating  them  not  as  comnaunities,  in  which  all  government 
was  dissolved,  and  society  was  resolved  into  its  first  natural 
elements,  but  as  organized  states,  having  a  present  form  of 
government,  and  entitled  to  remodel  that  form  according  to 
the  necessities  or  policy  of  the  people.  The  language  of 
the  declaration  of  independence  is,  that  congress  solemnly 
publish  and  declare,  ^'  that  these  united  colonies  are,  and  of 
right  ought  to  be,  free  and  independent  states;  that  they  are 
absolved  from  all  allegiance  to  the  British  crown  ;  and  that 
airpolitipdl  connexion  betweea  theni  and  the  slate  of  Great 
Britain  is  and  ought  to  be  totally  dissolved  ;  and  that  as  free 
and  independent  d/a/e^,  they  have  full  powei  to  levy  war,  con- 
clude peace,  contract  alliances,  establish  commerce,  and  do 
all  other  acts  and  things  which  independent  states  may  of 
right  do.:'  It  is  plain  that  this  instrument  did  not  contemplate 
an.  entire  dissolution  of  all  government  in  the  states;  which 
would  hfltve  led  to  a  subversion  of  all  civil  and  political  rights,, 
and  a  destruction  of  all  laws.  It  treated  the  colonies  as 
states^  and  simply  absolved  them  from  allegiance  to  the  British 
crown,  and  all  political  connexion  with  Great  Britain.  The 
states  so  considered  it :  some  of  them  proceeded  to  act  and 
legislate  before  the  adoption  of  any  new  constitution;  some 
of  them  framed  new  constitutions;  and  some x>f  them  have 
continued  to  act  under  their  old  charters  down  to  the  present 
day.  They  treated  the  case  as  it  was  treated  in  England 
upon  the  abdication  of  Jame»  II.  and  provided  for  it»  by  re- 
sorting to  that  ultimate  sovereignty  residing  in  the  people, 
to  provide  for  all  cases  not  expressly  provided  for  in  their 
laws^ 

Antecedent  to  Ihe  revolutipn^  the  inhabitants  of  the  colo- 
nies/, whether  natives  of  the  colonies,  or  of  any  other  of  the 
Br^iffh  dominions,  owed  no  allegiance  Except  to  the  British 
cfQwn.  There  was  not,  according  to  the  common  law,  any 
secondary  or  subordinate  allegiance  to  the  colony  itself,  or 
the  government  therein  established,  as  contradistinguishe4 
from  the  general  allegiance  to  the  British  crown.  Whfen, 
therefore,  the  declaration  of  independence  absolved  all  tlie 
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states  from  allegiancb  to  the  Britiab  crown,  it  was  an  act  of 
one  party  only.  It  did  no(  bind  the  British  government, 
which  was  still  at  liberty  to  insist,  and  did  insist  upon  the 
absolute  Bollity  of  the  act,  and  claimed  the  allegiance  of  ail 
the  colonists  as  perpetual  and  obligatory.  From  this  per- 
plexing state  of  affairs,  the  necessary  accompaniment  of  a 
civil  war,  it  could  not  escape  the  notice-of  the  eminent  men 
of  that  day,  that  most  distressing  questions  must  arise ;  who 
were  to  be  considered  as  constituting  the  American  stoti^. 
on  one  side,  and  '*the  state  of  Great  Britain"  on  the  €|therf 
The  common  law  furnished  no  perfect  guide,  or  rather  ad- 
mitted of  different  interpretations;  If,  on  the  one  side,  it 
was  said,  that  all  persons  born  within  a  colony  owed  a  per* 
petual  allegiance  to  that  colony,  whoever  might  be  the  sove- 
reign,' the  answer  was,  that  the  common  law  admitted  no 
right  in  any  part  of  the  subjects  to  change  their  allegiance 
without  the  consent  of  their  sovereign,  and  that  the  usurpa- 
tion of  such  authority  was  itself  rebellion;  for  <^emo  potest 
exuere  patriam,"  was  the  language  of  the  common  law;  In 
respect  to  persons  who  were  not  natives,  but  inhabitants  only, 
in  a  colony,  at  the  time  of  the  assertion  of  its  independence, 
there  was  stilj  less  reason  to  claim  their  allegiance.  If  they 
were  aliens,  there  was  no  pretefice  to  say  that  they  could 
be  bound  to  permanent  allegiance  agaiiist  their  wiil.  If  they 
were  born  in  England,  or  elsewhere  in  the  British  dominions, 
4>ut  of  the  colony,  they  were  as  little  bound  to  permanent 
allegiance ;  because  they  inhabited,  not  as  colonists,  but  ai 
British  subjects.  In  respect  to  both  these  cases,  (i^  e.  foreign- 
ers and  British  subjects^)  no  colony,  upon  a«jiuming  to  be  an 
independent  state,  could,  against  their  will,  make  them  mem- 
bers of  the  state.  It  would  be  an  exercise  of  authority  not 
flowing  from  its  rights  as  an  independent  state,  and  at  war 
with  the  admitted  rights  of  other  nations,  by  the  law  of  na- 
tions, to  hold  the  allegiance  of  their  own  subjects.  In  order, 
therefore,  to  make  such  persons  members  of  the  state,  there 
must  be  some  oveirt  act  or  consent  on  their  own  part,  to  assume 
a  character;  and  then,  and  then  only,  could  they  be  deemed, 
in  respect  to  such  colony,  to  determine  their  right  of  election. 
Under  the  peculiar  circumstances  of  the  revolution,  the 
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general,  I  do  not  say  the  universal,  principle  adopted,  was 
to.eonsider  all  persons,  whether  natives  or  inhabitants,  upon 
the  occurrence  of  the  revolution,  entitled  to  make  their 
choice,  either  to  remain  subjects  of  the  British  crown,  or  to 
become  members  of  the  United  States.  This  choice  was  ne- 
cessarily to  be  made  within  a  reasonable  time.  In  some 
cases  that  time  was  pointed  out  by  express  acts  of  the  legis- 
lature; and  the  fact  o(  abiding  within  the  state  aftet  it  as- 
sumed independence,  or  after  some  other  specific  period, 
was  declared  to  be  an  election  to  become  a  citizen.  That 
was  the  course  in  Massachusetts,  New  York,  New  Jersey, 
and  Pennsylvania.  In  other  states,  no  special  laws  were  pass- 
ed ;  but  each  case  waA  left  to  be  decided  upon  its  own  cir- 
cumstances, according  to  the  ydluntary  acts  and  conduct  of 
the  party.  That  the  general  principle  of  such  a  right  of 
electing  to  remain  under  the  old,  or  to  contract  a  new  alle- 
giance; was  recognised,  i&  apparent  from  the  cases  of  the 
Commonwealth  vs.  Chapman,  1  Dall.  Rep.  53.'  Caignet  vs. 
Pettit,  3  Dall.  Rep.  234.  Martin  vs.  The  Commonwealth,  1 
Mass.  Rep.  347,  397.  Palmer  vs.  Downer,  3  Mass.  Rep.  179, 
note.  S.  C.  Dane's  Abridg.  ch.  131,  art.  7,  sec.  4.  Kilham 
vs.  Ward,  2  Mass.  Rep.  236,  and  Gardner  v«.  Ward,  2  Mass. 
Rep^  244,  note  r  as  explained  and  adopted  in  Inhabitants  of 
Cammington  t^^.  Inhabitants  of  Springfield,  2  Pick,  Rep. 
894,  and  note.  Inhabitants  of  Manchester  vs.  Inhabitants  of 
Boston,  16  Mass.  Rep.  230,  and  M'llvainet^*.  Cole's  Lessee, 
4  Crahch,  209,  2 11  (a).  But  what  is  more  directly  in  point : 
it  is  expressly  declared  aind  acted  upon,  by  the  supreme 
court  of  New  York,  in  the  case  of  Jackson  vs.  White,  20 
Johns.  Rep.  3  i  3.  It  appears  to  me  that  there  is  aound  sense 
and  public  policy  in  thiadoctrine;  and  there  is  no  pretence 
to  say,  that  it  is  incompatible  with  the  known  law  or  general 
usages  of  nations.  The  case  of  Alnslie  vs.  Martin,  9  Mass. 
Rep.  454,  proceeds  upon  the  opposite  (ioctrine;  but  that 
case  stands  alone,  and  is  incompatible  with  prior  as  well  as 
subsequent  decisions  of  the  samA  court;  and  so  it  has  been 

(a)  8m  tlio  Chile  J.  in  Wire  M.  Hyltob.  i  Dtll.  225,  .1  Feten*f  Cosdent. 
Btp.ise.    Hebffonw.  ColelietUr,SD«y*eBe|p.  109. 
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treated  by  chancellor  Kent,  in  his  learned  commentariet. 
3  Kent's  Comm.  35, 52. 

Another  point,  which  necessarily  arises  in  the  present  dis- 
cussion, is,  whether  a  party,  who,  by  operation  of  law,  or  by 
the  express  enactment  of  the  legislature  of  a  state,  after  the 
declaration  of  independence,  became  a  citizen  of  the  state, 
could  afterwards,  by  any  act  of  his  own,  flagrante  bello^  di- 
vest himself  of  sQch  citizenship.    It  is  clear,  that  during  the 
war;  however  true  it  might  be  that  the  state  by  its  own  de- 
claration, or  by  his  consent,  might  hold  him  to  his  allegiance' 
as  a  citizen,  and  absolve  hhn  from  his  former  allegiance;  sacfa 
declaration  or  consent  could  be  binding  only  between  him 
and  the  state,  and  could  have  no  legal  effect  upon  the  rights 
of  the  British  crown.  The  king  might  still  claim  to  hold  him 
to  his  former  allegiance,  and  until  an  actual  renunciation  on 
his  part,  according  to  the  common  law,  he  remained  a  sub- 
ject.   He  was,  or  might  be  held  to  be,  boiind  ad  utriusque 
fidem  regis.    In  an  American  court,  we  should  be  bound  to 
consider  him  as  an  American  citizen  only;  in  a  British  court, 
he  could,  upon  the  same  principle,  be  held  a  British  subject. 
Neutral  nations  would  probably  treat  him  according  to  the 
side  with  which  be  acted  at  the  time  when  they  were  called 
upon  to  decide  upon  his  riglits.  It  might  well  be  presumed, 
that  from  various  motives,  numbers  would  change  sides  dur- 
ing the  progress  of  the  contest ;  some  because  they  were  com- 
pulsively held  to  allegiance^  and  others,  again,  from  a  sincere 
change!  of  opinion.    It  is  historically  true,  that  numbers  did 
so  change  sides.    The  general  doctrine  asserted  in  the  Ame- 
rican courts,  has  been,  that  natives  who  were  not  here,  at 
the  declaration  of  independence,  but  were  thenj  and  for  a 
long  while  afterwards  remained,  under  British  protection,  if 
they  returned  before  the  treaty  of  peace,' and  were  here  at 
that  period,  were  to  be  <leemed  citizens.    If  they  adhered  to 
the  British  crown  up  to  the  time  of  the  treaty,  they  were 
deemed  ialiens;  sdme  of  the  cases  already  referred  to  are  ftiU 
to  this  point,  and  particularly  Kilham  vs.  Ward,  and  Gardner 
vs.  Ward.    In  respect  to  British  subjects,  not  natives,  who 
joined  us  at  any  time  during  the  war,  and  remained  with  us 
op  to  the  peace,  a  similar  rule  of  deeming  them  citizens  has 
Vol.  HI.-;V 
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been  adopted.  The  cases  in  9  Mass.  Rep.  454 ;  2  Pick.  Rep. 
394 ;  and  5  Day  Rep.  169,  are  to  this  eflect.  The  ground  of 
this  doctrine  is,  that  eaicb  government  had  a  right  to  decide 
for  itself  who  should  be  admitted  or  deemed  citizens ;  that 
those  who  adhered  to  the  states  and  to  Great  Britain,  re- 
spectively, were,,  by  the  respective  governments,  deemed 
members  thereof;  and  that  the  treaty  of  peace  acted  by  ne- 
cessary implication  upon  the  existing,  state  of  things,  and 
fixed  the  final  allegiance  of  the  parties  on  each  side,  as  it 
was  then,  de  facto.  Hence  the  recognition  on  the  part  of 
Great  Britain  of  our  independence,  by  the  treaty  of  1783, 
haff  always  been  held  by  us  as  a  complete  irenunciation  on 
her  part  of  any  allegiance  of  the  then  members  of  the  states, 
whether  natives  or  British  born.  And  the  same  doctrine  has 
been  in  its  fullest  extent  recognized  in  the  British  courts,  in 
the  case  of  Thomas  vs.  Acklam,  2  Barn.  &  Cress.  779.  Lord 
chief  justice  Abbott,  in  delivering  the  opinion  of  the  court 
on  that  occasion,  said,  that  the  declaration  in  the  treaty,  that 
the  states  were  free,  sovereign,  and  independent  states,  was 
a  declaration  that  the  people  composing  the  state  shall  no 
longer  be  considered  as  subjects  of  the  sovereign  by  whom 
such  declaration  is  made.  And  in  a  subsequent  case,  Auch- 
muty  vs.  Mulcaster,  8  Dowl.  &  Ryl.  Rep.  593;  S.  C.  5 
Barn.  &  Cress.  771;  the  same  court  held,  that  a  native  Ame-  • 
rican,  born  before  the  declaration  of  independence,  who  ad- 
hered to  the  royal  cause  during  the  war,  still  retained  his 
allegiance,  and  was  to  be  deemed,  not  an  American  citizen, 
but  a  British  subject.  Mr  Justice  Bayley,  on  that  occasion, 
said, ''  the  king  acknowledges  the  United  States  to  be  free, 
sovereign,  and  independent  states."  "  Who  are  made  inde- 
pendent? The  states.  Does  not  this  mean  the  persons  who 
at  that  time  (of  the  treaty)  composed  the  American  states," 
8  Dowl.  &  Ryl.  603.  And  again  he  added,  '*  the  treaty, 
&.C.  &rC.  made  those  persons  who  were  at  that  period  of 
timci  adhering  to  the  then  American  government  or  consti- 
tuted authorities,  free  of  their  allegiance  to  the  crown  of 
these  kingdoms,  and  left  them  to  adopt  their  allegiance  to 
the  new  government." 
In  Kilham  vs.  Ward,  3  Mafis.  Rep.  236,  and  Gardner  vs. 
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Ward,  2  Mass.  Rep.  244,  note,  a  like  doctrine  was  avewed.^ 
The  language  of  the  court  there  was,  that  by  the  treaty  those 
whol)y  their  adherence  and  residence  had  remained  the  sub- 
jects of  the  king' of  Great  Britain  on  the  one  part,  and  those 
who  by  their  adherence  and  residence  were  then  the  people 
of  the  United  States  on  the  6ther  part,  were  reciprocally  dis- 
charged from  all  opposing  claims  of  allegiance  and  sove- 
reignty. This  doctrine  appears  to  me  so  rational  and  just,  and 
founded  upon  such  a  clear  principle  of  reciprocity  and  public 
policy,  that  it  is,  I  own,  extremely  difficult  for  me  to  admit 
that  the  treaty  does  not  indispensably  require  that  interpreta- 
tion. It  is  true  that  the  treaty  contains  no  renunciation  on. 
our  part,  of  the  allegiance  of  any  of  out  citizens  who  had  ad- 
hered to  the  British  crown;  but  the  reason  of  the  omission  is 
obvious.  Great  Britain  claimed  the  allegiance  of  all  the 
colonists  as  British  subjects;  she  renounced  by  the  treaty 
that  claim  as  to  all  who  then  oMered  to  the  American  states. 
We  acquiesced  in  that  result;  and  must,  in  the  absence  of 
any  stipulation  to  the  contrary,  be  deemed  to  admit  the  alle- 
giance to  have  been  retained,  of  all  whose  allegiance  was 
not  expressly  or  impliedly  renounced. 

I  am  compelled,  however,  to  admit  the  language  of  this 
court  in  M'llvaine  v$.  Coxe's  Lessee,  4  Cranch,  209,  214, 
leads  to  an  opp<>site  conclusion.  There  is  no  doubt  that  the 
treaty  of  peace  does  not  ascertain  who  are  citizens  on  the  one 
side,  or  subjects  on  the  other.  That  is  a  matter  partly  of  law 
and  partly  of  fact;  but  when  the  fact  is  ascertained  that  the 
party  was  de  facto,  at  the  time,  under  the  allegiance  of,  and 
adhering  to  either  government,  he  ia  to  be  treated  as  a  subject 
of  that  government,  and  as  such,  a  party  to  the  treaty.  What 
right  have  the  American  states  to  say  that  all  persons  shall 
be  deemed  citizens  who,  at  any  time  previous  to  the  treaty, 
were  deemed  citizens  under  their  laws ;  any  more  than  Great 
Britain  has,  to  hold  all  persons  subjects  whom  she  had  pre- 
viously deemed  subjects,  in  virtue  of  their  original  allegiance. 
Each  party  must,  I  think,  be  presumed  to  deal  with  the  other 
upon  the  footing  of  equal  rights  as  to  allegiance,  and  to  act 
upon  the  status  in  quo  the  treaty  found  them.  If,  however, 
the  case  of  M'llvaine  vs.Coxe's  Lessee  is  to  be  decided  not 
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an  administration  of  lo^al  law,  but  of  dniversal  law  and  the* 
interpretation  of  treaties,  it  overthrows  the  rieasoniDg  for 
which  I  contend.  I  cannot  admit  itis  aniverBality  of  appli- 
cation; on  the  contrary,  sitting  in  Massachusetts,  I  should 
feel  myself  constrained  to  re-examine  the  dootrine'as  appli- 
cable to  that  iti^te,  upon  a  point  which  affected  her  political 
rights  and  her  soil,  and  which  the  courts  of  the  state  had  the 
most  ample  jurisdiction  to  entertain  and  determine.  In  New 
York- there  is  no  decision  either  way;  and  it  seems  tome, 
thirefore,  that  it  is  fit  to  be  re-examined  upon  principle.  I 
adopt  the  suggestion  of  lord  chief  justice  Abbott  in  Doe  ex 
d.  Thomas  vs.  Acklam,  2  Barn.  &  Cress.  798,  that  the  in- 
convenience  that  must  ensue  from  considering  any  large 
mass  of  tiie  inhabitants  of  a  country  to  be  at  once  citizens 
and  subjects  of  two  distinct  and  independent  states,  and 
owingallegiance  to  each;  would,  if  thejanguageof  the  treaty 
could  admit  of  any  doubt  of  its  effect,  be  of  great  weight 
toward  the  removal  of  that  doubt.  The  treaty  ought  to  be 
so  construed,  as  that  each  government  should  be  finally 
deemed  entitled  id  the  allegiance  of  those  who  were  at  that 
time  adhering  to  it(a). 

With  these  principles  in  view,  let  us  now  come  to  the 
consideration  of  the  question  of  alienage  in  the  present  case. 
That  the  father  and  mother  of  the  demandant  were  British 
bom  subjects,  is  admitted.  If  be  was  born  before  the  4th 
of  July  1776,  it. is  as  clear  that  he  was  born  a  British  subject. 
If  he  was  born  after  the  4th  of  July  1776,  and  before  the 
15th  of  September  1776,  he  was  bom  an  American  citizen, 
whether  his  parents  were  at  the  time  of  his  birth  British  sub- 
jects or  American  citizens.  Nothing  is  better  settled  at  the 
common  law  than  the  doctrine  that  the  children  even  of 
aliens  born  in  a  country,  while  the  parents  are  resident  there 
under  the  protection  of  the  gpvernmeut,  and  owing  a  tem- 
porary allegiance  thereto,  are  subjects  by  birth..  If  he  was 
born  after  the  15th  of  September  1776,  and  his  parents  did 
not  elect  to  become  members  of  the  state  of  New  York,  bat 
adhered  to  their  native  allegiance  at  the  time  of  his  birth, 

(a)  See  Abo  1  Wood.  LeeC.  882.    Dane't  Abridg.  ch.  181,  Art.  7. 
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then  he  was  born  a  British  subject.  If  he  wi^  in  either  way 
born  a  British  subject,  then  he  is  to  be  deemed  an  alien  and 
incapable  to  take  the  land  in  controversy  by  descent ;  unless 
he  had  become  at  the  time  of  the  descent  cast  an  American 
citizen,  by  some  act  sufficient  in  point  of  law  to  work  such 
a  change  of  allegiance. 

His  parent's  being  born  British  subjects,  it  is  incumbent 
upon  those  who  set  up  the  defence,  to  establish,  that  having 
a  right  of  choice,  his  parents  elected  to  become  American 
citizens.  This  is  attempted  to  be  deduced  by  operation  of 
law,  from  certain  resolutions  and  acts  of  the  government  de 
facto  of  the  state  of  New  York.  As  early  as  the  1 5th  of 
September  1776,  his  parents  joined  the  British  troops  in 
New  York,  and  remained  under  the  protection  of  the  British 
arms  during  the  war.  At  the  close  of  the  war  his  father 
withdrew  (his  mother  being  then  dead)  with  the  British 
authorities;  and  he  continued  ever  afterwards  under  the  pro- 
tection and  allegiance,  de  facto,  of  the  British  crown.  So  fiir 
as  the  acts,  therefore,  of  the  parents,  manifested  by  a  virtual 
adherence  to  the  British  side,  go,  they  pegative  any  inten- 
tional change  of  native  allegiance.  But  it  is  said  that  they 
were  bound  to  make  their  election  in  a  reasonable  time.  I 
agree  to  this;  but  the  effect  of  the  omission  to  manifest  an 
election  in  favour  of  the  state  of  New  York,  was  in  my  judg- 
ment decisive  of  their  adhering  to  the  allegiance  of  their  na- 
tive sovereign.  But  if  it  were  otherwise,  if  the  election  to 
remain  British  subjects  roust  be  affirmatively  established; 
still,  I  think,  in  point  of  law,  under  all  the  circumstances,  an 
election  by  taking  the  British  protection  in  September  1776, 
was  within  a  reasonable  time;  and  the  case  of  Jackson  V9. 
White,  20  Johns.  Rep.  313,  in  my  judgment  warrants  such  a 
conclusion. 

But  it  is  said  that  the  ordinance  of  the  16tb  of  July  1776, 
which  declares  ^*  that  all  persons  abiding  within  the  state  of 
New  York,  and  deriving  protection  from  the  laws  of  the 
same,  owe  allegiance  to  the  said  laws,  and  are  members  of 
(he  state,''  by  necessary  conclusion  and  operation  of  law 
made  the  parents  of  the  demandant  American  citizens ;  be- 
cause they  were  then  abiding  within  the  state  and  deriving 
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protection  from  its  laws.  Now,  assuming  that  the  convention 
of  the  state  of  New  York  had  plenary  powers  for  this  pur- 
pose, so  as  to  bind  a  British  subject  not  born  in  New  York 
to  allegiance  to  the  state,  from  the  mere  fact  of  his  local 
residence  at  the  time  (a  proposition  that  is  encumbered  with 
many  difficulties),  the  term  '^  abiding,"  as  here  used,  has 
never  been  construed  to  exclude  the  right  of  election  of 
persons  who  were  inhabitants  at  that  period,  to  adhere  to 
the  old,  or  contract  a  new  allegiance.  The  case  of  Jackson  * 
vs.  White,  20  Johns.  Rep.  313,  ia  decisive  of  that. 

We  must  then  give  a  rational  interpretation  to  the  word, 
consistent  with  the  rights  of  parties,  and  the  accompanying 
language  of  the  ordinance^  By  *<  abiding"  in  the  ordinance 
18  ineant  not  merely  present  inhabitants,  but  present  inhabi- 
tancy ipoupled  with  an  intention  of  permanent  residence. 
This  is'^parent  from  the  next  clause  of  the  ordinance,  where 
it  is  declared,  ^^  that  all  persons  passing  through,  visiting,  or 
making  a  tenq>orary  stay  in  the  state  being  entitled  to  the 
protection  of  the  laws  during  the  time  of  such  passage,  visi- 
tation, or  temporary  stay,  owe  during  the  same  allegiance 
thereto."  Th^ir  ^' temporary  stay"  is  manifestly  used  in 
contradiction  to  **  abiding,"  and  shows  that  the  latter  means 
permanent  Intentional  residence.  So  Mr  Chief  Justice 
Spencer,  in  Jackson  vs*  White,  20  Johns.  Rep.  L  3,  326, 
considered  it.  He  sayis,  '^  residence  in  this  state  prior  to 
that  event  (the  declaration  of  independence)  imported  noth- 
ing as  regards  the  election  or  determination  of  such  resi- 
dents to  adhere  to  the  old  or  adopt nhe,  new  government* 
The  temporary  stay  mentioned  in  the  resolution  of  the  con- 
vention passed  only  twelve  days  after  the  declaration  of  in- 
dopendence  by  congress,  and  within  five  days  after  the  adop- 
tion of  the  declaration  by  the  convention  of  this  state,  clearly 
imports,  that  such  persons  who  were  resident  here  without 
any  intention  of  permanent  residence^  were  not  to  be  re- 
garded as  members  of  the  state ;"  they  had  a  right  to  a  rea- 
sonable time  therefore,  after  the  ordinance  was  passed,  to 
decide  whether,  with  reference  to  the  new  government,  they 
would  adopt  a  permanent  residence  in  the  state,  and  to 
become  members  thereof. 

A  similar  declaration  is  to  be  fonnd  in  the  statute  of  1777  of 
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Massachusetts,  and  there  the  term  "  abiding"  has  beea  con- 
strued not  only  to  apply  to^an  intention  of  permanent  resi- 
dence, but  of  a  prospective  abiding(a):  The  reasoning  in 
the  Commonwealth  vs.  Chapman,  1  Dall.  Rep.  53,  persua- 
sively conducts  us  to  a  similar  conclusion.  This  ordinance^ 
then,  cannot  be  deemed  to  dissolve  the  native  allegiance  of 
the  parents  of  the  demandant,  unless  it  shall  be  clearly  estab- 
lished that  they  intended  a  permanent  residence  in  New 
York,  and  to  become  members  of  the  state  under  the  new 
gqvernment,  anterior  to  their  assuming  British  protection  in 
September  1776. 

But  even  admitting  that  his  parents  did  elect  to  become 
citizens  of  New  Y^ork  before  the  15th  of  September  1776, 
still  I  am  of  opinion  that  the  demandant,  if  he  was  born  af- 
ter the  British  took  possession  K>t  the  city  of  New  York,  in 
September  1776,  while  his  parents  were  under  the  protection 
of,  and  adhering  to  the  British  government  de  facto,  was  to 
all  intents  and  purposes  an  alien  born.  To  constitute  a 
citizen,  the  party  must  be  born. not  only  within  the  territory, 
but  within  the  ligeance  of  the  government.  This  is  clear 
from  the  whole  reasoning  in  Calvin's  Case,  7  Co.  6,  a.  18,  a. 
b.(&)..  Now  in  no  just  sense  can  the  demandant  be  deemed 
born  within  the  ligeance  of  the  state  of  New  York,  i^  at  the 
time  of  his  birth,  his  parents  were  in  a  territory  then  occu- 
pied by  her  enemies  and  adhering  to  them  as  subjects,  de 
fiieto,  in  virtue  of  their  original  allegiance. 

The  act  of  the  32d  of  October  1779,  which  confiscates  the 
estate  of  the  parents  of  the  demandant,  throws  great  light 
upon  this  part  of  the  subject ;  it  demonstrates  that  they  were 
deemed  to  be  then  adhering  to  the  British,  the  enemies  of 
the  state.  It  begins  with  a  preamble  reciting  that  '^  divers 
persons  holding  or  claiming  property  within  this  state  have 
voluntarily,  been  adherent  to  the  said  king  (of  Breat  Britain), 
bis  fleets  and  armies,  enemies  to  this  state  and  the  said  other 
United  States,  with  intent  to  subvert  the  government  and 
liberties  of  this  state  and  of  the  said  other  United  States, 

(a)  See  opinion  in  note.    2  Pick.  Rep.  894, 396. 

(b)  See  also  Com.  Dig.  Alien.    Bac.  Abridg.  Alien.  A. 
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and  to  bring  the  same  into  subjection  to  the  crown  of  Great 
Britain ;  by  reason  whereof  the  said  persons  have  severally 
justly  forfeited  all  right  to  the  protection  of  this'state,  and  to 
the  benefit  of  the  laws  under  which  such  property  is  held  or 
claimed.'-  It  further  declares,  that  the  public  safety  requires 
'^that  the  most  notorious  offenders  should  be  immediately 
hereby  convicted  and  attainted  of  the  offence  aforesaid,  in 
order  to  work  a  forfeiture  of  their  respective  estates,  and 
invest  the  same  in  the  people  of  this  state."  It  then  enacts^ 
'^that  John  Murray,  earl  of  Dunmore,  dbc.  &rC.  Charles  Ing- 
lis  of  the  said  city  (of  New  York),  and  Margaret  his  wife, 
(the  parents  of  the  demandant)^  4&c.  &g.  be,  and  each  of 
them  are  hereby  severally  declared  to  be  ipso  facto  convict- 
ed and  attainted  of  the  offence  aforesaid ;"  and  then  declares 
their  estates  forfeited.  In  the  second  section  it  enacts  that 
the  same  persons  "shall  be  and  hereby  are  declared  to  be 
for  ever  banished  from  this  state,  and  each  and  every  of  them, 
who  shall  at  any  time  hereafter  be  found  in  any  part  of  this 
state,  shall  be  and  hereby  is  adjudged  and  declared  guilty  of 
felony,  and  shall  suffer  death/' 

This  act  deserves  an  attentive  consideration  on  several 
accounts.  It  is  apparent,  upon  its  face,  that  it  is  not  an  act 
which  purports  to  be  an  attainder  of  citizens  of  the  stat«  - 
only,  on  account  of  their  treason  in  adhering  to  the  public 
enemies ;  for  it  embraces  persons  who  never  were,  nor  were 
pretended  to  be  citizens ;  neither  does  it  affect  to  confiscate 
the  property  on  account  of  the  alienage  of  the  persons 
named  therein,  by  way  of  esche&t.  The  persons  described 
as  subjects  of  attainder  are,  "persons  holding  or  claiming 
property  within  this  state,"  which  description  equally  ap- 
plies to  citizens  and  British  subjects,  and  may  include 
foreigners  of  other  nations.  It  seems,  indeed,  a  summary 
exercise  of  the  ultimate  power  of  sovereignty,  in  inflicting 
the  penalty  of  confiscation  upon  the  property  of  enemies, 
jure  belli.  But  it  demonstrates  clearly  the  sense  of  the 
legislature,  that  the  persons  named  therein  were  at  that  time 
voluntary  adherents  to  the  British  crown,  and  enemies  of  the 
state ;  and  it  afforda  a  very  cogent  presumption  of  such  ad- 
herence from  the  time  that  they  first  came  under  British 
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protection.  It  farther  denounces  such  persons  as  enemies 
or  traitors,  who  have  forfeited  all  right  to  the  protection  of 
the  statOi  ttnd  punishes  them  by  a  sentence  of  perpetual 
banishinenty  and  makes  their  residence  within  the  state  a 
capital  felony. 

Such  a  sentence,  under  such  circumstances,  must  be 
deemed  on  the  part  of  the  statq,  a  perpetual  renunciation  of 
the  allegiance  of  those  persons,  and  to  deprive  them  of  the 
rights,  and  to  absolve  them  from  the  duties  of  citizens. 
There  can  be  no  allegiance  due  where  the  sovereign  ex- 
pressly denies  all  protection,  and  compels  the  party  to  a  per- 
petual exile.  In  this  view  of  the  matter,  the  demandant's 
parents  were  by  the  sovereign  act  of  the  stateitself  absolved 
from  all  future  allegiance,  even  if  they  had  antecedently 
owed  any  to  the  state.  In  this  state  of  things,  the  treaty 
of  1783  found*the  father  adhering  to  the  British  crown  as  a 
native  born  subject. 

What  then  is  the  operation  of  the  treatyof  1783  9  It  is 
clear  to  my^mind,  that  the  father  of  the  demandant  must  be 
considered  as  a  party  to  that  treaty  on  the  British  side.  I 
■ay  this  upon  the  presumption,  which  is  not  denied,  that  he 
was  then  adhering  to  the  British  crown ;  and  that  he  was 
there  recognized  and  protected  as  a  subject  owing  allegiance 
to  the  British  crown.  In  this  state  of  things  the  treaty  must, 
apbn,fbe  grounds  which  I  have  already  stated,  be  deemed  to 
operate  as  an  admission  that  be  was  in  future  to  owe  no  al- 
legiance to  the  state  of  New  York,  but  he  was  to  be  deemed 
a  British  subject. 

The  question  then  arises  its  to  what  was  the  operation  of 
the  treaty  upon  his  son,  the  demandant,  who  was  then  an 
infant  of  tender  years,  and  incapable  of  any  election  on  his 
own  part  It  appears  to  me,  that  upon  principles  of  public 
law  as  well  as  of  the  common  law,  he  must  if  born  a  British 
subject,  be  deemed  to  adhere  to,  and  retain  the  national 
allegiance  of  hi^  parents,  at  the  time  of  the  treaty.  Vattel 
considers  the  general  doctrine  to  be,  that  children  generally 
acquire  the  national  character  of  their  parents  (Vattel,  B.  1, 
ch.  19.*sec.  212,  219);  and  it  is  certain,  both  by  the  com- 
mon law  and  the  statute  law  of  England,  that  the  dem^dant 
Vol.  III.— W 
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would  be  deemed  a  British  subject.    The  argument  itself 
assumes  that  the  demandaDt  now  acts  officially  in  that 
character,  and  that  ever  since  his  arrival  of  i^e  he  has 
adhered  to  his  British  allegiance. 

Upon  the  whole,  upon  the  point  of  alienage  as  presented 
in  the  case,  the  following  are  my  opinions  tinder  the  various 
postures  of  the  facts. 

1.  That  if  the  demapdant  was  born  before  the  4th  of  July 
1776,  he  was  born  a  British  subject. 

2.  That  if  he  was  born  after  the  4th  of  July  1776,  and 
before  the  15th  of  September  1776,  he  was  born  an  Ameri- 
can citizen ;  and  that  it  makes  no  difference  in  this  respect, 
whether  or  not  his  parents  had  at  the  time  of  his  birth^jelect- 
ed  to  become  citizens  of  the  state  of  New  York,  by  mani- 
festing an  intention  of  becoming  permanently  members 
thereof,  in  thcuense  which  I  have  endeavoured  to  explain. 

3.  That  if  the  demandant  was.  born  after  the  15th  of  Sep- 
tember 1776,  When  the  British  tpok  possession  of  New  York, 
and  while  his  parents  were  there  residing  under  the  protec- 
tion of,  and  adhering  to  the  British  crown  as  subjects,  de 
facto,  he  was  born  a  British  subject,  even  though  his  parents 
had  previously  become  citizens  of  the  state  of  New  York. 

4.  That  if  the  demandant  was  born  after  the  15th  of  Sep- 
tember 1776,  and  could  be  deemed  (as  I  cannot  admit)  a 
citizen  of  thie  state  of  New  York  in  virtue  of  his  parent^  hav- 
ing, before  the  time  of  his  birth,  elected  to  become  citizens 
of  that  state,  still  his  national  character  was  derivative  from 
bis  parents,  and  was  under  the  peculiar  circumstances  (tf  this 
cascj  liable  to  be  changed  during  the  revolutionary  war ;  and 
that  if  his  parents  reverted  to  their  original  character  as 
British  subjects,  and  adhered  to  the  British  crown,  his  alle- 
giance was  finally  fixed  with  theirs  by  the  treaty  of  peace. 

5.  That  it  was  competent  for  the  British  government  to 
insist,  at  all  times  during  the  revolutionary  war,  upon  retain- 
ing the  allegiance  of  all  persons  who  were  born  or  became 
subjects ;  and  for  the  American  states  to  iiisist  in  the  like 
manner.  But  that  the  treaty  of  peace  of  1783  released  all 
persons  from  any  other  allegiance  than  that  of  the  party  to 
whom  they  then  adhered,  and  under  whose  allegiance  they 
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were  then,  de  facto,  found.  That  if  the  demandant's  father 
was  at  that  time  so  adhering,  it  was  a  final  settlement  of  his 
allegiance  on  the  British  side ;  and  that  the  demandant,  un- 
less born  after  the  4th  of  July  1776,  and  before  the  15th 
of  September  1776,  remained,  to  all  intents  and  purposes,  a 
British  subject 

6.  That  if  the  case  of  M'llvaine  t^^.  Coxe's  Lessee,  4 
Cranch,  209,  should  be  thought  to  have  overturned  this  doc- 
trine so  that  it  is  no  longer  re-examinable»  still  that  in  this 
case  the  parents  had  a  right  to  elect  to  which  government 
they  would  adhere;  and  that  a  period  up  to  the  Idth  of  Sep- 
;;.mber  1776,  was  not  an  unreasonable  time  for  that  purpose; 
and  that  unless  some  prior,  clear  act  of  election  could  be 
shown,  the  adherence  to  the  British  from  the.  15th  of  Septem- 
ber to  the  close  of  the  war,  afforded  strong  evidence  to  re- 
pel the  presumption  of  any  prior  election  to  become  citizens, 
arising  from  the  fact  of  abiding  in  the  state  up  to  that  period. 

From  these  views,  meaning  to  be  understood  to  leave  any 
disputed*  facts  open  for  inquiry,  (although  no  other  facts 
seem  in  dispute,  except  the  actual  period  of  the  birth  of  the 
demandant)  my  judgment  would  be  that  the  demandant  was, 
unless  he  was  born  between  the  4th  of  July  and  the  15th  of 
September  1776,  an  alien  at  the  time  of  the  treaty  of  1783, 
and  has  ever  since  remained  so.  I  agree  to  the  doctrine  in 
Dawson's  Lessee  t;«.  Godfrey,  4  Cranch,  .321,  that  the  right 
to  inherit  depends  upon  the  existing  state  of  allegiance  at 
the  time  of  the  descmt  caat^  and  not  merely  upon  a  commu- 
nity of  allegiance  at  the  time  of  birth ;  and  the  same  doc- 
trine is  recognized  in  the  fullest  manner  in  the  British 
coarts(a)*  If  the  demandant  then  was  an  alien  at  the  time  of 
the  descent  castj  he  is  incapable  to  inherit  the  estate  in  point 
oflaw. 

But  it  has  been  suggested  as  matter  of  doubt,  whether 
alienage  of  the  demandant  can  be  taken  advantage  of  or  re- 
jected on  the  inise  joined.  This  objection  cannot  in  my  opi- 
nion be  maintained ;  it  is  laid  down  in  the  books  that  every 
thing  in  bar  upon  the  merits  may  be  given  in  evidence  under 

(a)  Doe  ex  d^m.  Thomas  u»  AekbuDt  2  Born  U  Grens.  779. 
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the  mise,  except  collateral  warranty  ;''80  it  is  said  in  BrooksV 
Ab.  Droit,  48;  and  Booth  on  Real  Actions,  112.  That 
also  seems  to  have  been  the  opinion  of  the  court  in  Tyssen 
titf.  Clarke,  2  Wils.  Rep.  541.  Whether  the  proposition  can 
be  maintained  in  its  general  latitude,  it  is  unnecessary  mow 
to  consider ;  but  it  is  certainly  necessary  for  the  demandant 
to  prove  his  title  as  set  forth  in  the  writ.  If  he  claims  by 
descent  from  an  ancestor  who  was  seised,  he  must  show 
that  he  is  heir,  and  capable  to  tike  by  descent.  The  seisin 
of  the  ancestor  is  nothing  without  establishing  his  heirship. 
Th^  cases  of  Green  vs.  Liter,  8  Cranch,  229,  and  Green  ifs. 
Watkins,  7  Wheat.  Rep.  28^.  are  decisive  that  in  a  writ  of 
right  the  title  and  mere  right  of  each  party  are  in  issue ;  aud 
each  may  establish  that  the  title  of  the  other  wholly  fiuls* 
If,  therefore,  the  demandant  has  no  title  by  descent,  the 
tenant  may  show  it ;  for  it  goeato  the  very  foundation  of  his 
claim. 

In  this  connexion  it  nay  be  well  to  dispose  of  another  ob- 
jection, which  was  much  pressed  at  the  argument.  It  is  tl^is : 
the  demandant  in  his  count  alleges  the  seisin  of  Robert  R. 
Randall,  and  makes  title  by  descent  to  the  premises  as  hit 
next  collateral  heir  on  the  part  of  his  mother.  At  the  death 
of  Robert  R.  Randall,  he  left  a  brother  Paul  R.  Randall,  and 
a  sister,  Catherine  Brewerton,  on  whom  the  alleged  right  to 
the  lands  descended  in  moieties,  and  through  wham  (though 
not  frdm  whom)  the  demandant  deduces  his  title  by  descent, 
they  having  died  without  issue.  The  tenants  offered  evi-. 
dence  to  establish  that  Catherine  Brewerton  had  disposed  of 
her  right  in  the  premises  by  will ;  and  that  the  right  of  Paul 
R.  Randall  also  hiad  been  transferred  during  his  life  time* 
Now  the  objection  is,  that. this  evidence  is  inadmissibloi  be- . 
cause  it  is  an  attempt  to  set  up  the  title  of  third  persons^  to 
defeat  a  recovery  in  a  writ  of  right,  which  is  inadmissible. 
The  cases  of  Green  as.  Liter,  8  Cranch,  229,  and  Green  m; 
Watktns,  7  Wheats  Rep.  28,  have  been  relied  on  to  support 
this  objection.  Nothing  is  better  settled  in  this  court  than  the 
doctrine  that  a  better  title  in  third  persons  cannot  be  set  up 
to  defeat  a  recovery  iu  a  writ  of  right,  because  that  writ 
brings  into  controversy  and  comparison  the  titles  of  the  par- 


JANUARY  TERM  1830.  173 

[iDglif  9$.  Th«  Troflleet  of  the  Sailoi'i  Saag  Haiboor.] 

ties  only ;  but  it  is  perfectly  consistent  with  this  doctrine^ 
that  the  tenant  may  show  that  the  title  set  up  by  the  deman- 
dant is  in  fact  no  title  at  all.  One  material  allegation  in  the 
present  count  is  its  seisin  of  Robert  R.  Randall  the  ances- 
tor ;  and  this  seisin  is  admitted,  and  indeed  constitutes  ^ 
part  of  the  title  of  both  parties  in  the  present  case.  Another 
niaterial  allegation  is,  that  the  rigM  to  the  demanded  pre*- 
mises  d^cended  to  the  demandant  as  heir.  Now,  it  is  clear 
upon  the  general  principles  of  pleading,  that  what  is  essential 
to  the  demandant's  right,  as  stated  in  his  count,  must,  when 
that  right  is  denied  by  the  issue,  be  proved  by  the  deman- 
dant, and  may  be  disproved  by  the  tenant.  If,  therefore,  the 
demandant  be  incapable  of  taking  as  heir  by  descent,  al- 
though there  be  a  rights  that  may  be  shown  by  the*tenant; 
as  if  he*  be  an  alien,  because  it  defeats  the*  asserted  descent 
of  the  title.  On  thd  other  hand,  if  the  heirship  be  admitted, 
and  the  righiy  was  parted  with  by  the  ancestor,  or  by  any 
other  person,  upon  whom  it  intermediately  devolved  before 
it  could  reach  the  demandant,  that,  for  a  better  reason,  may 
be  shown,  because  it  shows  that  no  right  or  title  descended 
at  all.  Both  are  necessary  to  establish  the  demandant's 
claim;  there  must  be  a  rigA^  or  title  subsisting,  capable  of 
descent,  and  a  capacity  in  the  demandant  to  take  as  heir. 
If  the  Ancestor  has  actually  parted  with  his  whole  right  and 
title  in  the  premises  by  a  legal  conveyance,  how  can  it  be 
said  that  there  remains  any  descendible  right  in  him  ?  If  his 
right  has  been  parted  with  by  any.  intermediate  heir  by  a  le^ 
gal  conveyance,  bow  can  it  be  said  to  have  devolved  upon 
the  demandant  Y  The  true  and  real  distinction  is  this  :  if  the 
demandatft  shows  any  right,  as  stated  in  his  count  to  have 
descended  to  him  from  his  ancestor,  the  tenant  cannot  show 
that  there  is  a  better  right  subsisting  ip  a  third  person,  un- 
der whom  Jie  does  not  claim,  for  that  does  not  disprove  the 
title  of  the  deihantlant  as  asserted  in  his  writ ;  and  if  the  de- 
mandant's title,  such  as  it  is,  is  better  than  the  tenant's,  then 
the  demandant  ought  to  recover ;  but  the  tenant  may  show 
that  the  demandant  has  no  right  whatsoever  by  descent,  for 
thepossession  of  the  tenant  is  sufficient  against  any  person 
who  does  not  show  any  right,  ^r  a  better  rightC    And  this. 
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as  I  uaderBtand  it,  is  the  doctrine  in  Green  V9.  Watkins, 
7  Wheat.  Rep.  28.  Here,  title  in  ^ird  persons  is  offered,  not 
to  prove  that  there  la  a  better  oatslanding  title,  but  that  no 
ri^ht  whatsoever  descended  to  the  demandant,  as  he  claims 
in  his  count.    It  seems  to  me  that  it  is  clearly  admissible. 

The  next  point  is  whether  the  will  of  Catherine  Brewer- 
ton  was  sufficient  to  pass  her  right  and  interest  in  the  pre- 
mises in  question,  so  as  to  defeat  the  demandant  in  any 
reppect;  the  premises  being  at  the  date  of  the  will,  and  ever 
since,  held  adversely  by  the  tenants  in  the  suit^ 

If  this  point  were  to  be  decided  with  reference  purely  to 
the  common  law  of  England,  there  might  be  some  reasons 
for  doubt.  The  question  whether  a  right  of  enlry  was  under 
the  British  statute  of  wills  devisable,  seems  never  to  have 
been  directly  decided  until  a  recent  period.  There  is  in- 
deed to  be  found  in  prior  cases,  many  dicta  going  to  affirm 
the  doctrine  that  sucba  right  of  entry  is  not  devisable.  Such 
seems  to  have  been  the  opinion  of  Lord  Holt  in  Bunker  vs* 
Cook,  11  Mod.  R.  122,  and  of  Lord  Eldon  in  Attorney  Gener 
rai  ve.  Vigor,  8  Yes.  282,  as  well  as  of  other  judges  in  former 
times,  whose  dicta  are  collected 'and  commented  on  in  Good- 
right  t;a.  Forrester,  8  East's  Rep.  552,  566,.  and  1  Taunts 
Rep.  604(a).  There  are  also  dicta  the  other  way;  and  at 
all  events  there  is  reasoning  which  leads  to  the  conclusion, 
that  in  modern  times  the  judges  have  been  disposed  to  give 
a  far  more  liberal  construction  to  the  statutes,  and  to  hold 
that  whatever  is  descendible  is  devisable.  The  cases  of 
Jones  ve.  Roe,  3  Term  Rep.  88,  and  Goodtitle  d.  Gurnall 
v«.  Wood,  WiUes's  Rep.  21 1«  3  Term  Rep.  94,  by  Lord 
Kenyon,  are  most  material.  In  Goodright  vs.  Forrester,  8 
East's  Rep.  552,  the  court  of  king's  bench  held  a  right  of 
entry  not  devisable.  But  when  that  case  came  before  the 
court  of  the  ekcheqaer  chamber  in  error,  lord  chief  justice 
Mansfield  very  much  doubted  that  point,  and  the  case  was 
finally  decided  on  another.  But  it  is  the  less  necessary  to 
consider  this  question  upon  the  English  authorities,  because 
it  has  undergone  an  express  adjudication  in  the  state  Qf  New 

(a)  fi«e  alfo  Com.  Dig.Pevife,  M. 
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York,  upon  the  construction  of  their  own  statute  of  wills. 
The  statute  of  New  York  enacts  that  any  person  having  an 
estate  of  inheritance  in  lands,  tenements  and  hereditaments'^ 
shall  have  a  right  to  devise  them.  In.  Jackson  va.  Varicki 
7  Cowen's  Rep.  338,  the  supreme  court  of  New  York,  upon 
jrery  full  consideration,  held,  that  under  this  statute  a  right 
of  entry  being  an  hereditament,  was  devisable.  And  this 
court  in  Waring  w.  Jackson,  1  Pe.ters's  Rep.  571 ,  understood 
it  to  be  the  settled  rule  in  that  state  that  an  adverse  pos- 
session did  not  prevent  the  passing  the  property  by  devise. 
This  then  being  a  point  of  local  law,  upon  the  construction 
of  a  statute  of  the  state,  according  to  the  uniform  course  of 
this  court  in  cases  of  that  nature  we  should  hold  it  diecisive, 
whatever  original  doubts  might  otherwise  have  surrounded 
it.  But  as  one,  I  confess  myself  well  satisfied  with  that  de- 
cision upon  principle.  It  is  rational  and  convenient;  and  if 
I  should  have  felt  difficulty  in  arriving  at  it  through  the 
authorities,  I  should  not  be  inclined  to  disturb  it  when 
made.  ^ 

It  has  been  said  that  the  present  case  differs  from  that  in 
7  Cowen's  Rep.  ^8  in  this,  that  the  "^demandant  claims 
through,  but  not  tinder  Mrs  Brewerton,  not  as  her  heir,  but 
as  heir  of  Robert  R.  Randall;  and  that  the  estate  was  not 
descendible  to  her  Aetr^s  according  to  the  known  principles 
of  the  common  law,  as  she  was  never  seised  of  the  premises, 
but  to  Robert's  heirs,  as  the  person  last  seised.  -  That  is 
true;  but  it  does  not  alter  the  application  of  the  principle  of 
law.  If  Mrs  Brewerton  had  been  possessed  of  a  reversion 
by  descent  from  Robert  R.  Randall,  and  she  had  died  before 
the  life  estate  fell  in,  it  would  not  have  gone  to  her  heirs, 
but  to  his.  And  yet  there  is  no  doubt,  that  she  might  grant 
such  a  reversion,  or  devise  it,  and  it  would  pass  by  her  will 
to  the  devisee  and  thus  interrupt  the  descent.  So,  if  Mrs. 
Brewerton  had  a  right  of  entry  in  the  premises,  and  she 
could  devise  it,  it  is  of  no  consequence  that  it  would  not^  if 
undevised,  have  passed  to  her  heir»;  for  having  the  jus  dis- 
ponendi,  when  she  exercises  it  it  passes  her  right  to  her 
devisee,  and  so  interrupts  the  descent  to  the  heirs  of  Robert 
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R.  RandalK  It  appears  to  me,  therefore,  that  as  to  the 
moiety  of  Mrs  Brewerton  it  passed  under  her  will,  and  th.at 
the  demandant,  in  any  view  of  his  claim,  has  no  title  to  a 
moiety  of  the  demanded  premises.  A  right  of  entry  may 
well  pass  under- the  devise  of  an  hereditament(a). 

The  next  question  is,  whether  the  proceedings  against 
Paul  R.  Randall  as  an  absent  and  absconding  debtor  passed 
his  right  or  interest  to  the  other  moiety  in  the  lands  in 
question  to,  and  tested  the  same  in  the  trustees  appointed 
under  the  same  proceedings,  so  as  to  defeat  the  demandant 
in  any  respect. 

The  answer  must  depend  upon  the  true  construction  of 
the  absconding  debtor  acts  of  1786  and  1801,-  as  compared 
with  those  proceedings.  At  the  time  of  those  proceedings, 
the  premises  were  in  the  adyerse  possession  of  the  tenants; 
and  consequently  Paul  R.  Randall  bad  only. a  right  of  entry. 
And  the  question  is,  whether  that  right  of  entry  passed  by 
the  statutes  to  the  trustees;  and  if  so,  whether  it  did  not  by 
operation  of  law  revest  in  him  after  all  these  proceedings 
wete  fundi  qffidOi  his  debts  being  paid  and  the  surplus  paid 
over  to  him. 

At  the  common  law  a  right  of  entry  is  clearly  not  grant- 
able  or  assignable.  The  party  has,  in  the  sense  of  the  com- 
mon law,  no  eitaie  tn  lands  of  which  he  is  disseised;  but  his 
estate  is  said  to  be  turned  to  aright,  and  can  be  recoverable 
only  by  an  entry  or  an  action.  In  the  mean  time  he  has  not 
any  estate  in  the  lands,  but  he  has  merely  the  right  to  the 
estate.  For  this  doctrine  it  is  necessary  to  do  no  more  than 
to  refer  to  Littleton,  sec.  347;  Co.  Litt.  214  and  345,  a.  b.; 
Preston  on  Estates^  20,  and  Com.  Digest,  Assignment,  C 
1,2,3,  and  Grant,  D.(a).  Unless  it  shall  appear  that  the 
common  law  has  been  differently  construed  in  New  York,  or 
altered  by  some  local  statute,  the  same  rule  must  be  pre- 
sumed to  pr^ail  there ;  for,  by  the  constitution  of  that  state, 
the  common  law  forms  the  basis  of  its  jurisprudence.  No 
oaise  has  been  cited  in  which  the  rule  of  the  common  law  on 

(a)  Sse  CoiBn  oi.  Smith,  2  H.  Bl.  444. 
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this  rabject  has  been  overturned,  or  in  which  it  has  been 
decided  that  the  word  /<  estate''  includes  a  right  of  ehtrji 
proprio  vigore. 

But  it  is  said  that  by  the  law  of  New  York  a  right  of  entry 
is  attachable,  and  may  be  taken  and  sold  on  execution ;)  and 
that  an  attachment  under  the  absconding  (debtor  act^  of 
1786  and  I801|  is  deemed  analogous  to  an  execution(a). 
It  may,  doubtleiSy  well  be  so  deemed  in  a  general  sense ; 
but  it  by  no  means  necessarily  folFowa  that  because  thene  is 
such  an  analogy,  therefore,  whatever  may  be  taken  in  exe- 
cution may  be  taken  on  such  attachment,  or,  e  converse. 
The  subject  of  levies  under  execution,  ts^expressly  provided 
for  by  the  statute  of  New  York  of  the  aist  of  March  18D1 ; 
and  what  effects  or  estate  may  be  taken  in  execution  de- 
pends upon  the  true  constructipn  of  the  tdrms  of  that  iIpci. 
It  declares'lliitt  "  all  the  faiub,  tenemefi/^,  and  real  estafe^^ 
of  every  debtor  shaB  be  liable- to  behold  upon  '<  execution," 
&c.  for  the  payment  of  any  judgment  against  him  for  d)^bt 
or  damages.  What  has  been  the  judicial  construction  lof 
these  words  in  this  act,  whether  they  include  a  right  of  entigr, 
does  not,  as  far  as  mf  researches  extend,  appear  ever  to  have 
beea  decided.  It  is  indeed  suggested  by  Idr  Justice  Wood- 
worth,  in  delivering  the  opinion  of  the  court  in  Jackson*  m. 
'Yarick^  7  Cowen's  Rep.  S38,  244,  that  the  reasonable  con- 
struction is,  that  h  includes  such  a  right;  but  the  point  was 
not  then  before  tbe  court,  and  he  does  nottreat  it  as  a  point 
.  settled  by  adjudication.  The  words  to  which  he  refers  in 
another  pari  of  the  act,  giving  the  fonn  of  the  execution 
^sec.  9),  in  which  it  is  confined  to  lands  and  tenements  toAere- 
qfthe  debtor  was  eeieed  on  the  day  when  the  same  land  be- 
came liable  to  the  debt  (by  the  judgment),  would  rather 
incline  one  to  a  different  conclusion.  And  it  is  certain  that 
under  the  statute  of  Westminster  2,  ch.  18,  subjecting  lands 
to  execution,  lands  of  which  the  debtor  is  disseised  at  the 
time  of  the  judgment  cannot  be  taken  in  execution(&}.  Be 
this  as  it  may,  it  is  certain  that  in  New  York  the  process 


(a)  IfiUor  of  Smith,  IS  Johns.  Rep.  102.   ; 

(b)  1  Roll.  Abridg.  88S,  Com.  Dig.  Ezocutioo,  1. 14. 
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npon  executions,  and  under  the  absconding  debtor  act  are 
not  co-extensive  in  their  reach.  A  judgment  is  not  a  lien 
ujx>n  a  mere  equity ;  and  such  an  equity  (not  being  an  equi- 
table estate  under  the  statute  of  uses  of  1787,  sec.  4),  is  not 
an  interest  which  can  be  sold  on  execution.  And  cboses 
in  action  do  not  appear  to  be  within  the  scope  of  the  act 
respecting  executions;  for  the  language  confines  it  io  ^^  goods 
and  chattels/*  Yet  choses  in  action  by  the  express  terms  of 
the  absconding  debtor  acts  pass  under  the  attachment;  and 
there  are  Tarious  other  interests  which  may  well  pass  under  ^ 
these  acts,  which  yet  are  not  liable  to  be  taken  under  a  com- 
mon* execution.  Several  cases  illustrative  of  this  position, 
will  be  found  collected  in  Mr  Johnson's  Digest,  title  Execu- 
tion 2(d). 

It  appears  to  me,  then,  that  the  true  mode,  by  which  we 
are  to  ascertain  whether  a  right  of  entry  passes  under  the 
absconding  debtor  acts,  is  not  by  any  forced  analogy  to  the 
case  of  common  executions,  but  by  a  just  interpretation  of 
tho  terms  of  the  act  themselves.  The  act  of  1801  is  in 
substance  a  revision  of  the  act  of  1786;  no  material  dis-^ 
tinetion  between  them,  applicable  to  the  case  before  the 
court,  ha|i  been  pointed  out  at  the  argument;  and  they  may 
therefore  be  treated  as  substantially  the  same. 

The  act  of  1601  begins  (section  1)  by  providing  tor  cases 
of  absconding  and  absent  debtors,  and  upon  proof  thereof, 
provides  that  a  warrant  shall  issue  to  the  sheriff  command- 
ihg  him  to  attach  and  safely  keep  "all  the  estate  real  and 
jMfsofial  of  such  debtbr,"  and  make  and  return  a  true  inven- 
tory thereof.  'Goods,  effects  and  choses  in  action  are  ex- 
pressly declared  to  be  within  the  reaeh  of  the  act^  It  after- 
wards proceeds  to  provide  for  tbe  appointment  of  trustees, 
and  authorizes  them  (section  2;)  "to  take  into  their  hands 
all  the  estate  of  such  debtor,  whether  attached  as  aforesaid, 
or  afterwards  discovered  by  t&em,  and  all  books,  vouchers 
and  papers  relating  to  the  same ;  and  the  said  trustees,  from 
their  appointments,  shM  be  deemed  vested  with  dU  the  estate 
df.  sw^  dd>torj  and  shall  be  capable  to  sue  for  and  recover 
the  same;  and  all  debts  and. things  in  action  due. or  belong- 
ing to  such  debtQt,  and  all  the  estate  attached  as  .aforesaid. 
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Bhall  be  by  the  sheriff,  &c.  delivered  to  the  said  trustees; 
and  the  trustees,  or  any  two  of  them,  shall  sell  at  public 
vendue' after  fourteen  days  previous  notice  of  the  time,  and 
placej  aU  the  estate^  real  and  personal  qf  such  debtor  as  ahaU 
come  to  their  hands^  and  deeds  and  bills  of  sale  for  the  same 
make  and  execute,  which  deeds  and  bills  of  sale  shall  be  as 
valid  as  if  made  by  such  debtor,"  &c.  The  act  afterwacds 
goes  on  to  provide  for  the  distribution  of  the  proceeds  of 
the  sales  among  the  creditors,  and  then  declares,  that  ^^the 
surplus^  if  any,  after  all  just  debts  and  legal  charges  as 
aforesaid  are  satisfied,  shall  be  paid  to  such  debtor  or  his 
legal  representatives.^^  There  is  no  provision  in  the  act  as 
to  what  shall  be  done  in  respect  to  any  property  which  never 
came  to  the  hands  of  the  trustees,  nor  of  any  property  re- 
maining unsold  by  them  when  all  the  debts  were  satisfied ; 
and  the  omission  may  easily  be  accounted  for  fcom  the  gene- 
ral policy  of  the  act;  for  the  language  is,  that  the  trustees 
shall  sell  aU  the  estate  which  comes  to  their  hands.  If  the 
point  were  material  I  should  strongly  incline  to  the  opinion, 
that  the  act  did  not  absolutely  divest  all  right  and  title  out 
of  the  debtor  of  any  of  his  estjite,  which  should  not  come 
to  the  Jumds  qf  the  trustees  and  be  sold  by  tfiem.  But  whe- 
ther this  be  so  or  not,  I  am  clearly  of  opinion  that  when 
once  all  the  purposes  of  the  trust  are  satisfied,  and  all  the 
debts  are  paid;  if  the  trustees  have  any  legal  interest  or 
title  vested  in  them  in  the  estate  of  the  debtor  remaining 
unsold,  it  is  subject  to  a  resulting  use  (or  the  benefit  of  the 
debtor,  in  the  same  manner  as  the  surplus  of  the  property 
flold.'  Suppose,  before  the  sale,  bU  the  debts  should  be  paid, 
must  the  trustees  go  on  to  sell  ?  Suppose  all  the  debts  are 
paid  by  a  sale  merely  of  the  personal  estate,  is  not  their 
trust  extinguished  9  The  trustees  take  all  the  estate  in  the 
first  place  for  the  benefit  of  the  creditors,  and  in  the  next 
place,  they  being  paid,  for  the  benefit  of  the  debtor.  Sub- 
ject to  the  rights  of  the  creditors,  the  use  is  in  him ;  and 
by  operation  of  law  the  estate  revests  in  him,  as  soon  as  the 
trudt  for  the  creditors  is  exhausted  or  extinguished.  This 
seems  to  me  a  reasonable,  if  not  a  necessary  construction  of 
the  act;  for  it  has  provided  for  no  express  reconveyance 
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by  the  trustees  to  the  debtor,  in  any  case  whatsoever.  It 
(pertaiDly  could  not  intend  to  deprive  him  of  his  inheritance 
after  all  his  debts  were  paiS.  And  it  is  but  just  to  give  the 
act  a  construction  fa^urable  to  the  debtor,  when  all  its  other 
objects  are  accomplished.  In  the  present  case  the  whole 
proceedings  afford  a  strong  presumption  that  all  the  debts 
of  T.  R.  Randall  have  been  paid ;  and  none  are  pretended 
to  exist.  His  right  of  entry  in  the  demanded  premises  was 
never  sold' by  the  trustees  ;  and  even  if  it  vested  in  them,  it 
afterwards  by  operation  of  law  revested  in  him,  if  the  trusts 
werf  all  defunct  and  satisfied.  But  I  go  farther,  and  incline 
to  the  opinion  that  his  right  of  entry  in  the  demanded  pre- 
mises did  not  pass  to  the  trustees  under  either  of  the  attach- 
ments. The  language  of  the  acts  of  1786  and  1801  is 
indeed  quite  brokd,  and  extends  to  all  the  "  estate  real  and 
personal"  of  the  debtor.  But  a  right  of  entry^is  not,  as  has 
been  already  shown,  an  "  estate"  in  any  just  and  legal  sense 
of  the  word.  Neither  is  it  a  "thing  in  action;"  for  it  does 
not  depend  upon  any  right  to  sue,  but  may  be  enforced  by 
a  mere  entry.  Indeed,  a  right  of  action  and  a  right  of  en- 
try are  often  used  in  contradistinction  to  eiach  other. 

The  case  of  Smith,  &c.  vs.Co&n,  2  H.  Bh  444,  turns 
altogether  upon  other  qonsiderations,  and  upon  the  inter- 
pretation of  the  words  of  the  English  bankrupt  laws.  Words 
of  a  very  broad  import  are  used  in  those  laws ;  and  the 
policy  of  them  is  far  more  extensive  than  that  which  governs 
the  lawr  of  New  York,  now  under  construction.  A  con- 
struction might  be  properly  adopted  in  respect  to  the  bank- 
rupt laws,  which  would  not  apply  to  the  absconding  debtor 
acts  of  New  York.  The  general  policy  of  the  common  law 
is  to  discourage  the  grant  or  sale  of  mere  rights  of  entry  and 
action,  with  a  view  to  suppress  litigdtion.  This  policy 
spreadis  itself  over  many  important  interests ;  and  is  so  fun- 
damental, that  nothing  but  a  very  clear  expression  of  the 
legislative  intention  ought  in  my  judgment  to  overthrow 
it.  No  such  intention  is  to  be  found  in  the  acts  of  1786 
arid  1801.  Can  it  be  reasonably  presumed  that  the  legisla- 
ture meant  to  authorise  the  sale  of  a  right  of  entry  to  a  pur- 
chaser 9    If  not,  was  it  the  intention  to  enable  the  trustees 
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to  reduce  the  right  into  possession,  and  afterwards  to  sell  the 
same  1  I  think  the  former  was  manifestly  not  the  intention 
of  the  legislature ;  and  I  found  myself  on  the  very  words  of 
the  acts.  The  trustees  are  to  sell,  not  all  the  estate  of  the 
debtor,  but  all  the  estate  real  and  personal,  «cw  shall  come 
to  their  hands;*'  that  is,  as  I  construe  the  words,  such  as  they 
shall  reduce  into  possession;  so  that  the  estate  may  bring 
its  uncontroverted  value.  But  for  the  reasons  already  stated 
I  incline  also  to  the  opinion,  that  it  was  not  the  intention 
of  the  legislature  to  pass  the  right  of  entry  to  the  trustees 
so  that  they  might  be  enabled  to  reduce  it  into  possession. 

But  supposiug  it  to  ,be  otherwise;  still  it  appears  to  me 
there  is  Much  reason  to  contend  that  the  trustees,  if  they 
took  the  right  of  entry  at  all,  took  it  sub  modo  and  exactly 
as  Paul  R.  Randall. held  it.  The  legislature  did  not  intend 
to  invest  them  with  a  better  right  than  he  had.  He  had  a 
right  of  entry  into  the  estate  vested  in  him  by  descent,  and 
he  might  perfect  his  estate  by  an  actual  entry  during  his  life 
time.  But  if  he  died  without  such  entry,  then  the  right  to 
the  estate  devolved  not  upon  his  owii  heir,  but  upon  the  next 
heir  in  the  line  of  descent  of  Robert  R.  Randall.  In  this  view 
of  the  act,  the  trustees  were  bound,  then,  ta  reduce  the  right 
of  Paul  R.  Randall  into  possession  during  his  life  time,  if 
they  meant  to  perfect  their  title  thereto.  Not  having  done 
so,  the  title  devolved  upon  the  next  heir  who  claimed,  not 
through  them,  but  from  the  ancestor  from  whom  Paul  R. 
Randall  took  it.  This,  however,  is  not  the  tnain  ground  on 
which  I  rely,  though  it  fortifies  some  of  the  considerations 
already  mentioned.  The  main  ground  on  which  I  rely  is, 
that  whatever  construction  of  the  act  may  be*  adopted  in 
other  respects,  as  soon  as  all  the  trusts  of  the  assignment  are 
executed,  there  arises  a  resulting  use  to  the  debtor,  which,  by 
operation  of  law,  will  revest  all  the  unsold  estate  in  him. 

Upon  the  whole,  my  opinion  is,  that  the  proceeding^ 
against  Paul  R.  Randall  did  not  pass  his  right  or  interest  in 
the  lands  in  question,  so  as  to  defeat  the  demandant  in  any 
respect;  but  if  they  did,  and  all  the  trusts  have  been  satis- 
fied, there  is  a.  resulting  use  to  him  in  the  unsold  estate. 

The  next  question  is,  whether,  inasmuch  as  the  count  in 


182  SUPREME  COURT.   , 

[IngHf  vt.  The  TnistMi  of  the  Sailoi'f  Snag  Haiboar.] 
the  cause  is  for  the  entire  right  in  the  premises,  the  demanr 
dant  can  recover  a  less  quantity  than  the  entirety. 

This  is  a  question  somewhat  intolved  in  technical  learn- 
ing, and  therefore  requires  an  accurate  examination  of  the 
authorities.  Reasoning  upon  general  principles  and  the 
analogies  of  the  law,  there  would  be  little  difficulty  in  de- 
ciding it  in  the  affirmative;  for  it  is  deciding  no  more  than 
that  he  who  has  a  right,  shall  recover  according  to  his  right) 
so,  always,  that  he  does  not  recover  more  than  he  sues  for. 
No  injury  is  done  to  the  tenant  by  allowing  the  demandant 
who  sues  for  ten  acres  and^hows  a  title  only  to  one,  to  re- 
cover for  the  latter;  nor  if  he  sues  for  an  entirety  and  shows 
title  to  a  moiety,  to  recover  for  the  latter.  And  it  is  in  fur- 
therance of  justice  that  he  should  so  recover;  because  it  pre- 
vents multiplicity  of  suits.  For  if  his  suit  should  abate  for 
this  fault,  (and  that  is  the  only-  judgment  which  could  be 
pronounced,)  he  would  still  be  entitled  to  a  new  action  for 
the  part  to  which  he  had  shown  title.  The  falsity  of  the, 
former  writ  would  constitute  no  bar. 

Let  us  see,  then,  how  the  case  stands  upon  authority.  By 
the  old  common  law,  if  the  writ  of  the  demandant  was  falsU 
fied  by  hia  own  confesHon  (for  it  is  far  from  being  certain 
that  it  was  ever  true,  when  found  by  a  verdict  upon  the 
merits,  after  the  general  issue  joined)(a),  as  to  any  thing  or 
part  of  a  thing  demanded  in  the  writ,  it  abated'for  the  whole. 
If  the  matter  did  not  appear  on  the  face  of  the  record,  but 
was  to  be  made  out  by  facts  dehors,  then  the  tenant,  if  he 
meant  to  avail  himself  of  it,  was  compelled  to  do  it  by  a  plea 
in  abatement.  Thus  if  he  meant. to  avail  himself  of  non- 
tenure of  the  whole,  or  a  part,  be  must  plead  it.  But  where^ 
upon  the  whole  record,  the  falsity  of  the  writ  was  apparent 
hf  confession  of  the  party,  there,'  although  the  tenant  had- 
not  pleaded  in  abatement,  it  was  the  duty  of  the  court,  ex 
officio,  to  abate  the  writ. 

Now,  at  the  common  law,  there  are  two  sorts  of  writs  in 


(a)  See  Plowden,  424, 6.    Hobart's  Rep.  282, 6.    Fitz.  Abridg.  Breve,  272. 
9  Hen.  6,54.    11  Co.  45.    tbeol.  Dig.  Lib.  16,  ch.  5. 
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real  actions.  In  one  the  demand  is  in  a  general  form,  with- 
out specification  of  any  lands  in  particular.  Thus  in  the  writ 
of  assise,  the  demand  is  that  the  tenant "  unjustly  and  without 
judgment  hath  disseised  him  o{  his  freehold  in  C.^a)j  with- 
out any  further  description  of  the  land.  So  in  writs  of  dower, 
the  demand  is  oi^the  demandant's  ^<  reasonable  dower,  which 
falleth  to  her  <^  the  freehold,  which  was  of  A.  her  late  hus- 
band in  C.,  whereof  she  hath  nothing,"(&)  without  more.  The 
plaint  or  count  is  less  general,  and  specifies  the  particulars 
of  the  demand,  as  a  mesisuage,  ten  acres  of  landf  &c(c)  In 
th'e  other  scMrt  of  writs,  the  writ  itself  is  as  special,  as  the 
count.  Such  is  the  case  of  all  precipes  quod  reddat,  such 
as  writs  of  right,  and  writs  of  entry,  &.c.  where  the  demand 
is  of  a  certain  messuage,  or  ten  acres  of  land,  &c*  &c.  and 
the  exigency  of  the  writ  is  that  the  said  tenant  should  ren- 
der the  same  to  the  demandant  without  delay(d).  ^  Now,  it 
was  upon  this  difference  that^  distinction  took  place  in  the 
common  law  as  to  the  right  of  the  demandant  to  abridge  his 
demand.*  If  the  writ  was  special,  he  could  ilot  abridge  bis 
demand  in  any  case.  .If the  writ  was  generalf  de  libero tene- 
mento,  he  might  abridge  his  demand  at  his  pleasure,  so  always 
that  be  did  not  abridge  it  of  a  moiety  or  portion,  where  he 
sued  for  the  entirety  of  a  thing  i  as  if  he  sued  for  ten  acres 
he  might  abridge  it  to  five ;  but  if  he  sued  for  the  whole  of 
a  messuage,  Jie  could  not  abridge  it  to  a  moiety.  This  doc- 
tine  will  be  found  at  large  in  many  cases ;  but  it  is  no  where 
better  expounded  than  in  the  opinion;  of  Mr  Justice  Juyn, 
(afterwards  chief  justice)  in  14  Hen.  6,  p.  3,  4.  He  said, 
'Hhat  in  all  cases  where  the  writ  4s  de  libero  tenemento 
generally,, as  in  assise  and  writs  of  dower,  where  the  writ 
is  of  her  reasonable  dower,  <&c.  the  demandant  may  abridge 
his  plaint  or  demand ;  and  the  reason  is  because  although 
he  abridges  some  acres^  yet  the  writ  remains  true  as  to  the 
rest,  it  being  liberum  tenementum  still.    But  where  a  cer* 


(a)  Booth  OD  Real  Actions,  210.    Fitz.  N.  B.  ITT: 
(6)  2Saund.Rep.  48.    Booth  on  Real  Actions,  166.    Fitz.  N.  B.  147. 
(e)  Com.  Dig.  Assize,  6. 11.    Booth  on  Real  Actions,  212,  andnote. 
(d)  Fits.  N.  B.  1, 6, 191.    Booth  Real  Actions,  1, 8S,  88, 91,  172. 
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tain  number  of  acres  is  demanded  in  the  writ,  as  in  a  forme- 
don,  the  demandant  cannot  abridge,  for  be  acknowledges  his 
writ  false  ;  and  where  a  writ  is  acknowledged  to  be  fafse  in 
part,  it  must  abate  it  in  the  whole ;  but  if  in  aii  assise  the  writ 
be,  he  unjustly  disseised  him  de  libero  tenemento  in  A.  and  B. 
and  he  would  abridge  his  demand  as  to  all  in  B.  he  shall  not 
abridge ;  for  his  writ  is  false,  which  supposes  him  disseised 
of  the  tenement  in  A.  and  B."  As  to  this  last  position  there  is 
some  difference  in  the  authorities;  but  the  general  position 
is  unquestionable  law(a).  But  this  doctrine  even  in  relation 
to  assises  was  of  little  vfilue  to  the  demandant  in  many 
cases,  because  it  stopped  short  of  the  most  common  sources 
of  mistake.  If,  therefore,  he  counted  against  one  as  tenant 
of  the  ivhoUi  and  he  pleaded  non  tenure  as  to  part,  or  joint 
tenancy,  <&c.  and  it  appeared  by  confession  or  otherwise, 
that  the  plea  was  true,  the  writ  abs^ted  as  to  tbe  whole,  for 
the  falsity  of  the  writ  was  established  in  thi&r,  that  the  tenant 
was  sued  as  the  tenant  of  the  whoUy  and  was  tenant  only  of 
part.  This  mischief  was  cured  by  the  statute  25  Edw.  3, 
ch.  16,  which  provided,  "  that  by  the  exception  of  non  tenure 
of  parcel,  no  writ  shall  be  abated  but  for  the  quantity  of  the 
"  non  tenure,  which  is  alleged"(&).  Stilly  however,  many  dif- 
ficulties remaiined  behind ;  for  if  a  party  sued  for  an  entirety, 
as  of  a  manor,  or  a  messuage,  or  one  acre,  and  a  bar  was 
pleaded  as  to  a  moiety,' or  part  of  the  land  put  i^  view,  &c. 
in  the  plaint,  the  defendant  could  not  abridge  his  plaint  to 
the  moiety  left,  since  his  writ  was  for  an  entirety,  and  so  far 
false :  the  distinction  was  nice,  for  he  might  abridge  his 
plaint  from  two  or  ten  acres  to  one  acre ;  but  not  as  to  the 
extent  of  his  title  of  right  in  the  land  put  in  view.  Such, 
however,  as  the  distinction  was,  (and  it  suited  the  subtilty 
of  the  times,}  it  prevailed  until  the  statute  of  21  Hen.  8,  ch. 
3,  which  provided,  that  in  assises  tbe  demandant  might  in 
all  such  cases  abridge  his  plaint,  and  proceed  for  the  resi- 

(a)SeeGom.Digr.Abridg.A.  2  Saund.  Rep.  44,  and  note  4.  Gilb.  Com.  Pi. 
199,201,202,203.  Brooks,  tit.  Alyridg.  14  Hen.  6,  p.  4.  9  Hen.  6,  p.  42.  3  Lev. 
68.    Yin.  tit.  Abridg.    Tbeol.  Dig.  Lib.  16,  ch.  2.    Bae«  Abridg.  Abatement,  L. 

(b)  See  Gilb.  Hiat.  C.  P.  201. 
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due(a).  Bat  this  statute  is  confined  to  assises ;  and,  there- 
fore, left  the  common  law  in  full  force  as  to  all  other  real 
actions. 

Such  is  a  brief  review  of  the  doctrine  at  common  law  in 
respect  to  the  abridgement  of  plaints  by  the  demandant.  It. 
is  not,  however,  to  be  imagined  that  the  old  authorities  are 
all  ia harmony  on  this  subject.  On  the  contrary,  diversities 
of  opinion  seem  to  have  existed  from  an  early  period.  In 
Godfrey's  case,  11  Co.  42,  45,  the  court  proceeded  mainly 
oi)  the  rule  already  stated.  Lord  Coke,  however^  thought 
that  the  coounon  and  true  rule  and  difference  is  where  a 
man  brings  an  action,  be  the  suit  general  or  certain  and 
particular,  ami  he*  demands  two  things,  and  it  appears  of  his 
own  showing  that  he  cannot  have  an  action  or  better,  writ 
for  one  of  them,  there  the  writ  shall  not  abate  for  the  whole, 
but  shall  stand  for  that,  which  is  good.  But  when  a  man 
brings  an  action  for  two  things,  and  it  appears  that  he  can- 
not have  this  writ  for  one  thing,  but  may  have  another  in 
another  form,  there  the  writ  shall  abate  for  all,  and  shall  xiot 
stand  for  that  which  is  good.  The  distinction  has  sound 
sense  in  it;  but  it  is  inapplicable  to  the  present  case  $  be- 
cause here,  the  plaintiff  has  not  shown  upon  the  pleadings, 
that  he  has  no  title  to  maintain  his  writ  for  the  whole(&). 

Writs  of  precipe  quod  reddat  then,  except  so  far  as  the 
statute  25  Edw.  3,  of  nontenure  aided  them,  stood  upon  the 
footing  of  the  common  law.  In  respect  to  them,  therefore, 
the  demandant  coulcl  not  abridge  his  claim  except  in  cases 
of  nontenure ;  and  if  his  writ  could  not  by  his  own  confession 
be  maintained  for  the  whole  for  which  he  sued,  his  writ  abated 
for  the  whole ;  and  it  was  not  material  whether  he  sued  for 
the  entirety. of  a  certain  number  of  acres,  and  showed  title 
to  a  less. number;  or  whethier  he  sued  for  the  whole  or  a 
moiety,  and  showed  title  only  to  a  less  aliquot  part(c).    But 

(a)  Sm  Com.  Dig.  Abridgement,  B.  Yiner,  tit.  Abridgemeot.  llieoK  Dig.  Lib. 
8,cb.28.  Id.  Lib.  16,  ch.  2.  Keilway,  116,  pT.  66.  5  Hen.  7.  19  Hen.  6, 18. 
firooke.  Abridgement,  pi.  2. 

(ib)  8e«  1  Sajind.  R.  282,  286,  note  7.  Com.  Dig.  Abatement,  M.  N.  Cro. 
JTac.  104.    Tbeol.  Dig.  B.  8,  ch.  28,  sec.  13.   9  Hen,  7,  4.  (b). 

(e)  Se*  Com.  Dig.  Abatement,  L.  1 ,  2.  M.  SaTiIle's  R.  86.  Clanrickard  «f . 
Sidney,  Hob.  278,  874,  279,  282.    Com.  Dig.  Abridgement,  B.    Chatham  v«. 

Vol.  III.— Y 
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unless  the  falsity  of  his  writ  appeared  by  his  own  confesuoiiy. 
even  though  it  appeared  by  the  verdict,  the  better  opinion 
was  that  the  writ  was  not  abated  for  the  whole.  Plowden, 
indeed,  in  Bracebridge  vs.  Cook,  Plowden,  424,  thought  the 
objection  fatal.  But  lord  Hobart^in  Cianrickard  f;^.  Sidney, 
Hob.  272,  282,  condemned  that  opinion  as  erroaeous,  and 
against  common  experience  in  his  day.  And  in  this  last 
case  it  was  further  held  that  the  variance  was  but  matter  of 
form,  and  at  all  events  cured  by  the  statute  of  jeofails  of 
18  Elizabeth,  ch.  14,  after  a  verdict,  even  though  it  appeared 
by  confession  t)f  the  party,  upon  the  pleadings.  In  that  case 
the  writ  wa?  formedonibr  an  entirety ;  and  upon  the  deman- 
dant's own  confession  it  appeared  that  he  was  entitled  to 
recover  but  two  thirds.  But  the  court  held,. that  the  parties 
having  gone  to  trial  upon  an  issue,  and  the  jury  having  found 
a  special  verdict  in  favour  of  the  plaintiff  for  the  two  thirds, 
hi&  suit  was  not  abateable  for  the  whole,  but  the  error  was 
cured  by  the  statute  of  jeofails  of  18  Elizabeth,  ch.  14(a). 
Whoever  will  read^lord  Hobart's  learned  opinion  upon  that 
t)ccasion  will  perceive  the  most  solid  reasons  brought  in  sup- 
port of  it.  The  doctrine  that  if  a  demandant  sue  for  an  en- 
tirety, he  may  yet  after  verdict  recover  for  a  moiety,  is  not  only 
supported  by  the  case  in  Hobart's  Rep.  l'72,  but  by  the  case 
Cooper  vs.  Frankling,  1  Roll.  Rep.  384.  S;  C.  3  Bulst.  148, 
and  2  Roll.  Ab.  Trial,  p;  719,  pi.  12.  Thedoctrinor  that  if 
he  suefor  a  moiety  he  may  recover  for  a  less  aliquot  part, 
maybe  deduced  from  the  same  causes,,  for  it  stands  upon  the 
same,  reasoning  as  that  applicable  to  entireties.  So  was  the 
reasoning  in  Saville's  Rep.  48,  pi.  166(&).  There  are  many 
cases  in  ejectment  where  the  same  doctrine  has  been  main- 
tained, and  in  none  of  them  has  any  distinction  been  asserted 
between  an  ejectment  and  real  actions.  The  ground  of 
argument  has  been  the  variance  between  the  count  and  ver- 
dict ;  so  that  it  hais  turned  upon  the  falsity  of  the  plaintiff's 

Sleigh,  3  Lev.  67.  Yiner,  tit.  Abridgement.  Fitzherbert's  Abridgemeot,  tit. 
Breve,  272.    Plowden,  424. 

(a)  See  Bacon's  Abqdgement,  Amendment,  B.  Theol.  Dig.  Lib.  16,  s.  15, 
18.  2  Roll.  Ab.  719,  pi.  19.  Cooper  V8,  Frankling,  1  Roll.  R.  384.  S.  C. 
3  Bulst.  R.  148. 

(&)  See  Scot  and  Scot's  case,  4*Leon.  R.  39.    Com.  Dig.  Abatement,  M. 
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claim  and  title  as  propounded  in  his  writ  and  proved  at  \he 
trial.  ^So  was  the  case  of  Ablett  v$.  Skinner,  1  Sid.  229, 
where  the  ejectment  was  for  one  fourth  part  of  a  J^h  part ; 
and  the  plaintiff's  title  «pon  the  trial  was  but  one  third  part 
of  a  fourth  of  a  jyth  piurt;  and  yet  jt  was  held  that  he  was 
entitled  to  recover  according  to  his  title.  That  case  was  re- 
cognized and  fully  confirmed  in  the  case  of  Denn  d.  Surges 
t;^*  Purvis,  1  Biirr.  Rep.  326 ;  where  in  ejectment  the  plain- 
tiff sued  for  a  moiety  and  recovered  a  third.  Lord  Mans- 
field relied  on  the  analogous  doctrine  in  cases  of  assise. 

It  may  then  be  assumed  as  certain,  that  from  the  'time  of 
lord  Hobart  the  general  doctrine  has  been,  that  the  deman- 
dant in  any  real  action  is  entitled  to  recover  less  than  he 
demands  in  his  suit,  whether  he  demands  an  entirety  or  an 
aliquot  part,  if  the  variance  is  not  taken  advantage  of  until 
after  a  verdict  found  on  trial  had.  If,  indeed,  the  matter  is 
pleaded  in  abatement,  it  is  fatal  to  the  whole  mii.  So  if  it 
appears  of  record  by  the  cattfeeeion  of  the  deofandant'  in  the 
course  of  the  pleadings,  the  writ  is  abateable  for  the  whole, 
if  the  tenant  choose  to.tuke  advantage  of  it  before  verdict. 
But  if  the  parties  go  to  trial  upon  the  merits,  and  a  verdict, 
general  Kit  special,  is  found  of  any  part  for  the  demandant, 
there  the  variance  between  the  writ  and  the  title,  even 
though  by  the  confeeeiqn  of  the  demandant  upon  the  plead- 
ings, is  cured  by  the  statute  of  amendments  of  18  Elizabeth, 
ch.  14.  This,  then,  being  the  state  of  th^  law  at  the  time  of 
the  emigration  of  our  ancestors,  and  the  statute  of  Elizabeth 
being  a  remedial  and  not  a  penal  law,  and  the  general  princif- 
pie  being  that  statutes  made  in  amendment  of  the  law 
before  that  period  constitute  a  part  of  our  common  law ;  the 
court  might,  if  it  were  necessary,  resort  ttf  this  principle  to. 
support  the  present  suit.  But  such  a  resort  is  not  necessary ; 
because,  in  the  first  place,  the  present  case  is  not  one  where 
the  defect  appears  upon  the  c^essUm  of  the  party ;  but  if 
at  all,  appears  from  facts  proved  at  the  trial  upon  the  gene- 
ral issue.  In  the  next  place,  the  provisions  of  the  judiciary 
act  of  1789,  ch.  20,  sec.  32,  upon  thesubject  of  amendments 
and  jeofails,  are  far  more  extensive  than  the  English  statutes, 
and  would  justify  the  most  comprehensive  construction  in 
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fiiToat  iDf  the  demandant.  And  in  the  last  place,  the  origi- 
nal nicety  of  the  common  law  doctrine  upon  this  subject,  at 
least  since  the  time  of  lord  Hobart,  seems  to  have  given  way 
(where  the  matter  was  not  pleaded  in  abatement)  to  the  doc- 
trine or  common  sense.  As  far  as  we  can  trace  it,  it  has 
been  loliig  established  in  England.  Its  existence  in  Ame- 
rica hasi  never  been  maintained  by  any  positive  decision  in  its 
favour7  On  the  contrary,  in  Massachusetts,  where  real  ac- 
tions ocinstitute  the  ordinary  remedy  for  disseisins  and  ousters, 
it  has  b<^n  solemnly  adjudged,  upon  a  careful  consideration  of 
the  English  author ijttesj  that  the  demandant  may  in  all  cases 
recover  (less  than  he  sues  for,  whether  he  sues  for  an  entirety 
or  an  atjquot  part.  So  are  the  cases  of  Dewy  vr  Brown, 
9  Pick.  ^.ep.  387  ;'and  Somes  vs.  Skinner,  3  Pick.  Rep.  52; 
and  the  opinion  of  very  able  commentators  upon  this  branch 
of  the  l|tw(a).  There  is  nothing  in  the  case  of  Green  vs. 
Liter,  8^  Cranch,  229^  242,  which  trenches  upon  this  doc- 
trine. Bo  far,  indeed,  as  that  case  goes,  it  is  ikvourable  to 
the  denl|andant« 

I  havp  not  thought  it  necessary  to  go  into  a  particular  ex- 
amination of  the  point,  whether,  if  the  variance  between  the 
demandant's  title  and  his  demand  in  his  writ  be  apparent 
only  h'f  the  finding  of  the  jury  upon  the  general  issue,  and 
not  by  the  pleadings  of  the  parties,  or  the  confession  of  the 
demandiant,  the  writ  was  abateable  for  the  whole,  upon  the 
old  dqjQtrine  of  the  common  law.  •  There  is  much  reason  to 
beliexie,  as  has  been  already  intimated,  that  under  such  cir-* 
cumstiances  the  variance  was  never  fatal  to  a  recovery  pro 
tanto^j  and  the  modern  doctrine  in  England  is  certainly  in 
favour  of  a  recovery.  But  whether  it  be  so  or  not,  indepen- 
den|(  of  the  statute  of  jeofails,  that  statute  certainly  cures  the 
defect  upon  the  principles  already  stated. 

Upon  the  whole  my  opinion  is,  that  this  question  ought  to 
b|i  certified  in  favour  of  the  demandant. 


;  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  ihe.United  States  for  the 

(a)  Jtckton  on  Real  Aetionf ,  296.    Stetrot  on  Real  Actions,  204. 
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southern  district  of  New  York,  and  on  the  questions  and 
pointiB  on  which  the  judges  of  the  said  circuit  court  were 
opposed  in  opinion,  and  which  were  certified  to  this  court 
for  its  opinion,  in  pursuance  of  the  act  of  congress  for  that 
purpose  made  and  provided,  and  was  argued  by  counsel ; 
on  consideration  whereof,  it  is  the  opinion  of  this  court :     • 

I.  That  although  the  count  in  the  cause  is  for  the  entire 
right,  in  the  premises,  the  demandant  may  recover  a  less 
quantity  than  the  entirety. 

Ik  And  under  the  second  general  point,  the  following 
answers  are  given  to  the  specific  questions  : 

1.  If  John  Inglis,  the  demandant,  was  born  before  the  4th 
of  July  1770,  he  is  an  alien,  and  disabled  from  taking  real 
estate  by  inheritance. 

2.  If  he  was  born  after  the  4th  of  July  1776,  and  before 
the  15th  of  September  of  the  same  year,  when  the  British 
took  possession  of  New  York,  he  would  not  be  under  the 
like  disability. 

3.  If  he  was  bom  after  the  British  took  possfsssion  of  New 
York,  and  before  the  evacuation  on  the  25th  of  November 
1783,  he  would  be  under,  the  like  disability. 

4.  If  the  grand  assise  sfhall  find,  that  Charles  Inglis  the 
father,  and  John  Inglis  the  demandant,  did,  in  point  of  fact, 
elect  to  become  and  continue  British  Subjects,  and  not  Ame- 
rican citizens,  the  demandant  is  an  alien,  and  disabled  from 
taking  real  estate  by  inheritance. 

III.  The  will  of  Catherine  Brewerton  was  sufficient  to 
pass  her  right  and  interest  in  the  premises  in  question,  so  as 
to  defeat  the  demandant's  right  to  recover,  so  far  as  her  right 
or  interest  extended. 

IVtf  The  proceedings  against  Paul  Richard  Randall,  as  an 
absent  debtor,  passed  his  right  or  interest  in  the  lands  in 
question  to,  and  vested  the  same  in  the  trustees  appointed 
under  the  said  proceedings,  so  as  to  defeat  the  demandant's 
right  to  recover  so  far  as  his  right  or  interest  extended ;  un- 
less the  grand  assise  shall  find,  that  the  trusU  vested  ia  the 
trustees  have  been  performed  ;  and  if  sO,  the  said  proceed- 
inffs  will  npt.defeat  the  decnandanf  in  any  respect. 
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V.  The  devise  in  the  will  of  Robert  Richard  Randall  of 
the  lands  in  question  is  a  valid  devise,  so  as  to  divest  the 
heir  at  law  of  his  legal  estate. 

Whereupon  it  is  ordered  and  adjudged  by  this  court  to  be 
certified  to  the  judges  of  the  said  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York : 

I.  That  although  the  count  in  the  cause  is  for  the  entire 
light  in  the  premises,  the  demandant  may  recover  a  less 
quantity  than  the  entirety. 

IL  And  under  the  second  general  point,  the  following  an- 
swers are  given  to  the  specific  questions: 

1.  If  John  Inglis^  the  demandant,  was  born  before  the  4th 
of  July  1776,  he  is  an  alien,  and  disabled  from  taking  real 
estate  by  inheritance. 

2.  If  he  was  born  after  the  4th  of  July  1776,  and  before 
the  15th  of  .September  of  the  same  year  when  the  British 
took  possession  of  New  York,  he  would  not  be  under  the 
like  disability. 

3.  If  he  was  born  after  the  British  took  possession  of  New 
York,  and  before  the  evacuation  on  the  25th  of  November 
1783,  he  would  be  under  the  Hke  disability. 

4  If  the  grand  assise  shall  find,  that  Charles  Inglis  the 
father,  and  John  Inglis  the  demandant,  did,  in  point  of  fact, 
elect  to  become  and  continue  British  subjects,  and  not  Ame- 
rican citizens,  the  demandan.t  is  an  alien,  and  disabled  from 
taking  real  estate  by  inheritance. 

III.  The  will  of  Catherine  Brewerton  was  suflicient  to 
pass  her  right  and  interest  in  the  premises  in  question,  so  as 
to  defeat  the  demandant's  right  to  recover,  so  far  as  her  right 
or  interest  extended. 

IV.  The  proceedings  against  Paul  Richard  Randall,  as  an 
absent  debtor,  paased  his  right  or  interest  in  the  lands  in 
question  to,  and  vested  the  same  in  the  trustees  appointed 
under  the  said  proceedings,  soas  to  defeat  the  demandant's 
right  to  recover  so  far  as  his  right  or  interest  extended;  un- 
less-the  grand  assise  shall  find,  that  the  trusts  vested  in  the 
trustees  have  been  performed ;  and  if  so,  the  said  proceed- 
ings will  not  defeat  the  demandant  in  any  respect. 
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V.  The  devise  in  the  will  of  Robert  Richard  Randall  of 
the  lands  in  question,  is  a  valid  devise,  so  as  to  divest  the 
heir  at  law  of  his  legal  estate. 

All  of  which  is  accordingly  hereby  certified  to  the  said 
circuit  court. 


Mr  Webster,  on  a  subsequent  day  of  the  term,  submitted 
to  the  court  an  application  in  behalf  of  fhe  demandant, 
for  a  re-argument  of  this  case.  He  presented,  as  the  ground 
of  the  application,  a  statement  in  writing  signed  by  the  coun- 
sel in  the  case,  Mr  Ogden  and  himself,  representing  <<  that 
the  question  in  this  cause,  which  arises  on  the  construction 
of  the  will  of  Robert  Richard  Randall,  is  one,  not  only  of 
great  importance,  but  certainly  of  no  small  difficulty.  The 
case  was  argued  at  a  time  when  there  were  six  judges  on 
the  benoh.  At  the  time  of  the  decision  there  were  but  five 
judges  living  who  had  heard  the  cause ;  of  these  five,  three 
were  against  the  demandant  upon  the  construction  of  the 
will,  being  a  minority  of  the  whole  court.  Under  these  cir- 
cumstances, as  counsel  for  the  demandant,  in  a  foreign  coun- 
try, the  counsel  feel  it  their  duty  to  ask  for  a'  re-argument; 
the  more  particularly,  as  it  appears  from  an  affidavit  now 
submitted  to  the  court,  that  a  sister  of  the  demandant,  who  is 
now  and  long  has  been  a  feme  covert,  in  case  of  a  decision, 
upon  the  construction  of  the  will,  in  favour  of  the  demandant, 
is  not  subject  to  the  disability  of  alienism,  and  may  therefore 
maintain  a  suit  to  recover* the  property  in  dispute." 

Mr  Wirt  objected  to  the  re-argument,  alleging,  that  should 
it  be  allowed,  it  would  establish  a  precedent  which  would 
render  every  decision  of  the  court  uncertain;  and  incumber 
the  court  with  heavier  duties  than  it  could  perform.  It  was 
without  example  in  the  whole  course  of  the  court  since  its 
organization. 
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Mr  Chief  Justice  Marshall  delivered  the  opinion  of 'the 
Court. 

The  court  haye  considered  the  application  for  a  re-argu- 
ment in  this  case.  It  must  be  a  vei^  strong  case,  indeed, 
to  induce  them  to  order  a  re-argument  in  any  of  the  causes 
which  have  been  once  argued  and  decided  in  this  court. 
The  present  case  has  been  very  fully  considered,  and  the 
court  cannot  perceive  any  ground  in  the  present  applica- 
tion, to  induce  them  to  consent  to  the  motion.  It  is  there- 
fore overruIed('a). 

(a)  In  the  Appendix  will  be  found  the  opinion  of  ACr  lattice  Story,  piepered 
in  the  ctie  of  the  Baptist  Assoeiation  e«.  Hart's  Executrix,  4  Wheat.  1,  wbiph, 
by  hii  liberal  kindness,  the  Reporter  has  been  authorised  to  insert  in  this  Volume. 
It  will  bio  found  to  illustrate  very  fully  some  of  the  principles  decided  in  this 
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Ex^JkBTE  TOBIAB  WaTKINS. 

A  petition  wtt  presented  by  Tobias  Watkins  for  a  habeas  corpus  for  tlie  pnipose 
of  inquiring  into  the  legality  of  bis  confinement  in  the  gaol  of  the  county  of 
Washington,  by  virtue  of  a  Judgment  of  the  circuit  court  of  the  United  States 
of  the  district  of  Columbia,  rendered  in  a  criminal  prosecution  instituted  against 
him  in  that  court.  The  petitioner  alleged  that  the  indictments  under  which  he 
was  convicted  and  sentenced  to  imprisonment,  charge  no  offence  for  which  . 
the  prisoner  was  punishable  in  that  court,  or  of  which  that  court  could  take 
cognizance;  and  consequently,  that  the  proceedings  were  eohun  nonjudieei 

The  supreme  court  has  no  Jurisdiction  in  criminal  cases  ^hich  could  reverse  or 
affirm  a  judgment  rendered  in  the  circuit  court  in  such  a  case,  where  the  record 
is  brought  up  directly  by  writ  of  error.    [201] 

The  power  of  this  court  to  award  writs  of  habeas  corpus  is  conferred  expressly  on 
this  court  by  the  fourteenth  section  of  the  Judicial  act,«nd  has  been  repeatedly, 
exercised.   .No  doubt  existsnrespecting  the  power. 

No  law  of  the  United  States  prescribes  tlie  eases  in  which  this  great  writ  shall 
be  issued,  nor  the  power  of.  ibe  court  over  the  party  brought  up  by  it.  The 
term  used  in  the  constitution  is  one  which  is  well  understood,  and  the  judicial 
act  authorises  the  court,  and  all  the  courts  of  the  United  States,  and  the  judges 
thereof,  to  issue  the  writ «  for  the  purpose  of  inquiring  into  the  caiise.of  com* 
mitment.    [201] 

The  nature  and  powers  of  the  writ  of  htbeas  corpus.    [202] 

A  judgment  in  its  nature  concludes  the  subject  on  wliich  U  is  rendered,  and  pro* 
nounces  the  law  of  the  case.  The  judgment  of  a  court  of  record  whose  juris* 
diction  is  final,  is  as  condusivis  on  all  the  world,  as  the  judgment  of  this  court 
would  be.  It  is  as  conclusive  on  this  court  %$  on  other  courts.  It  puts  iA 
end  to  inquiry  concerning  the  fact,  by  deciding  it.    [202] 

With  what  propriety  can  this  court  iook  into  an  indictment  found  in  the  circuit 
court,  and  which  has  passed  into  judgment  before  that  court  ?  We  have  no 
power  to  examine  the  proceedings  on  a  writ  of  error,. and  it  would  be  strange, 
if  under  colour  o/  a  writ  to  liberate  an  individual  from  an  unlawful  imprison* 
ment,.the  court  could  substantially  reverse  a  judgment  which  the  law  baii 
placed  beyond  its  control.  An  imprisonment  under  a  judgment  cannot.be 
unlawful,  unless  that  judgment  be  an  absolute  nullity;  and  it  Is  not  a  nullity  if  ^ 
the  court  has  general  jurisdiction  of  the  subject,  although  it  should  be  eiro*  ^ 
neous.    [203] 

The  circuit  court  for  the  district  of  Columbia  is  a  court  of  record,  having  general 
jurisdiction  over  criminal  cases.  An  offence  cognisable  in  any  court  is  cogni* 
zable  in  that  court    [203] 

If  the  offence  be  punishable  by  law,  that  court  is  competent  to  Inflict  the  pun* 

.  ishment.  The  judgment  of  such  a  tribunal  has  all  the*  obligation  which  the 
judgment  of  any  tribunal  can  have.  To  determine  whether  the  offence  chatged 
in  the  indictment  be  legally  punishable  or  noti  is  among  the jnostunquestion* 
Mb  of  its  powers  and*  duties.  The  decisipn'of  this  question  is  the  exercise 
of  its  jurisdiction,  whether  Its  judgment  be  for  or  aigainst  the  prisoner.  The 
judgment  is  equally  binding  in  one  case  and  in  the  other,  and  must  remain  in 

Vot.  III.— Z 
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lull  fofce,  unlen  rererMd  rcgul»ily  by  »  f Dperior  court  capable-of  rev^ning  It. 
If  tbif  Judgment  is  obligatory,  no  court  can  oyer  look  behind  it.    [203] 

Had  any  offence  against  the. laws  of  the  United  States  been  in  fact  committed, 
the  circuit  court  for  the  district  of  Columbia  could  take  cognizance  of  it.  The 
question  whetlier  any  offence  was  committed,  or  was  not  coilimitted';  that  is» 
whether  the  Indictment  did  or  did- not  show  that  an  offence  had  been  commit- 
ted, was  a  question  which  this  court  was  competent  to  decide.  If  its  Judgment 
was  erroneous,  a  point  ^hich  this  court  does  not  determine,  still  it  is  a  judg- 
ment; and  uAtil  reversed,  cannot  be  disregarded.     [208] 

It  is  universally  understood  that  tbejudgm^pts  of  the  courts  of  the  United  States, 
although  their  jurisdiction  be  not  shown  on  the  pleadings,  are  yet  binding  on 
all  the  world,  and  that  this  apparent  want  of  jurisdiction  can  avail  the  party 
only  00  a  Writ  of  error. .  The  judgment  of  the  circuit  Court  In  a  criminal  case 
is  of  itself  evidence  of  its  own  legality,  and  requires  for  its  support  no  inspec- 
tion of  the  indictment  on  which  it  is  founded..  The  law  tiusts  that  court  with 
the  Whole  subject,  and  has  not  confided  to  this  court  the  power  of  revising 
Its  decisions.  This  court  cannot  usurp  that  power  by  the  instrumentality  df  a 
writ  of  habeas  corpus.  The  judgment  informs  us  that  the  commitment  Is  legal* 
and  with  that  Information  it  is  our  duty  to  be  satisfied.    [-207] 

•The  cases  of  the  United  States  v$.  Hamilton,  8  Dall.  Rep.  17 ;  £z  parte  Bur- 
lord,  8  Cranch^s  Rep.  447;  £<  parte  Bolhnan  and  Swartwout,  4  Crancb;  and 
£xi»arteKearney,  7  Wheat.  89;  examined,    [207] 

THIS  casd  came  before  the  court  on  a  petition  for  a  habeas 
corpus,  on  the  relation  of  Tobias  Watkiiis,  setting  forth  that 
at  May  term  1839  of  the  circuit  court  of  the  district  of  Co-^ 
iumbia,  in  the  county  of  Washington,  certain  presentments 
were  fonndr  against  him;  upon  three  of  which  trials  were  had, 
and  verdicts  passed  against  him ;  upon  which  judgments  were 
pronounced,  purporting  to  condemn  him  to  the  payment  of 
certain,  .pecuniary  fines  and  costs,  and  certain  terms  of  iqi* 
pridonment  for  the  supposed  ottences  therein^.  For  the  nature 
and  terms  of  the  indictments,  and  of  the  convictions  and 
judgments  thereon,  the  petition  r^f^rred  to  the  Same.  Copies 
and  exemplifications  of  the  records  of  the  proceedings  were 
annexed  to  the  petition. 

The  petition  proceeded  to  stfite,  that,  immediately  on  the 
re^ition  of  the  judgments,,  and  in  the  pretended  pursuance 
and'  execution  of  the  same,  the  petitioner  was,  on  the  14th  of 
August  1829,  committed  to  the  common  gaol,  of  Washington 
Cfounty,  in  which  he  has  since  been  confined,  ander  colour 
and  pretence  of  the  authority,  force,  and  efiect  of  the  said 
itidictipentis;  that  he  is  well  advised  by  counsel  th%t  the  said, 
convictions  and  judgments  are  illegal  abd  wholly  void  upon 
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their  faces,  and  give  no  valid  authority  or  warrant  whatever 
for  his  commitment  and  imprisonment;  that  the  indictments 
do  not,  nor  does  any  one  of  them  charge  or  import  any  of- 
fence at  common  law  whatever,  cognizable  in  the  coarse  of 
criminal  judicature,  and  especially  no  offence  cognizable  or 
punishable  by  the  said  circuit  court ;  and  that  his  imprison-  . 
ment  is  wholly  unjust,  and  without  any  lawful  ground,  war- 
rant or  authority  whatever. 

The  petitioner  prays  the  benefit  of  the  writ  of  habeas  cor- 
pus, to  be  directed  to  the  marshal  of  the  district  of  Columbia, 
in  whose  custody,  as  keeper  of  the  gaol  of  the  district,  the 
petitioner  is,  commanding  him  to  bring  the  body  of  th^  peti- 
tioner before  the  court,  with  the  cause  of  his  commitment;  and 
especially  ipommanding  him  to  return  with  «the  writ  the  re- 
cord of  the  proceedings  upon  the  injlictments,  with  the  judg- 
ments thereupon ;  and  to  certify  whether  the  petitioner  be 
not  actually  imprisoned  by  the -supposed  authority,  and  in 
virtue  of  the  said  judgment. 

The  first  indictQient  referred  to  in  the  petition,  charged 
the  petitioner  as  fourth  auditor  of  the  treasury  of  the  United 
States,  and  as  such  having  assigned,  to  him  the  keeping  of 
the  accounta  of  the  receipts  and  expendtiuros  of  the  public 
moneys  of  the  United  States  in  regard  to  the  navy  depart-, 
ment;  with  having  obtained  for  bis  private  use  the  sum  of 
seven  hundred  and  fifty  dollars,  the  money  of  the  United 
States,  by  means  of  a  diraft  for  that  sum  on  the  navy  agcBt 
of  the. United  States  at  New  York,  which  draft  w^s  dtawn 
by  hini  in  the  xiiy  of  Washington,  in  favour  of  G.  S.  Fowler, 
on  the  navy  agent  at  New  York,  and  negotiated  in  the  city 
of  Washington  on  the  16th  of  January  1&28 ;  the  said  sutai 
of  money  having  been  byliim  represented  to  the  secretary 
of  the  iiavy  as  required  by  the  navy  agent  for  the  uses  of  the 
United  States,  and  so  represented  in  a  requisition  made  to 
thb  navy  agent  for  k  warrant  on  the  treasury  of  the  United- 
Staffs  for  the  amount  of  the  draft,  with  other  sums  included 
in  the  requisition. 

The  second  indictment  charged  the  petitioner  with  halving 
received  from  the  navy  agent  of  tjie  United  States  at  New 
York,  the  sum  of  three  hundred  dollars,  money  of  the  United 
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States,  by  means  of  fraudulent  misrepresentations  made  to 
the  navy  agent,  contained  in  a  letter  addressed  to  him  on 
the  dth  of  October  1827,  in  which  it  was  falsely  stated,  that 
the  said  sum  of  three 'hundred  dollars  was  required  for  the 
use  of  the  United  States ;  and  that  tbesame  was- so  obtained 
from  the  navy  agent,  by  a  draft  on  him  in-favoof  of  C.  J. 
Fowler^  by  whom  the  money  was  paid  to  the  petitioner,  on 
his  having  negotiated  the  draft. 

The  thiid  indictment  charged  the  petitioner  with  having 
procured  to  be  drawn  from. the  treasury  of  the  United  States 
the  sum  of  two  thousand  dollars,  by  means  of  a  requisition 
from  the  secretary  of  the  navy  ;  a  blank  requisition  left  by 
that  officer  in  his  dept^rtnient  having,  on  the  representation 
of  the  petitioner  that  the  same  was  required  for  the  public 
service  by  the  navy  agent  at  Boston,  been  filled  up  for  this 
purpose ;  and  for  which  he  drew  and  negotiated  drafts  in  the 
city  of  Washington,  at  different  times,  in  favour  of  C.  J. 
Fowler,  iti  diSereiit  sums  amounting  to  two  thousand  dollars, 
and  appropriated  the  same  to  his  own  use. 

Messrs  Jones  and  Coxe  moved  for  a  rule  on  the  United 
States,  to-sbow  cause^why  a  habeas  colrpus  should  not  issue, 
and  proposed  that  the  argument  should  take  place  on  the 
motion  upon  all  the  points  involved  in  the  case.  Mr  Ber- 
rien, attorney  general,  objected  to  an  argument  on  the  mo- 
tion. He  stated  that  he  was  prepared  to  go  into  the  argu- 
ment on  the  return  of  the  rule,  but  was  not  willing  to  do 
so  on  the  motion. 

The  counsel  ibr  the  petitioner  observed,'that  in  Kearney's 
case,  7  Wheat,  the  argument  took*  place  on  the  motion ;  and, 
as  in  this  case  the  petition  brought  up  the  indictments  and 
the  judgments  of  the  circuit  court,  the  whole  matter  wds 
now  fully  before  the  court. 

Mr  Chief  Juistice  Marshall  said,  that  the  counsisl  for  the 
petitioner  and  the  attorney  general  might  arrange  .among 
themselveaas  they  (bought  proper  when  the  argument' should 
come  on,  either  on  the  motion  or  the  return.  This  not  hav- 
ing been  done,  the  rule  war  .warded  returnable  on  the  fol- 
lowing motion  day. 
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On  the  return  of  the  rule,  Mr  Coze  and  Mr  Jones  hr  the 
petitioner  contended,  that  no  offence  was  charged  in  the 
indictments  which  was  within  the  jujisdiction  of  the  circuit 
court  for  the  county  of  Washington,  and  therefore  all  the 
proceedings  of  that  court  were  nullities  and  void. 

1.  All  proceedings  of  a  court  beyond  Uii  jurisdiction  are 
void.  Wise  t;^.  Withers,  3  Cranch,  331,  1  Peters's  Con- 
densed Rep.  552.  Rose  vs.  Hiraely,  4  Cranch,  241,  268, 
552.    Doe  vs.  Harden,  1  Paine's  Rep.  55,  58,  59. 

2.  In  a  case  where  a  court  acting  beyond  its  jurisdiction 
has  comniitted  a  party  to  prison,  a  habetis  corpus  is  the  pro- 
per  remedy,  and  affords  the  means  of  trying  the  question. 
3  Cranch,  448,  1  Peters's  Condensed  Rep.  594.  BoIIman 
M.  Swartwout,  4  Cranch,  75.    Kearney's  case,  7  Wheat.  38. 

3.  The  writ  does  not  issue  of  course,  but  the  party  must 
show  that  he  is  imprisoned  by  a  court  having  no  jurisdic- 
tion. 1  Chitty's  Crim.  Law,  124,  125.  7  Wheat.  88.  A 
habeas  corpus  is  a  proper  remedy  for  revising  the  proceed- 
ings of  a  court  in  a  criminal  case.  I  Chitty's  Crim.  Law, 
180. 

It  was4irgued  for  the  petitioner,  that  it  has  been  decided 
in  many  cases,  that  a  writ  of  habeas  corpus  may  issue  so  as 
tomake  its  action  equivalent  to  that  of  a  writ  of  error. 
1  Chit.  Crim.  Law,  180. 

The  circuit  court  is  a  court  of  general  criminal  jurisdic- 
tion ill  cases  within  the  local  law,  and  within  the  law  of 
Maryland.  What  is  the  effect  of  the  clause  of  the  act  of 
congress  establishing  thip  court?  It  is  to  give  it  cognizance 
of  *'all  offences;"  but  this  does  tibt  mean  that  extraordinary 
powers  are  given  to  make  new  offences^and  to  punish  all  acts 
deemed  offences.  Offences  are  the  violations  of  known  and 
established  local  laws.  The  statute  means  offences  against 
the  laws  of  the  United  States  in  their  sovereignty,  and 
against  the  local  laws  of  the  distfict. 

For  the  purposes  of  this  inquiry  it  is  immaterial  whether 
the  circuit  court  is  or  is  not  of  limited  jurisdiction.  How- 
ever extended  its  jurisdiction  may  be,  it  has  defined  limits, 
and  these  restrain  it. 

Suppose  the  court  should  entertain  jurisdiction  of  cases 
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certainly  not  criminal,  would  not  a  decision  in  such  a  case 
be  a  nullity?  As  if  on  the  face  of  an  indictment  an  act 
which  is  of  a  civil  nature  should  be  made  criminal.  The 
court  is  limited  to  offences  committed  within  its  jurisdic- 
tion. Should  it  take  cognizance  of  an  act  done  in  England^ 
would  not  thi^ court  interfere  ? 

It  is  admitted  that  the  judgment  of  a  court  of  competent 
jurisdiction  is  conclusive,  when  the  case  is'one  properly  sub* 
mrtted  to  the  operation  of  that  jurisdiction.  But  it  is  not  suf* 
ficient  to  say  that  its  jurisdiction  is~ general ;  it  should  also 
appear  it  had- jurisdiction  of  the  offence  charged.  Cjted 
Rose  vH.  Himely,  5  Cranch,  313.  Griffith  v$^  Frazier,  8 
Cranch,  9. 

It  is  asked  whether  this  court  will  look  into  any  criminal 
x:ase  which  has  passed  under  the  judgment  of  the  circuit 
court.  Suppose  a  sentence  imposed  not  authorised  by  law ; 
would  not  this  court  interfere  by  its  writ  of  habeas  corpus  9 

It  is  not  contended  that  every  excels  of  jurisdiction  is 
within  the  principle  claimed.  There  is  a  difference  between 
a  rule  which  is  reasonable,  and  that  which  goes  into  extra- 
vagance. It  may  not  be  defined,  but  itcan  be  felt;  and  this 
is  a  case  where  this  rule  can  apply.  The  position  that  the 
decision  of  an  inferior  court  of  the  United  States  in  a  crimi- 
nal case  cannot  be  inquired  into  unless  there  is  an  appellate 
jurisdiction  in  such  cases,  goes  too  far;  and  runs  into  the 
argumentum  in  absurdum. 

In  all  the  cases  which  have  come  before  this  court,  in 
which  a  writ  of  habeas  corpus  has  been  applied  for,  the  de- 
cision has  been  in  favour  of  the  jurisdiction.  There  has  been 
enough  shown  here  in  this  preliminary  question  to  authorise 
the  writ,  as  the  6nly  inquiry  is,  whether  the  judgment  of  the 
circuit  court  is  conclusive  upon  all  the  matters  before  the 
court. 

The  counsel  for  the  petitioner  proceeded  to  argue  at  large 
upon  authorities  that  the  offences  charged  in  the  indict- 
nients  were  not  cognizable  in  the  circuit  court.  As  this  point 
was  not  noticed  in  the  opinion  of  the  court,  the  argument  is 
omitted.   They  cited  7  Cranch,  32.    1  Wheat.  415.     1  Gall. 
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488.    2  East,  814.    2  Maule  and  Selvir.  378.    4  Wheat. 
405, 424, 430,  410,  416,  427.     1  Crane b,  164. 

The  attorney  general  denied  that  it  was  competent  for  this 
court  to  revise  the  proceedings  of  the  circuit  court  in  a 
cfiminal  case,  or  to  award  a  habeas  corpus  to  bring  into 
revision  such  proceedingSr 

No  such  case  was  to  be  found  since  the  organization  of  the 
court ;  and  as  writs  of  error  and  appeals  are  expressly  limited 
tOaCases  which  are  not  criminal,  the  issuing  of  such  a  writ, 
and  for  such  a  purpose,  would  be  contrary  to  law. 

He  contended,  that  the  case  of  Bollman  vs.  Swartwout 
was  not  an  authority  for  the  claim  of  the  petitioner*  That  was 
a  case  of  bail,  and  not  a  case  in  which  the  judgment  of  a 
court  had  passed.  In  Kearney's  case  the  writ  of  habeas 
corpus  was  refused;  the  petitioner  being  in  confinement  for 
contempt,,  which  was  considered  equivalent  to  a  sentence 
of  the  court. 

It  is  now  to  be  decided  in  the  case  before  the  dourt,  whe-* 
ther  they  will,  through  the  means  of  a  habeas  corpus,  revise 
the  sentence  of  an  inferior  court  in  a  criminal  case,  so  as  to 
determine  whether  it  had  jurisdiction  of  the  offence  charged 
in  aa  indictment  found  in  that  court. 
.  The  petition  asserts,  1.  That  no  offence  is  charged  in  the 
indictment  cognizable  by  the  law  of  Maryland. 

2.  That  no  offence  is  charged  which  is  cognizable  by  the 
laws  of  the  United  States. 

As  to  the  first,  if  it  is  competent  to  this  coqrt  to  examine 
the  point,  the  whole  case  of  the  petitio^is  open,  as  the  cir- 
cuit court  is  said  to  have  erred  in  deciding  that  the  offence 
was  cognizable  by  it.  The  circuit  courtof  the  district  of 
Columbia  has  jurisdiction,  such  as  is  possessed  by  all  other 
circuit  courts  of  the  United  States ;  and  it  has  also  general 
jurisdiction  of  offences  committed  in  the  district.  In  the  le- 
gitimate exercise .  of  this  jurisdiction  to  decide  what  is  an 
offence,  it  is  said  to  have  exceeded  its  jurisdiction.  By^what 
authority  can  this  decision  of  a  court  of  general,  final,  crimi- 
nal jurisdiction,  be  re-examined  here?  The  court  below  has 
decided  that  the  facts  of  the  case  amount  to  a  fraud  on  the 
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gOYernmenty  committed  by  false  pretences.  It  may  be  they 
have  erred  in  their  judgment;  but  the  error  cannot  be  revised 
here.  They  have  jurisdiction  to  decide  that  the  offence  was 
committed  in  the  district,  and  they  have  so  decided.  The^ 
power  of  the  court  is,  1.  To  try  the  offender.  2.  To  deter- 
mine what  the  offence  is.  3.  To  punish  after  conviction. 
These  are  exclusive  and  final  pow.ers. 

There  is  no  power  or  authority  in  this  court  to  re-examine 
a  decision  of  a  circuit  court  as  to  its  jurisdiction  in  a  cri- 
minal case.  The  proposition  that  the  decisions  of  a  court 
in  a  case  beyond  its  jurisdiction  are  void,  although  true 
in  the  abstract,  is  practically  false.  Such  decisions  must 
stand,  unless  there  is  power  in  another  court  to  reverse 
them.  The  truth  of  thi^  is  maintained  in  civil  as  well  as 
criminal  cases. 

It  must  appear  that  there  is  jurisdiction  in  a  superior 
court  to  awaid  a  writ  of  error,  or  a  habeas  corpus,  which 
may  bring  up  the  question ;  not  alone  that  the  judgment  of 
the  court  was  erroneous. 

If  this  court  possesses  such  powers,  it  must  be  derived 
from  one  of  three  sources:  1.  From  the  act  of  congress 
appropriating  and  regulating  the  powers  of  this  court.  No 
powers  are  given  by  the  act  to  revise  the  proceedings  of  the 
circuit  court  in  criminal  cases.  2.  From  the  powers  of  this 
court  as  the  supreme  court,  to  exercise  supervision  over  all 
inferior  courts.  In  the  case  of  BoUraan  v$.  Swartwout,  the 
court  have  said  they  have  no  such  powers.  3.  Can  those 
powers  be  derived  from  the  power  to  issue  writs  of  habeas 
corpus,  and  by  this  to  revise  the  judgments  of  inferior  judi- 
catures exercising  criminal  jurisdiction  ? 

Congress  have  carefully  guarded  against  this :  they  have 
given  appellate  powers  in  civil,  admiralty  and  maritime 
cases,  and  have  refused  them  in  criminal  cases.  It  cannot  be 
supposed  that  when  thus  refused,  they  can  be  exerted  under 
the  writ  of  habeas  corpus,  which  this  court  is  authorised  to 
issue.  There  are  many  cases  for  the  employment  of  this 
writ,  without  claiming  for  it  the  rights  asserted  to  belong 
to  it  by  the  counsel  for  the  petitioner. 
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Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
court* 

This  is  a  petition  for  a  writ  of  habeas  corpus  to  bring  the 
body  of  Tobias  Watkins  before  this  court,  for  the  purpose  of 
inquiring  into  the  legality  of  his  confinement  in  gaoL  The 
petition  states  that  he  is  detained  in  prison  by  virtue  of  a 
judgment  of  the  circuit  court  of  the  United  States,  for  the 
county  of  Washington^  in  the  district  of  Columbia,  rendered 
in  a  criminal  prosecution  carried  on  against  him  in  that 
court.  A  copy  of  the  indictment  and  judgment  is  annexed 
to  the  petition,  and  the  motion  is  founded  on  the  allegation 
that  the  indictment  charges  no  offence  for  which  the  pr'soner 
was  punishable  in  that  court,  or  of  which  that  court  could 
take  cognizance  ;  and  consequently  that  the  proceedings  are 
coram  nonjuduse^  and  totally  void. 

This  .application  is  made  to  a  court  which  has  no  jurisdic- 
tion in  criminal  cases  (3  Cranch,  169 ;)  which  could  not  revise 
this  judgment ;  could  not  reverse  or  af&rm  it,  were  the  record 
brought  up  directly  by  writ  of  error.  Th^  power,  however,  to 
award  writs  of  hobeaa  corpus  is  conferred  expressly  on  this 
court  by  the  fourteenth  section  of  the  judicial  act,  and  has 
been  repeatedly  exercised.  No  doubt  exists  respecting  the 
power;  the  question  is,  whether  this  be  a  case  in  which  it 
ought  to  be  exercised.  The  cause  of  imprisonment  is  shown 
as  fully  by  the  petitioner  as  it  could  appear  on  the  return 
of  the  writ;  consequently  the  writ  ought  not  to' be  awarded, 
if  the  court  is  satisfied  that  the  prisoner  would  be  remanded 
to  prison. 

No  law  of  th^  United  States  prescribes  the  cases  in  which 
this  great  writ  shall  be  issued,  nor  the  power  of  the  court 
over. the  party  brought  up  by  it.  The  term  is  used  in  the 
constitution,  as  one  which  was  well  understood ;  and  the 
judicial  act  authorises  this  court,  and  all  the  courts  of  the 
United  States,  and  the  judges  thereof,  to  issue  the  writ  ''for 
the  purpose  of  inquiring  into  the  cause  of  commitment.'' 
This  general  reference  to  a  power-  which  we  are  required  to 
exercise,  wit(iout  any  precise  definition  of  that  power,  im- 
poses on  us  the  necessity  of  making  some  inquiries  into  its  use, 
Vol.  III.— 2  A 
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Mr  Chief  Justice  Marshall  delivered  the  opinion  of 'the 
Court. 

The  court  have  considered  the  application  for  a  re-argu- 
ment in  this  case.  It  must  be  a  very  strong  case,  indeed^ 
to  induce  them  to  order  a  re-argument  in  any  of  the  causes 
which  have  been  once  argued  and  decided  in  this  court. 
The  present  case  has  been  very  fully  considered,  and  the. 
court  cannot  perceive  any  ground  in  the  present  applica- 
tion, to  induce  them  to  consent  to  the  motion.  It  is  there- 
fore overruIed(«). 

(a)  Id  the  Appendix  will  be  found  the  opinion  of  Mr  lattice  Story,  prepored 
in  the  case  of  the  Baptist  Association  e«.  Hart's  Executrix,  4  Wheat.  1,  whipb» 
by  his  liberal  kindness,  the  Reporter  has  been  authorised  to  insert  in  this  Volume. 
It  wUI  be  found  to  illustrate  very  folly  some  of  the  principles  decided  in  this 
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A  petition  was  presented  by  Tobias  Watkini  for  a  habeas  corpus  for  thepniifose 
of  inquiriog  into  the  legality  of  his  confioement  in  the  gaol  of  the  county  of 
Washington,  by  virtue  of  a  judgment  of  the  circuit  court  of  the  United  States 
pf  the  district  of  Columbia,  rendered  in  a  criminal  prosecution  instituted  against 
him  in  that  court.  The  petitioner  alleged  that  the  indictments  under  which  he 
was  convicted  and  sentenced  to  imprisonment,  charge  no  offence  for  which  . 
tlie  prisoner  was  punishable  in  that  court,  or  of  which  that  court  could  ta|te 
cognisance;  and  consequently,  that  the  proceedings  were  eohun  nonjudieti 

The  supreme  court  has  no  Jurisdiction  in  criminal  cases  ^hich  could  reverse  or 
affirm  s  judgment  rendered  in  the  circuit  court  in  such  a  case,  where  the  record 
is  brought  up  directly  by  writ  of  error.    [201] 

The  power  of  this  court  to  award  writs  of  habeas  corpus  is  conferred  expressly  on 
this  court  by  the  fourteenth  section  of  the  judicial  act,«nd  has  been  repeatedly, 
exercised.   ,No  doubt  existSHrespecting  the  power.  ^ 

No  law  of  the  United  States  prescribes  the  eases  in  which  this  great  writ  shall 
be  issued,  nor  the  power  of  ibe  court  over  the  party  brought  up  by  it.  The 
term  used  in  the  constitution  is  one  which  Is  well  understood,  and  the  judicial 
act  authorises  the  court,  and  all  the  courts  of  the  United  States,  and  the  judges 
thereof,  to  issue  the  writ «  for  the  purpose  of  inquiring  into  the  caiise.of  com* 
mitment.    [201] 

The  nature  and  powers  of  the  writ  of  habeas  corpus.    [202] 

A  judgment  in  its  nature  concludes  the  subject  on  wlrich  U  is  rendered,  and  pro* 
nounees  the  law  of  the  case.  The  judgment  of  a  court  of  record  whose  juris* 
diction  is  final,  is  as  condusive  on  all  the  world,  as  the  judgment  of  this  court 
would  be.  It  is  as  conclusive  on  this  court  as  on  other  courts.  It  putt  in 
end  to  inquiry  concerning  the  fact,  by  deciding  it.    [202] 

With  what  propriety  can  this  court  iook  into  an  indictment  found  in  the  circuit 
court,  and  which  has  passed  into  judgment  before  that  court  ?  We  have  no 
power  to  examine  the  proceedings  on  a  writ  of  error,.and  it  would  be  strange, 
if  under  colour  o^f  »  writ  to  liberate  an  individual  from  an  unlawful  imprison* 
ment,  the  court  could  substantially  reverse  a  judgment  which  the  law  baii 
placed  beyond  its  control.  An  imprisonment  under  a  judgment  cannot.be 
unlawful,  unless  that  judgment  bean  absolute  nullity ;  and  it  is  not  a  nullity  if  ^ 
the  court  has  general  jurisdiction  of  the  subject,  although  it  should  be  eiro«  ' 
neous.    [203] 

The  circuit  court  for  the  district  of  Columbia  is  a  court  of  record,  having  general 
jurisdiction  over  criminal  cases.  An  offence  cognieable  in  any  court  is  cogni* 
zable  in  that  court.    [203] 

If  the  oflfence  be  punishable  by  law,  that  court  is  competent  to  inflict  the  pun« 

.  ishment.  The  judgment  of  such  a  tribunal  has  all  the'  obligation  which  the 
judgment  of  any  tribunal  can  have.  To  determine  whether  the  offence  charged 
in  the  indictment  be  legally  punishable  or  noti  is  among  the  jnostunquestion* 
ia>le  of  its  powers  amf  duties.  The  decisipn'of  this  question  is  the  exercise 
of  its  jurisdiction,  whether  Its  judgment  be  for  or  aigainst  the  prisoner.  The 
judgment  is  equally  binding  in  one  case  and  in  the  other,  and  must  remain  in 
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ejectment,  rendered  against  her  in  the  circuit  court  of  the 
United  States  for  the  district  of  New  Jersey.  An  inqaisi- 
tion  taken  under  the  confiscating  acts  of  New  Jersey,  had 
been  found  against  her,  on  which  a  judgment  of  condem- 
nation had  been  rendered  by  the  inferior  court  of  common 
pleas  for  the  county  of  Hunterdon.  The  land  had  been  sold 
under  this  judgment  of  condemnation,  and  this  ejectment 
was  brought  against  the  purchaser.  The  title  of  the  plain- 
tiff being  resisted  under  those  proceedings,  his  counsel  pray- 
ed the  court  to  instruct  the  jury  that  th^y  ought  to  find  a 
verdict  for  him.  The  court  refused  the  prayer,  and  did  in- 
struct the  jury  to  find  for  the  defendants.  An  exception  was 
taken  to  this  direction,  and  the  cause  ll^rought  before  this 
court  by  writ  of  error.  On  the  argument  the  counsel  for 
the  plaintiff  made  two  points.  1.  That  the  proceedings  were 
erroneous.  2.  That  the  judgment  was  an  absolute  nullity. 
Ih  contended  that  the  individual  against  whom  the  inquest 
was  ibund,  was  not  comprehended  within  the  confiscating 
acts  of  New  Jersey.  Consequently,  the  justice  who  took 
the  inquisition  had  no.  jurisdiction  as  regarded  her.  He 
contended  ateo  that  the  inquisition  was  entirely  insufficient 
t«  show  that  Grace  Kemp,  whose  land  had  been  condemned, 
was.  an  offender  under  those  acts.  He  then  insisted  that  the 
tribunal  erected  to  execute  these  laws,  was  an  inferior  tri- 
bunal, proceeding  by  force  of  particular  statutes  out  of  the 
course  of  the  common  law ;  it  ws"  a  jurisdiction  limited  by 
the  statute,  both  as  to  the  nature  oi  the  offence,  and  the 
description  of  persons  over  whon^  it  should  have  cognikance. 
Every  thing  ought  to  have  b^en  stated  in  the  proceedings 
which  was  necessary  to  give  the  court  jurisdiction,  and  to 
justify  the  judgment  of  forfeiture.  If  the  jurisdiction  does 
not  appear  upou  the  face  of  the  proceedings,  the  presump- 
tion of  law  is,  that  the  court  had  not  jurisdiction,  and  the 
cause  was  coram  non  judice;  in  which  case  no  valid  judg- 
ment could  be  rendered. 

The  court  said,  that  however  clear  it  might  be  in  favour 
of  the  plaintiff  on  the  first  point,.it  would  avail  him  nothing 
unless  he  succeeded  on  the  second. 
The  court  admitted  the  law  respecting  the  proceedings 
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of  inferior  courts  in  the  sense  in  which  that  term  was  used 
in  the  English  books ;  and  asked,  <<  was  the  court  in  which 
this  judgment  was  rendered  an  inferior  court  in  that  sense 
of  the  term? 

"  All  courts  from  which  an  appeal  lies,  are  inferior  courts 
in  relation  to  the  appellate  courts,  before  which,  their  judg- 
ment may  be  carried ;  but  they  are  not  therefore  inferior 
courts  in  the  technical  sense  of  those  words.  They  apply  to 
courts  of  special  and  limited  jurisdiction,  which  are  erected 
on  such  principles  that  their  judgments  taken  alone  are  en- 
tirely disregarded,  and  the  proceedings  must  show  their 
jurisdiction.  The  courts  of  the  United  States  are  all  of  limit- 
ed jurisdiction,  and  their  proceedings  are  erroneous  if  the 
jurisdiction  be  not  shown  upon  them.  Judgments  rendered 
in  such  cases  may  certainly  be  reversed ;  but  this  court  is 
not  prepared  to  say  that  they  are  absolute  nullities,  which 
may  be  totally  disregarded.'- 

The  court  then  proceeded  to  review  the  powers  of  the 
courts  of  common  pleas  in  New  Jersey.  They  were  courts 
of  record,  possessing  general  jurisdiction  in  civil  cases,  with 
the  exception  of  suits  for  real  property.  In  treason,  their 
jurisdiction  was  over  all  who  could  commit  the  offence.   > 

After  reviewing  the  several  acts  of  confiscation,  the  court 
said,  that  they  could  not  be  fairly  construed  to  convert  the 
courts  of  colnmon  pleas  into  courts  of  limited  jurisdiction. 
They  remained  the  only  courts  capable  of  trying  the  offences 
deiforibed  by  the  laws. 

In  the  particular  case  of  Grace  Kemp,  the  court  said,  that 
**  the  court  of  common  pleas  was  constituted  according  to 
'  law;  and  if  an  offence  had  been  in  fact  committed^  the  ac« 
cused  was  amenable  to  its  jurisdiction,  so  far  as  respected 
her  property  in  the  state  of  New  Jersey.  The  question  whe- 
ther this  offence  was  or  was  not  committed,  that  is,  whether 
the  inquest,  which  is  substituted  for  a  verdict  on  an  indict- 
nient,  did  or  did  not  show  that  the  offence  had  been  com- 
mitted, was  a  question  which  the  court  was  competent  to 
decide.  The  judgment  it  gave  was  erroneous ;  but  it  is  a 
judgment,  and,  until  reversed,^  cannot  be  disregarded." 
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ThifliCaae  has  been  cited  at  some  length,  becaiiM  it  is 
thought  to  be  decisive  of  that  now  under  consideration. 

Had  any  offence  against  the  laws  of  the  United  States 
been  in  fact  committed,  the  circuit  court  for  the  district  of 
Columbia  could  take  cognizance  of  it.  The  question  whe- 
ther any  offence  was,  or  was  not  committed,  that  is,  whether 
the  indictment  did  or  did  not  show  that  an  offence  had  been 
committed,  was  a  question  which  thai  court  was  competent 
to  decide.  If  its  judgment  was  erroneous,  a  point  which  this 
court  does  not  determine,  still  it  is  a  judgment,  and,  until  re* 
versed,  cannot  be  disregarded. 

tn  Skillern's  Executors  V8.  May's  Executors,  6  Cranch, 
267,  a  decree  pronounced  by  the  circuit  court  for  the  dis- 
trict of  Kentucky  had  i>een  reversed,  and  the  cause  was  re- 
manded to  that  court,  that  an  equal  partition  of  the  land  in 
controversy  might  be  made  between  the  parties.  When  the 
cause  again  came  on  before  the  court  below,  it  was  discover- 
ed that  it  was  not  within  the  jurisdiction  of  the  court;  where- 
upon the  judges  were  divided  in  opinion,  whether  they  ought 
to  execute  the  mandate,  and  their  division  wto  certified  to 
this  court.  This  court  certified,  that  the  circuit  court  is 
bound  to  execute  its  mandate,  ^'  although  the  jurisdiction 
pf  the  court  be  not  alleged  in  the  pleadings."  The  decree 
having  been  pronounced,  although  in  a  casein  which  it  was 
erroneous  for  want  of  the  averment  of  jurisdiction,  was  ne- 
vertheless obliga'tory  as  a  decree. 

The  case  of  Williams  et  al.  vs.  Armroyd  et  al.  7  Cranch, 
423,  was  an  appeal  from  a  sentence  of  the  circuit  court  for 
thei  district  of  Pennsylvania,  dismissing  a  libel  which  had 
been  filed  for  certain  goods  which  had  been  captured  and  * 
condemned  under  the  Milan  decree. ,  They  were  sold  by  or- 
der of  the  governor  of  the  island  into  which  the  prize  had 
been  carried,  and  the  present  possessoi"  claimed  under  the 
purchaser.  It  was  contended,  that  the  Milan  decree  was  in 
violation  of  the  law  of  nations,  and  that  a  condemnation  pro- 
fessedly under  that  decree  could  not  change  the  right  of 
property.  This  court  aflirmed  the  sentence  of  the  circuit 
court,  restoring  the  property  to  the  claimant,  and  said  '<  that 


JANUARY  TERM  1830.  307 

[Ex  Ptrte  TMtm  Wafttot.] 
the  sentence  is  avowedly  made  under  a  decree  subversive  of 
the  law  of  nations,  will  not  help  the  appellant's  case  in  a 
court  which  cannot  revise,  correct,  or  even  examine  that 
sentence.  If  an  erroneous  judgment  binds  the  property  on 
which  it  acts,  it  will  not  bind  that. property  the  less,  because 
its  error  is  apparent.  Of  that  error,  advantage  can  be  taken 
only  in  a  court  which  is  capable  of  correcting  it." 

The  court  felt  the  less  difllculty  in  declaring  the  edict 
under  which  the  condemnation  had  been  made  to  be  '^a 
direct  and  flagrant  violation  ,of  national  law,"  because  the 
declaration  had  already  been  made  by  the  legislature  of  the 
union.  But  the  sentence  of  a  court  under  it  was  submitted 
to,  as  being  of  complete  obligation. 

The  cases  are  numerous,  which  decide  that  the  judgments 
of  a  court  of  record  having  general  jurisdiction  of  the  sub- 
jectf  although  erroneous,  are  binding  until  reversed.  It  is 
universally  understood  that  the  judgments  of  the  courts  of 
the  United  States,  although  their  jurisdiction  be  not  shown 
in  the  pleadings,  are  yet  binding  on  all  the  world ;  and  that 
this  apparent  want  of  jurisdiction  can  avail  the  party  only  on 
a  writ  of  error.  This  acknowledged  principle  seems  to  us 
to  settle  the  question  now  before  the  court..  The  judgment 
of  the  circuit  court  in  a  criminaUcase  is  of  itself  evidence  of 
its  own  legality,  and  requires  for  its  support  no  inspection  of 
the  indictments  on  which  it  is  founded.  The  law  trusts  that 
court  with  the  whole. subject,  and  has  not  confided  to  this 
court  the  power  of  revising  its  decisions.  We  cannot  usurp 
th^t  power  by  the  instrumentality  of  the  writ  of  habeas  cor- 
pus. The  judgment  informs  us  that  the  commitment  is  legal, 
and  with  that  information  it  is  our  duty  to  be  satisfied. 

The  counsel  for  the  petitioner  contend,  that  writs  of  habeas 
corpus  have  been  awarded  and  prisoners  liberated  in  cases 
similar  to  this. 

In  the  United  States  vs.  Hamilton,  3  Dall.  17,  the  prisoner 
was  committed  upon  the  warrant  of  the  district  judge  of 
Pennsylvania,  charging  him  with  high  treason.  He  was,. af- 
ter much  deliberation,  admitted  to  bail.  This  was  a  proH 
ceeding  contemplated  by  the  thirty-third  section  of  the  judi- 
cial act,  which  declares  that  in  cases  where  the  punishment 
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may  be  death,  bail  shall  not  be  admitted  but  by  the  supreme 
or  a  circuit  court,  or  by  a  justice  of  the  supreme  court,  or 
a  judge  of  the  district  court. 

In  the  case  Ex  parte  Burford,  3  Cranch,  447,  the  prisoner 
was  committed  originally  by  -the  warrant  of  several  justices 
of  the  peace  for  the  county  of  Alexandria.  He  was  brought 
by  a  writ  of  habeas  corpus  before  the  circuit  court,  by 
which  court  he  was  remanded  to  gaol,  there  to  remain  until 
he  should  enter  into  recognizance  for  his  good  behaviour  for 
one  year.  He. was  again  brought  before  the  supreme  court 
on  a  writ  of  habeas  corpus.  The  judges  were  unanimously  of 
opinion  that  the  warrant  of  commitment  was  illegal,  for  want 
of  stating  some  good  cause  certain  supported  by  oath.  The 
court  added  that,  <<  if  the  circuit  court  had  proceeded,  de 
novo,  perhaps  it  might  have  made  a  difference;  but  this 
court  is  of  opinion  that  that  court  h^  gone  only  on  the  pro- 
ceedings before  the  justices.  It  has  gone  so  ht  as  to  correct 
two  of  tl)e  errors  committed,  but  the  rest  remain."  The  pri- 
soner was  discharged. 

In  the  case  of  Bollman  vs.  Swartwout,  the  prisoners  were 
committed  by  order  of  the  circuit  court,  on  the  charge  of 
treason.  The  habeas  corpus  was  awarded  in  this  case  on 
the  same  principle  on  which  it  was  awarded  in  the  case  of 
3  DalL  17.  The  prisoners  were  discharged,  because  the 
charge  of  treason  did  not  appear  to  have  been  committed. 
In  no  one  of  these  cases  was  the  prisoner  confined  under  the 
judgment  of  a  court. 

The  case  Ex  parte  Kearney,  7  Wheat.  39,  was  a  commit- 
ment by  order  of  the  circuit  court  for  the  district  of  Colum- 
bia, for  a  contempt.  The  prisoner  was  remanded  to  prison. 
The  court,  after  noticing  its  want  of  power  to  revise  the 
judgment  of  the  circuit  court  in  any  case  where  a  party  bad 
been  convicted  of  a  public  offence,  asked,  *'  if  then  this 
court  cannot  directly  revise  a  judgment  of  the  circuit  court 
in  a  criminal  case,  what, reason  is  there  to  spppose  that  it 
was  intended  to  vest  it  with  the  authority  to  do  it  indirectly.'* 
The  case  Ex  parte  Kearney  bears  a  near  resemblance  to 
that  under,  consideration. 

The  coonsel  for  the  prisoner  rely,  mainly,  on  the  case  of 
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Wise  V8.  Withers/  3  Crancb,  330.  This  was  an  action  of 
trespacis  vi  et  armi8j  for  entering  the  plaintiff's  house  and 
taking  away  his  goods.  The  defendant  justified  asf  collec- 
tor of  ihe  militia  fines.  The  plaintiff  replied  that  he  was 
not  subject  to  militia  duty,  and  on  demurrer  this  replication 
was  held  ill.  This  court  reversed  the  judgment  of  the  cir- 
cuit court,  because  a  court  martial  had  no  jurisdiction  over 
a  person  not  belonging  to  the  militia,  and  its  sentence  in 
such  a  case  being  coram  nan  judice^  furnishes  no  protec- 
tion to  the  officer  who  executes  it. 

This  decision  proves  only  that  a  court  martial  was  consi- 
dered as  one  of  those  inferior  courts  of  limited  jurisdiction, 
whose  judgments  may  be  questioned  coUaterally.  They 
are  not  placed  on  the  same  high  ground  with  the  judgments 
of  a  court  of  record.  The  declaration,  that  this  judgment 
against  a  person  to  whom  the  jurisdiction  of  the  court  could 
not  extend,  is  a  nullity^  is  no  authority  for  inquiring  into 
the  judgments  of  a  court  of  general  criminal  jurisdiction, 
and  regarding  them  as  nullities,  if,  in  out  opinion,  the  court 
has  misconstrued  the  law,  and  has  pronounced  an  offence 
to  be  punishable  criminally,  which,  as  we  may  think,  is  not  so. 

Without  looking  into  the  indictments  under  which  the 
prosecution  against  the  petitioner  was  conduc  .d,  we  are 
unanimously  of  opinion  that  the  judgment  of  a  court  of  gene- 
ral criminal  jurisdiction  justifies  his  imprisonment,  and  that 
the  writ  of  habea$  corpus  ought  not  to  be  awarded.. 


On  consideration  of  the  rule  granted  in  this  case,  on  a 
prior  day  of  this  term,  to  wit,  on  Tuesday  the  26th  of  Janu- 
ary of  the  present  term  of  this  court,  and  of  the  arguments 
thereupon  had ;  it  is  considered,  ordered  and  adjudged  by 
this  court,  that  the  said  rule  be,  and  the  same  is  hereby  dis- 
charged, and  that  the  prayer  of  the  petitioner  for  a  writ  of 
habeas  corpus  be,  and  the  same  is  hereby  refused. 
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J.aus8  Botce's  Exxcutobs,  Appbixahts  vs.  Fxlel  Gbundt,  Ap« 

PBLLBX* 

TKe  courts  of  the  United  States  have  equity  jariscUction  to  rescind  a  contract  on 
the  ground  of  fraud,  after  cue  of  the  partiei'to  it  has  been  proceeded  against  on 
the  law  side  of  the  court,  and  a  judgment  has  been  obtained  against  him  for  a 
part  of  the  money  sti^ukted  to  be  paid  by  the  contract. 

lliis  court  has  been  often  called  upon  to  consider  the  sixteenth  section  of  the 
judlciaiy  act  of  1789,  and  as  often,  either  expressly  or  by  the  course  of  its  de- 
cisions, has  held  that  it  is  merely  declaratory,  making  no  alteration  whatever  in 
the  rules  of  equity  on  the  subject  otiegal  remedy* 

It  is  not  enough  that  there  is  a  remedy  at  law:  it  must  be  plain  and  adeqn«te»  or 
in  other  words,  as  practical  and  as  efficient  to  the  ends  of  justice  and  its  prompt 
\adminirftra(ion,  as  the  remedy  in  equity.    [2X5] 

It  cannot  be  doubted  that  reducing  an  agreement  to  writing  is  in  most  eases  an 
argument  against  fraud ;  but  it  is  very  far  from  a  conclusive  argument.  The  doc- 
trine uric  not  be  contended  for,  that  a  written  agreement  cannot  be  relieved 
against  on.the  ground  of  false  suggestions.    [219] 

It  is  not  fen  answer  to  an  application  to  a  court  of  chancery  for  relief  in  rescinding 
a  contract,  to  say  that  the  fraud  alleged  Is  partial,  and  might  be  the  subject  of 
comp<!nsation  by  a  jury.  The  law,  which  abhors  fraud,  does  not  permit  it  to 
purchase  indulgence,  dispensation,  or  absolution.    [220] 

APPEAL  from  the  decree  of  the  circuit  court  of  West 
Tennessee.. 

A  bill  in  chancery  was  filed  in  that  court  by  the  appellee, 
Felix  Grundy,  against  the  appellants,  the  executors  of  James 
Boycet  to  enjoin  a  judgment  at  law  which  they  had  obtained 
against  him  for  four  thousand  seven  hundred  dollars,  and  to 
rescind  a  contract  made  between  James  Boyce  and  himself, 
on  th.e;3dof  July  1818,  by  which  Boyce  sold  and  agreed  to 
conTey  to  the  complainant,  Grundy,  nine  hundred  and  fifty 
acres  or  arpents  of  land  on  the  Homochito  river,  in  the 
state  of  Mississippi,  and  for  which  Gmndjr  agreed  to  pay 
him  twenty  thousand  dollars.;  two  thousand^of  which  were 
to  be  paid  in  hand,  and  the  balance  in  jehxlj  instalments 
of  two  thousand  dollars.  A  deed  of  general  warranty  was, 
by  the  written  agreement  of  the  partners,  to  be  made  to  the 
i:(iirGbaser  in  four  years. 

Grundy  having  failed  to  pay  the  amount  of  the  instal- 
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nents  dae  January  182Q  and  1821,  Boyce's  Mecmors 
commenced  suit  upon  the  contract  for  the  two  first  instal- 
ments, in  the  circuit  court  for  the  district  of  West  Tennes-* 
see,  and  recovered  judgment  for  the  same  with  interest* 
On  the  30th  of  August  1823,  Grundy  filed  his  bill,  praying 
an  injunction  against  the  judgment  at  law,  and  a  rescision 
of  the  contract. 

The  grounds  of  equity  stated  in  the  bill  and  relied  on, 
were  the  fraudulent  and  false  representations  of  fioyce,  in 
making  the  sale  of  the  land. 

1.  In  regard  to  an  island  in  the  river,  part  of  the  land 
purchased,  containing  two  hundred  and  sixty-five  acres,  not 
being  subject  to  inundation^  except  a  very  small  part,  easily 
prevented ;  and  of  the  quality  of  the  land  on  said  island. 

2.  In  showing  and  selling  a  body  of  good  and  level  land, 
as  part  of  the  tract,  which  is  not  included  within,  its  limits. 
And  representing  that  a  quantity  of  bad  and  hilly  ground 
was  not  within  the  tract,  which  is  included. 

3.  In  representing  thiat  he  had  a  good  title  to  the  land ; 
having  no  title,  and  not  being  able  to  make  a  good  right. 

The  answer  of  the  defendants  in  the  circuit  court  denies 
the  allegations  charging  fraud  and  misrepresentation  by 
James  Boyce,  and  avers  Grundy's  information  as  to  the  true 
state  of  the  title,  the  quantity  and  quality  of  the  lands;  and 
alleges  that  they  have  been  prevented  from  obtaining  the 
legal  title  by  the  failure  of  Grundy  to  pay  the  instalments 
due  upon  the  contract,  and  which  were  necessary  to  enable 
them'to  obtain  a  conveyance. 

Depositions  were  taken  oh  the  part  of  the  complainant  and 
the  defendants ;  which  with  other  testimony  were  exhibited 
in  the  circnit  court  on  the  hearing  of  the  cause.  The  tes- 
timony exhibited  on  the  part  of  the  complainant  in  that 
court,  fully  established  the  allegations  in  the  bill,  to  the 
satisfaction  of  the  court.  The  whole  evidence  is  referred  to, 
and  the  facts  of  the  case  are  sufficiently  stated  in  the  opi- 
nion of  this  court. 

The  circuit  court  perpetuated  the  injunction,  and  rescinded 
the  contract  between  Boyce  and  Grundy ;  and  decreed  that 
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the  money  paid  by  the  complainant  to  Boyce  should  be 
refunded  with  interest.  The  defendants  appealed  to  this 
court. 

Messrs  Ogden  and  Wickliffe,  for  the  appellants,  contended : 

1.  That  the  charge  of  fraud  and  misrepresentation  as  set 
forth  in  the  bill,  in  reference  to  the  title,  quantity,  bounda- 
ry, and  overflowing  of  the  land,  is  not  sustained  by  proof. 

2.  That  the  court  below  erred,  in  decreeing  a  rescision 
of  the  contract,  upon  the  grounds  assumed  in  the  decree. 
Tjhatthe  court  erred  in  refusing  to  continue  the  cause  for 
the  reasons  stated  in  the  exceptions  filed  by  the  defendants. 
The  court  erred  in  admitting,  as  evidence  in  this  cause,  the 
papers  and  parts  of  depositions  referred  to  in  the  several  bills 
erf"  exceptions. 

3.  The  testimony  in  this  cause,  the  matters  of  fact  involved, 
were  of  &.  character  which  imperatively  called  upon  the 
chancellor  to  direct  an  i^ue  at  law,  to  try  the  controverted 
facts. 

4.  The  court  should  have  referred  the  cause  to  a  commis-^ 
sioner,  with  directions  to  report  .upon  the  title. 

5.  The  decree  should  have  been  interlocutory,  and  not 
final.  Time  should  have  been  given  defendants  to  make  the 
title  and  tender  it,  upon  the  payment  or  tender  of  t!ie  purr 
chase  money. 

The  counsel  for  the  appellants,  after  full  argument  on 
the  facts,  as  to  the  law  of  the  case,  said,  that  the  bill  filed 
in  the. circuit  court  was  to  rescind  a  contract  on  the  ground 
of  fraud.  In  all  cases  of  fraud,  courts,  of  equity  in  England, 
and  chancery  courts  in  the  United  States,  have  concurrent 
juri^iction  with  courts  of  law.  Mad.  Chan.  258.  6  Johns. 
Rep.  110.  It  is  a  well  settled  orinciple  of  law  that  fraudu- 
lent representations  will  vitiate  any  contract.  1  Comyn  on 
Contracts,  38.  In  case  a  contract  is  obtained  by  such  re- 
presentations, it  will  be  vitiated  and  destroyed  in  its  binding 
force.  If  money  has  been  paid  under  such  misrepresenia- 
tidti9,4t  may  be  recovered  back.  If  a  suit  be  brought  at 
law  upon  the-  contract,  the  fraudulent  representations  may 
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be  set  up  as  an  effectual  defence  at  Uw^  If  the  vendee  takes 
possession  of  the  property,  he  may  abandon  it  and  consider 
the  contract  as  not  binding  on  him.^ 

Thus  there  is  at  law  an  adequate  and  a  competent  remedy, 
and  full  relief  can  be  obtained  at  law  from  the  effects  of 
such  a  contract. 

Has  then  a  court  of  the  United  States  jurisdiction  in  the 
case  1  By  the  judiciary  act,  the  equity  powers  given  to  the 
courts  of  the  United  States  are  not  to  be  exercised  when 
there  is  a  full  and  adequate  relief  at  law^. 

2.  Fraud  cannot  be  alleged  in  most  cases  where  the  agree* 
ment  has  been  reduced  to  writing.  It  is  an  argument  of 
great  force  against  fraud,  ^ugden  on  Vendors,  129,  upon 
the  principle  that -ail  the.  allegations  and  representations  of 
the  parties  will  be  presumed  to  have  been  embodied  in  the 
writing.    4  Taunt.  785. 

3.  They  also  contended  that  after  a  judgment  has  been 
obtained  in  a  suit  in  which  the  alleged  fraud  might  have 
been  set  up  as  a  defence,  no  injunction  will  lie,  3  Merivale's 
Rep.  225,  226.  Chit,  on  Contracts,  113.  Cited  also,  Sug- 
den  on  Vendors,  129.  To  show  that  the  case  was  not  one 
for  a  court  of  equity,  were  cited,  Hepburn  m.  Dundas,  1 
Wheat.  179.  5  Cranch,  502.  Morgan  vs.  Morgan,  2  Wheat. 
290.  Dunl'op  V8.  Dunlop,  12  Wheat.  576.  10  Ves.  144. 
3  Bro.  Ch.  Cases,  73.  16  Ves.  83.  9  Ves.  21.  1  Bro.  Ch. 
Cases,  546.  1  Ves.  &  Beames,  355,  356.  1  Barn.  &  Cress. 
623.     5  Dowling  &  Riland,  490. 

Mr  Isaacks  and  Mr  White,  for  the  appellee,  contended, 
that  the  evidence  on  the  record  fully  established  the  allega- 
tions of  fraud  in  the  bill,  and  that  the  decree  of  the  circuit 
court  was  in  harmony  with  the  weight  of  that  evidence.  A 
fraud  had  been  committed  both  as  to  the  quality,  the  quan- 
tity, the  situation,  and  the  title  of  the  land. 

They  argued  that  the  case  was  one  which  came  fully  witfa& 
in  the  jurisdiction  of  a  court  of  chancery.  The  construction 
of  the  act  of  congress,  which  would  limit  the  chancery 
powers  of  the  courts  of  the  United  States  to  cases  only  in 
which  there  is  no  concurrent  legal  remedy,  is  contrary  to  that 
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which  it  has  constantly  received  since  the  organization  of 
the  court  under  that  law. 

The  case  made  out  in  the  complainant's  bill  is  one  pecu- 
liarly within  the  jurisdiction  of  a  court  of  equity ;  and  the 
relief  which  such  a  court  can  afford,  is  the  only  adequate 
means  to  protect  the  complainant  from  gross  injustice  a3id 
iiraud;  to  restore  him  to  the  situation  in  which  he  was  before 
the  contract  was  made.  Without  this  remedy  he  would  be 
exposed  to  a  multitude  of  suits,  and  subjected  to  heavy  ex- 
penses, for  which  he  could  not  be  reimbursed.  Fraud  and 
trusts  are  peculiarly  within  the  command  of  the  chancery 
courts.  In  support  of  these  principles,  the  counsel  for  the 
appellee  cited,  1  Mad.  Chan.  262.  3  Cranch,  280.  9 
Ves.  21.  1  Jacob  &  Walker,  19.  5  Johns.  Ch.  Rep.  174, 
2  Cowen,  129.  2  Johns^  Ch.  Rep.  '596.  6  Munford,  283. 
4  Price's  Rep.  131. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
West.  Tennessee,  rendered  in  a  case  in  which  the  appellee 
was  complainant. 

The  bill  was  filed  to  obtain  the  rescision  of  an  agreement 
entered  into  on  the  3d  of  J'uly  1818,  between  James  Boyce, 
the  appellants' testator  and  devisor,  and  the  complainant,  for 
the  sale  of  a  tract  of  land  lying  on  the  Homochito  river,  in 
the  state  of  Mississippi. 

The  grounds  set  forth  in  the  bill  arQ  fraudulent  misrepre- 
sentations. 

1.  As  to  the  testator's  title  to  the  land.  2.  As  to  the 
locality  of  the  land.  3.  As  to  the  liability  of  the  land  to 
inundiation.  4.  As  to  the  general  description  of  the  charac- 
ter and  quality  of  part  of  the  land  not  examined  by  com- 
plainant. 

We  have  weighed  the  allegations  of  fraud  contained  in  the 
bill,  and  are  well  satisfied  tha^  they  are  material,  and  such 
as  entitle  the  complainant  to  relief  if  substantiated. 

We  have  also  considered  the  evidence  introduced  by  the 
complainant,  and  compared  it  with  the  rebutting  testimony 
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introduced  by  the  appellaots,  and  are  of  opinion  that  the  tes- 
timony in  support  of  complainant's  allegations  is  full  to  the 
purpose  of  sustaining  his  bill,  and  the  credibility  of  his  wit- 
nesses fully  established^  wherever  it  has  been  necessary ;  so 
that  in  those  points  in  which  it  has  been  contradicted  by  the 
appellanu'  witnesses,  we  cannot  avoid  givipg  credit  to  that 
of  the  complainant. 

The  decree  below  must  therefore  be  sustained,  unless  the 
appellants  can  prevail  upon  some  legal  ground  which, will 
e/ccept  this  case  from  the  general  rules  on  this  subject.  The' 
first  and  principal  ground  taken  is,  that  the  court  of  law  was 
competent  to  give  relief,  and  that  this  court  should  refuse 
relief,  as  well  on  the  general  principle  as  affirmed  in  the  ju- 
diciary act,  as  because : 

1.  That  the  complainant  was  not  prompt  in  insisting  upon 
the  fraud  as  soon  as  discovered;  and 

2.  Because  he  did  not  avail  himself  of  it  in  a  plea  tc  die 
action  at  law. 

This  court  has  been  often  called  upon  to  consider  the  siz- 
tieenth  section  of  the  judiciary  act  of  1789,  and  as  often, 
either  expressly  or  by  the  course  of  its  decisions,  has  held, 
that  it  is  merely  declaratory,  making  no  alteration  whatever 
in  the  rules  of  equity  on  the  subject  of  legal  remedy.  It  is 
not  enough  that  there  is  a  remedy  at  law;  it  must  be  plain 
and  adequate,  or  in  other  words,  as  practical  and  as  efficient 
to.  the  ends  of  justice  and  its  prompt  administration,  as  the 
remedy  in  equitjr- 

In  the  case  befiuse  us,  although  tho  defence  of  fraud  might 
havef  been  resorted  to,  and  ought- to  have  been  sustained  in 
that  particular  suit,  and  I  will  add,  would  have  greatly  aiBed. 
the  complainant  in  a  bill  to  rescind,  yet.it  was  obviously 
not  m  adequate  remedy^  because  it  was  a  partial  one.  The 
complainant  would  still  have  been  left  to  renew  the  contest 
upon  a  series  of  suits;  and. that  probably  after  the  death  of 
witnesses. 

That  he  was  bound  to  be  prompt  in  communicating  the 
fraud  when  discovered,  and  consistent  in  his  notice  to  the 
opposite  party  of  the  use  he  proposed  to  make  of  the  disco* 
very,  cannot  be  questioned.    But  we  cannot  concede  to  the 
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appellants'  counsel,  that  the  complainant  was  chargeable 
with  delay  pr  incontistency  in  the  particulars. 

In  his  bill  he  alleges  that  the  fraud  did  not  come  to  his 
knowledge  until  1B21|  and  that  he  forthwith  gave  notice  to 
James  Boyce,  that  he  might  resume  possession  of  the  pre- 
mises, and  receive  the  rents  and  profits,  for  that  he  would 
not  comply  with  the  contract;  which  notice  he  repeated  to 
the  appellants  after  Boyce's  death. 

It  has  been  argued  that  the  testimony  establrjhes  an 
earlier  notice,  and  even  a  contemporaneous  notice  of  the 
facts  which  the  complainant  alleges  were  concealed  or  mis- 
represented. 

The  misrepresentations  relied  upon  are  of  two  classes : 
those  which  relate  to  the  land,  and  those  which  relate  to  the 
title. 

As  to  the  title;  the  case  furnishes  no  ground  for  hnputing 
to. the  complainant  contemporaneous  notice  of  the  involved 
state  it  was  in.  The  evidence  of  the  fact  of  representation 
on  this  subject,  rests  chiefly  on  the  deed  and  the  letters  fi^m 
Port  Gibson.  From  these  it  clearly  appears,  that  so  far  as 
relates  to  the  two  hundred  acres  purchased  from  Ellis,  the 
complainant  could  not,  even  at  the  time  of  sale,  have  been 
put  on  inquiries  respecting  the  title.  For  the  deed  expressly 
imports  that  the  whole  land  sold  was  comprised  within  the 
grant  to  Davis.  With  regard  to  the  land  actu^ly  comprised 
within  the  grant  to  Davis,  if  the  agreement  to  make  r  pre- 
sent sale  of  land,  for  which  there  was  to  be  made  present 
and  successive  payments  to  a  larj^e  amount  within  four  years, 
does  not  imply  a  present  title  or  a  present  power  to  sell,  it 
certainly  amounts*  to  a  representation,  that  at  the  end  of  four 
years  the  seller  would  be  able  to  make  a  dear  title. 

But  since,  upon  the  discovery  made  at  Port  Gibson,  the 
notice  given  by  the  complainant  was  not  of  an  intention  to 
rescind,  but  of  a  claim  for  a  deduction  pro  jrata,  and  since 
time  is  expressly  given  to  the  extent  of  four  years  to  make 
title  to.  the  whole  tract ;  we  will  not  affirm  that,  in  the  ab- 
sence of  any  proof  of  positive  loss  from  want  of  title  in  the 
interval,  if  the  party  had  been  able  to  make  title  when  the 
bill  was  filed,  and  had  so  answered,  and  duly  set  out  the  title 
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to  be  tendered,  that  it  would  have  been  a  case  for  relief. 
But  the  defendants  in  their  answer  go  into  an  exposition  of 
the  only  title  they  can  offer,  and  that  is  so  involved  and  im- 
perfectj  that  a  court  of  equity  would  not  even  refer  it.  If 
then  the  appellants  were  now  before  this  court,  under  a  bill 
for  a  specific  performance,  it  is  clear  that  they  must  be  turn- 
ed out  of  court,  being  incompetent  on  their  part  to  fulfil  the 
contract.  The  rules  of  law  relating  to  specific  performance 
and  those  applied  to  the  rescision  of  contracts,  although  not 
identically  the  same,  have  a  near  affinity  to  each  other. 

Again,  if  the  object  of  the  complainant's  bill  had  been  con- 
fined to  obtaining  an  injunction  until  he  could  receive  from 
defendant  a  good  title  to  the  land;  can  it  be  doubted  that 
where  the  cause  of  action  at  law  is  a  covenant  in  the  same 
deed  which  stipulates  for  such  a  title,  that  he  would  be  injoin- 
ed  until  he  made  a  title  ^  And  if  so,  how  long  is  this  state  of 
suspense  to  be  tolerated  ?  The  title  was  to  be  made  in  four 
years ;  this  certainly  amounts  to  a  representation  that  he 
would  be  able  to  make  title  at  that  time ;  but  twelve  years 
have  now  elapsed,  and  still  it  is  not  pretended  that  a  clear 
legal  estate  has  been  acquired. 

In  excuse  for  this,  it  is  urged  that  the  complainant  com- 
mitted the  first  fault ;  that  had  he  been  punctual  in  his  pay- 
ments, Boyce  would  have  been  able  to  procure  to  be  executed 
to  himself,  a  title  that  would-  have  enabled  him  to  comply 
with  bis  agreement.  But  the  state  of  his  title  is  before  us, 
and  a  mere  tender  of  money  was  not  sufficient  to  give  him  a 
legal  estate.  He  must  still  have  passed  through  the  delays 
and  casualties  incident  to  a  suit  in  equity,  before  he  could 
have  acquired  such  an  estate  as  would  ha:ve  satisfied  the  just 
claims  of  the  complainant.  The  case,  however,  furnishes  a 
more  conclusive  answer  to  thirargument.  The  two  hundred 
acres  not  included  in  Davis's  grant,  valued  at  the  average 
which  complainant  would  have  paid  for  all  the  good  land  actu- 
ally contained  within  his  purchase,  would  have  satisfied  every 
payment  that  fell  due  within  the  four  years.  This  deduc- 
tion he  informed  Boyce  he  would  insist  upon,  and  there  is 
no  evidence  in  the  cause  to  make  it  clear  that  Boyce  did  not 
acquiesce  in  this  agreement. 
Vol.  Iir.— 2  C 
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It  is  argued,  that  of  the  defects  in  P^^yce's  title  the  court 
could  not  be  informed ;  that  the  complainant  did  not  ask  for  a 
specific  performance,  and  the  defendants  were  not  therefore 
called  upon  to  set  out  their  title.  But  by  referring  to  the  bill 
it  will  be  seen  that  they  are  expressly  called,  upon  to  set  out 
their  title,  and  in  their  answer  undertake  to  do  so,  and  in  the 
effort,  exhibit  a  titl6  which  he  cannot  deny  is  defective,  but 
instead  of  setting  out  a  title  free  from  defects,  content 
themselves  with  showing  that  the  defects  are  not  incurable. 

With  regard  tothe  misrepresentations  relating  to  the  land, 
the  only  evidence  by  which  it  is  attempted  to  fasten  on  the 
complainant  a  want  of  promptness  and  consistency  in  availing 
himself  of  the  discovery  when  made,  is  that  by  which  a 
knowledge  at  the  time  of  the  contract  is  suppose;d  to  foe 
established.  Of  the  witnesses  from  whom  this  evidence  has 
been  obtained,  it  is  enough  to  say,  that  with  the  exception 
of  Mr  Poindezter,  it  is  impossible  to  avoid  putting  their  tes- 
timony out  of  the  case.  And  Mr  Poindexter's  testimony, 
even  without  his  subsequent  examination,  may,  without  any 
forced  construction,  be  reconciled  with  that  of  the  witnesses 
who  testify  to  the  representations  made  by  Boyce  at  the  time 
of  the  sale.  It  relates  exclusively  to  the  subject  of  inun- 
dation, and  when  jthe  complainant  spoke  to  this  witness  of 
the  island's  overflowing,  he  accompanied  it  with  the  assertion 
that  the  overflowing  could  be  prevented  by  a  levee  at  a  small 
expense.  This  may  well  be  confined  to  the  representations 
received  from  Boyce,  and  doe;  not  necessarily  imply  a  know- 
ledge of  its  being  subject  to  general  inundation.  Nor  was 
the  informaition  received  from  Mr  Poindexter  on  this  subject 
of  such  a  full  and  decided  character  as  to  amount  to  a  com- 
munication of  knowledge*  It  is  said  that  it  ought  to  have 
put  him  on  inquiry ;  but  he  was  in  possession  of  Mr  Boyce's 
positive  assurances  to  the  contrary,  and  had  a  right  to  rely, 
upon  that  assurance  without  inquiry.  The  bill  alleges  the 
time  of  coming  to  his  knowledge  to  have  been  that  of  the 
communication  authorising  the  party  to  take  possession,  and 
the  evidence  is  not  sufficient  to  prove  notice  at  any  previous 
time. 

The  second  ground  on  this  head  of  theappellants'argument 
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has  been  partly  answered  by  the  doctrine  laid  down  upon 
the  construction  of  the  judiciary  act,  on  the  subject  of  the 
remedy  at  law.  And  so  far  as  it  relies  on  the  adjudication 
quoted  from  Merivale,  we  think  it  unsustained.  The  posi- 
tion 18,  that  an  injunction  to  restrain  proceeding  on  a  judg- 
ment at  law,  will  be  refused  by  the  court  of  equity  to  a 
party  who  had  a  defence  at  law  and  neglected  to  plead,  it. 
The  doctrine  of  the  case  quoted,  we  conceive,  has  no  bear- 
ing upon  the  present.  The  question  there  was  upon  a  point 
of  practice,  whether  a  special  injunction  should  issue  instead 
of  the  common  injunction ;  there  was  no  question  about  the 
right  to  the  latter,  but  the  circumstances  of  the  case  were 
such,  that  the  common  injunction  did  not  afford  full  relief 
to  the  party.  The  rule  of  practice  as  laid  down  by  the 
court  is,  that  the  special  injunction  goes  only  in  those  cases 
in  which,  from  their  nature,  the  defendant  can  make  no  de- 
fence ;  such  as  judgments  on  warrants  of  attorney.  This 
was  not  such  a  case,  but  the  party  went  for  an  exception  in 
his  favour,  grounded  upon  a  state  of  facts  which  brought 
hino  within  the  reason  of  the  rule.  And  it  was  in  fact 
granted. 

it  has  been  farther  argued  for  the  appellants,  tliat  reducing 
the  agreement  to  writing  precludes  a  recurrence  to  allre- 
presentations ;  and  to  establish  this  doctrine,  a  passage  from 
Sugden  has  been  quoted.  It  cannot  be  doubted  that,  in  the 
language  of  the  author,  reducing  an  agreement  to  writing 
is,  in  most  cases,  an  argument  against  fraud.  But  it  is  very 
far  from  a  conclusive  argument,  as  is  previously  shown  by 
the  same  author  on  the  same  page.  The  doctrine  will  not 
be  contended  for,  that  a  written  agreement  cannot  be  re- 
lieved against  on  the*  ground  of  false  suggestions;  and  yet 
if  the  doctrine  of  this  quotation  were  the  rule,  instead  of  an 
incident  to  it,  such  would  be  the  consequence. 

There  is  no  attempt  made  here  to  vary  the  written  agree- 
ment ;  the  relief  is  sought  upCTn  the  ground,  that  by  false 
suggestions  and  immoral  concealment,  the  party  seeking  re- 
lief was  entrapped  into  an  agreement  in  which  Jie  would  not 
othenvise  have  involved  himself.  This  is  not  denying  that 
the  agreement  in  the  record  was  the  agreemept  entered  into, 
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but  insisting  that  it  was  vitiated  by  fraud,  which  vitiates 
every  thing. 

It  has  been  further  argued,  that  the  misrepresentation,  if 
at  all  esiablished,  was  but  of  a  personal  character,  and  sus- 
ceptible of  compensation  or  indemnity,  to  be  assessed  by  a 
jury. 

On  this  there  may  be  made  several  remarks ;  and  first, 
that  if  the  facts  made  out  such  a  case,  yet  the  law,  which  ab- 
hors fraud,  does  not  incline  to  permit  it  to  purchase  indul- 
gence, dispensation,  or  absolution. 

Secondly,  that  although,  locally,  a  misrepresentation  may 
be  partial,  yet  it  may  be  vital  in  its  effects  upon  the  views 
and  interests  of  the  party  affected  by  it.  Such  was  the  case 
of  Fulton  t;^.  Roosevelt. 

But  lastly,  the  evidence  makes  out  a  case  very  far  removed 
from  one  of  merely  a  partial  character.  North,  south,  east, 
and  west,  we  find  the  misrepresentations  influencing  the 
estimate  of  the  va  ue  of  these  premises.  Indeed,  if  we  are 
to  believe  the  testimony  of  Randel  M'Garvick ;  and  its  clear- 
ness, fulness  and  fairness  speaks  its  own  eulogium ;  a  case  of 
more  general  or  more  vital  misrepresentation,  can  seldom 
occur,  or  a  case  of  more  absolute  devotion  to  misplaced  con- 
fidence. Not  only  for  the  qualities  and  incidents,  but  also 
for  the  lines,  the  representations  of  the  seller  were  implicitly 
relied  on,  and  certainly  to  the  most  important  results  as  to 
the  value  of  the  property.  M'Garvick  proves  that  they  were 
carried  to  a  certain  fence,  which  fence  excluded  a  large 
knob,  as  it  is  called  in  that  country,  containing  a  considera- 
ble body  of  untillable  and  worthless  land,  and  expressly  told 
by  Boyce  that  the  fence  was  his  line.  Thus  explicitly  de- 
claring that  that  bodyof  bad  land  was  not  included  in  the 
land  sold  him,.wbereas  in  fact  it  was  included ;  and  in  ano- 
ther direction  where  the  land  was  fine,  as  if  to  make  up  the 
deficit  in  quantity  to  an  experienced  eye,  he  represents  the 
laftd  in  view  as  being  included  within  hiiS  survey,  when  in  fact 
it  was  not  all  included.  And  suppose  the  utmost  effect  be 
given  to  the  testimony  of  thd  appellants  relative  to  the  actual 
extent  to  which  the  island  was  subject  to  inundation ;  still  it 
leaves  wide  ground  for  the  charge  of  misrepresentation. 
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The  testimony  is  full  to  establish  that,  in  several  years, 
the  whole  has  been  overflowed.  And  the  most  favourable 
state  of  facts  will  leave  from  pne  hundred  to  one  hundred 
and  fifty  acres,  instead  of  fifteen  or  twenty,  subject  to  this 
casualty  in  ordinary  years.  This,  although  partial  in  one 
sense,  is  total  as  to  the  diminution  of  the  value  of  the  whole. 
Compared  with  the  representation  proved,  it  certainly  anni- 
hilates the  very  material  consideration  that  it  admitted  of 
being  prevented  at  a  small  expense,  more  especially  as  the 
chief  injury  was  to  be  expected  from  the  waters  of  the  Mis- 
sissippi. 

In  a  purchase  of  nine  hundred  and  fifty  acres  at  twenty 
dollars  an  acre,  such  a  discrepancy  between  facts  and  repre- 
sentations as  would  add  thirty-three  and  a-third,  or  perhaps 
fifty  per  cent  per  acre  to  the  cost,  is  not  a  tnse  for  mere  com- 
pensation. And,  if  not  a  case  for  mere  compensation,  there 
was  no  controMing  necessity  to  send  the  cause  to  a  jury. 

The  decree  must  be  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  West  Tennessee,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  ordered,  and  decreed  by 
this  court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby  affirmed  with  costs. 
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Inmnnce  on  profit!  on  board  the  f  hip  Maiy  <<  it  and  from  Philtdolphlt  to  Gibraltar 
and  a  port  in  tbe  Mediterranean,  not  higher  up  than  Maraeillea,  and  from  thenee 
to  Sonaonate  in  Goatemala,  Pacific  Ocean,  with  liberty  of  Guayaquil,  the  insa* 
ranee  to  begin  from  the  loading  of  the  goods  at  Philadelphia,  and  to  continne 
until  the  goods  were  safely  hnded  at  the  said  ports.  The  insurance,  five 
thousand  dollars,  declared  to  be  pn  profits,  warranted  to  be  American  property, 
to  be  proved  at  Philadelphia  only,  yalued  at  twenty  thousand  dollars."  The 
yessel  proceedbd  with  a  cargo  of  flour  to  Gibraltar^  where  the  same  was  to  be 
sold,  and  the  proceeds  Invested  at  IfarMiUes  in  diy  goods,  to  be  sent  fiom 
thence  to  Sonsonate  or  Guayaquil.  While  the  vesiel  lay  at  Gibraltar,  before  the 
discharge  of  her  cargo,  she  and  her  cargo  were  totally  lost  by  fire,  llie  evi- 
dence on  the  trial  went  to  show,  that  with,  proper  diligence  on  the  part  of  the 
captain  and  crew,  the  fire  might  have  been  extinguished^  and  the  vessel  and 
Targd  saved.  Soon  after  the  fire  commenced,  the  captain  called  upon  the  crew 
to  leave  the  ship,  under  an  apprehension  from  a  small  quantity  of  gunpowder  on 
board ;  and  after  they  le/Hier  she  was  boarded  by  other  persons,  who  endea- 
voured without  success  to  eitingubh  the  flames,  having,  as  was  alleged,  arrived 
too  lata  Evidence  was  given,  intended  to  show  that  the  fire  originated  from 
the  carelessness  of  the  captain.  The  circuit  court  refused  to  instruct  the  juiy 
that  if  the  fire  proceeded. from  the  carelessness  or  negligence  of  the  captain, 
the  insured  could  not  recover.  That  court  also  refused  to  instruct  the  jury 
that  if  tbe  fire  originated  from  accident,  or  wi^out  any  want  of  due  care  on 
the  part  of  the  master  and  crew,  and  if  the  jury  should  find  that  by  reasonable 
and  proper  exertions  the  vessel  and  cargo  might  have  been  preserved  by  them, 
which  they  omitted,  the  assuned  could  not  recover.  That  court  also  refused 
to  L*  itruct  the  jury  that  tbe  assured,  having  offered  no  evidence  that  the  sales 
of  the  flour  at  Gibraltar  would  have  yielded  a  profit,  they  were  not  tatitled 
to  recover.    Held,  that  there  was  no  drror  fai  these  instructions. 

Whatisbarratiy.    Its  definition.    [280] 

The  British  courts  have  adopted  the  safe  and  legal  rule,  in  deciding  that  where  the 
policy  covers  the  risk  of  btrratiy,  and  fire  is  the  proximate  cause  of  the  Ioss» 
they  will  not  sustain  the  defence  that  negligence  was  the  remoto  cause,  and  hold 
the  assurers  liable  for  the  loss.    [286] 

The  rule  that  a  loss,  the  proxhnate  cause  of  which  is  a  peril  insured  against,  ism 
loss  within  the  policy,  although  the  remote  cause  may  be  negligence  Of  the 
master  or  mariners,  has  been  affirmed  in  sisv^ral  successive  cases  in  the  English 
courts.    [287] 

It  seems  difficult  to  perceive,  if  profit  be  a  mere  excrescence  of  the  princi- 
pal, as  some  judges  have  said,  or  identified  with  it,  as  has  been  said  by  others, 
why  the  loss  of  the  cargo  should  not  carry  with  it  the  losi-*of  the  profits. 
Proof  that  profits  would  have  arisen  on  the  voyage,  in  order  to  recover  on  a 
policy  on  profits,  is  not  requited  if  the  caigo  has  been  lost.    [241] 
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ERROR  to  the  circuit  court  of  the  district  of  Maryland. 

This  action  was  instituted  in  the  circuit  court  on  a  policy 
of  insurance,  executed  by  the  plaintiffs  in  error,  on  profits  up- 
on goods  on  board  the.  ship  Nancy,  "  at  and, from  Philadel- 
phia to  Gibraltar  and  a  port  in  the  Mediterranean,  nbt  higher 
up  than  Marseilles,  and  at  and  from  thence  to  Sonsonate, 
in  the  province  of  Guatemala,  Pacific  oceatti,  with  the  liberty 
of  Guayaquil :  beginning  the  adventure  upon  the  said  goods, 
from  the  loading  thereof  on  board  the  said  vessel  at  Philar 
delphia,  and  continuing  the  same  until  the  said  goods  shall 
he  safely  landed  at  the  ports  aforesaid." 

The  insurance  was  in  the  amount  of  five  thousand  dollars, 
with  this  clause :  "  this  insurance  is  declared  to  be  on  pro- 
fits, warranted  to  be  American  property,  to  be  proved  at 
Philadelphia  only,  valued  at  twenty  thousand  dollars." 

The  vessel,  with  a  cargo  of  flour,  proceeded  from  Phila- 
delphia to.Cfibraltar,  at  whiph  place  the  cargo  was  destined 
to  be  sold,  and  the  proceeds  to  be  invested  at  Marseilles  in 
the  purchase  of  various  specified  dry  goods.  These  dry  goods 
were  to  be.sent  by  the  vessel  from  Marseilles  to  Sonsonate 
or  Guayaquil*.  While  the  vessel  lay  at  Gibraltar,  before  the 
(discharge  of  her  cargo,  she  and  her  cargo  Were  totally  lost 
by  fire.  Evidence  was  taken  at  Philadelphia,  as  to  the  cir- 
cumstances of  the  destruction  of  the  property,  and  one  wit- 
ness (Mr  Fulford)  was  examined  in  addition  as  to  those 
circumstances  at  the  trial.  The  testimony  of  this  witness  went 
to  show  that  with  proper  diligence  on  the  part  of  the  captain 
and  crew,  the  fire  might  have  been  extinguished  and  the  ves- 
sel and  cargo  saved;  and  the  evidence  obtained  at  Philadel- 
phia was.  not  inconsistent  with  that  conclusion.  It  appeared 
from  Mr  Fulford's  testimony,  that,  soon  after  the  .fire  com- 
menced, the  captain  called  upon  the  crew  to  leave  the  ship, 
exclaiming  that  there  was  gunpowder  aboard,  and  that  the 
vessel  would  be  blown  up;  and  the  captain  and  crew  did 
then  leave  the  vessel.  It  was  in  evidence  that  there  was  a 
small  quantity  of  gunpowder  on  board,  but  that  that  ought 
not  to  have  deterred  exertions  to  save  the  property;  an 
officer  and  a  number  of  men  from  two  British  frigates  hav- 
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iog  in  fact,  a  considerable  time  after  the  Yessel  was  deserted 
by  her  captain  and  crew,  boarded  her  and  used  all  efforts  to 
put  out  the  flames,  but  uhsuccessfuUjr,  inconsequence  of  their 
reaching  the  scene  so  late.  There  was  evidence  to  infer 
that  the  fire  originated  from  the  carelessness  of  the  captain 
wHh  a  candle  used  by  him  for  sealing  letters,  or  from  liegli^ 
gence  of  the  crew. 

Evidence  was  had  at  Philadelphia,  of  Mr  Clark,  concern- 
ing the  markets  at  Sonsortate  and  Guayiaquil,  for  the  specified 
articles  at  Marseilles.  His  testimony  tended  to  show  that 
these  artibles  would  have  been  sold  with  profit  at  Guayaquil, 
at  the  time  tlie  vessel  might  have  reached  there.  It  was 
proved,  that  at  Gibraltar  the  ilour  would  have  sold  without 
lois,  but  mthaut  profit. 

^he  defendants  prayed  the  court  to  direct  the  jury, 

1.  That  if  they  should  believe  from  the  evidence,  that  ibe 
fire,  which  occasioned  the  destruction  of  the  'ship  and  her 
cargo,  proceeded  from  the  carelessness  or  negligence  of  th^ 
captain  of  the  ship,  or  any  of  her  crew/ the  plaintiff  was  not 
entitled  to  recover. 

2.  (That  if'they  should  believe  that  the-  fire  which  occa^ 
sioned  the  ship's  destruction  originated  from  accident,  *and 
without  any.  want  of  due  care  and  attention  on  the  part  of 
the  captain  or  crew,  and  if  they  should  further  find -that  the 
captain  and  crew,  after  the  discovery  of  the^fire^  might,  by 
reasonable  and  proper  exertions,  have  prevented  the  spread- 
ing of  the  same,  and  have  preserve^!  the  said  vessel  and 
cargo  from  destruction,  and  that  they  omitted  to  use  aaid  ex- 
ertions, then  the  plaintiff  was  not  entitled  to  recover. 

3.  That  the  plaintiffs  had  offered  no  evidence  that  the 
sales  of  the  flour  ait  Gibraltar  would  have  yielded  the  plain-^ 
tiff  a  profit,  and  that  therefore  they  were  not  entitled  to 
recover. 

These  prayers  the  court  refused ;  but  as  to  the  second  of 
them  (directed  the  jury  as  follows  i  <<that  the  plaintiff  is 
entitled  to  recover,  unless  they  should  be  of  opinion,  from 
the  evidence  in  the  causej  that  after  the  vessel  wtis  discovered 
to  be  Ob  fire,  the  master  and  crew  might  have  extinguished 
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the  same,  and  preserved  the  vessel  and  cargo.  The  master 
was  bound  to  extinguish  the  fire,  if  practicable.  If  he  «tood 
aloof,  without  making  any  exertion  to  extinguish  the  fire, 
and  suffered  the  vessel  to  be  destroyed,  it  would  have  af- 
forded evidence  of  such  gross  negligence  as  to  amount  to 
barratry." 

To  the  refdsal  of  the  prayers,  and  opinion  and  direction 
of  the  courts  the  defendants,  how  plaintiffs  in  *  error,  ex- 
cepted. 

Mr  Mayer,  for  the  plaintiffs  in  error,  contended. 

1.  That  they  are  not  answerable,  under  the  policy,  for  any 
loss  by  fire,  if  occasioned  by  the  negligence  of  the  captain 
and  crew  of  the  Naiicy  ;  that  the  risk  of  fire  bears  on  the 
insurers  as  other  risks  in  the  policy;  that  the  assured  being 
bound  to*  the  exercise  of  reasonable  skill  and  care  in  his 
agents  to  guard  the  property  insured  against  the  perils  stated 
in  the  policy,  under  the  implied  warranty  of  seaworthiness, 
the  underwriters  ought  not  to  sufier  loss  from  a  fire  which 
the  captain  or  crew  might  with  ordinary  care  have  pre* 
vented  taking  place. 

2.  That  if  it  was  the  duty  of  the  captain  and  crew  to  pre- 
vent the.  fire,,  it  was  equally  their  duty  to  extinguish  it ;  and 
the  consequences  of  theii:  negligence  in  this  particular  ought 
not  to  fall  upon  the  insurers ;  and  that  even  the  gross  ne- 
gligence of  the  captain  and  crejv,  in  regard  to  a  duty  of  this 
kind,  is  a  mere  nottfeazance,  and  is  pot  to  be  considered 
barratry;  that  the  remissness  of  the  captain,  in  this  case 
particularly,  is  not  so  to  be  considered,  because,  however 
weak  his  conduct  may  have  been,  he  was  acted  upon  by  in- 
ordinate fears  only,  and  by  no  motives  of  interest  or  any 
views  of  unauthorised  discretion  or  wilful  delinquency.. 

3.  That  the  profits  here,  insured  were  incident  to  the 
cargo  shipped  at  Philadelphia,  and  not  to  any  propei-ty  that 
might  be  substituted  for  it,  though  acquired  with  the  pro-; 
ceeds  of  the  original  cargo;  that  the  contemplated  adven- 
ture from  Marseilles  to  Guatimala  was  therefore  foreign  to 
the  insurance.  That  even  in  a  valued  policy  on  profits,  evi- 
dence must  be  given  of  some  profit  likely  to  result,  and  that 
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withoat  such  evidence  the  insurance  has  no  subject  to  ope^ 
rate  upon ;  that  the  flour  being  destined  to  be  sold  at  Gib- 
raltar, and  not  affording  there  a  profit,  as  was  proved^  there 
is  in  effect  no  insurable  interest  whatsoever  shown  in  the 
defendant  Coulter;  and  th&t  he  caqnot,  therefore^  recover 
under  a  valued  policy  on  profits. 

Underwriters  are  not  liable  for  any  loss  arising  from 
gross  negligence  or  want  of  skill  of  the  captain  and  crew. 
The  object  of  insurance  ia  to  guard  against  extraordinary 
perils.  They  necessarily  beset  every  mercantile  adventurer, 
and  there  must  be  skill  and  diligence  to  meet 'them.  It  is 
a  part  of  the  business  of  the  voyage  that  those  who  are  on 
board  of  the  vessel  shaH  be  pn  the  alert,  and  if  they  are  not^ 
the  underwriters  are  exonerated.  Marsh,  on  Ins.  156^  487, 
690.  5  Mass.  1.  .8  Mass.  321,  436.  13  Johns.  180,  187. 
Phillips  ojn  Ins.  225.  If  the  first  causQ  of  the  accident 
which  produces  the  destruction  of  the  vessel  was  not  within 
the  policy,  its  consequences  d9  not  attach  to  the  policy. 
There  is  nothing  in  the  terms  of  the  policy  against  fire  which 
exempts  them  from  th&  operation  of  these  principles. 

If  the  cap/tain  and  crew  omitted  reasonable  exertions  to 
extinguish  a  fire  which  had  occurred  from  accident,  the  in- 
surers are  not  liable ;  gross  negligence  in  both  is  not  barra- 
try ;  aiid  if  they  stood  aloof  without  making  proper  and  suf^^ 
ficient  efforts  to'prevent  the  ravages  of  the  fire,  the  court 
should  have  left  these  facts  to  the  jury,  from  which  they  could 
have  inferred  for  the  assurers.  Abbot  on  Ship.  128,  notcf. 
8Cranch,  49.  5  Mass.  1.  8  Mass.  531.  Marsh,  onlns'^  515. 
Phill.  on  Ins.  230.     8  East,  133. 

The  cargo  would  have  produced  no  profit,  and  the  plain- 
tiff offered  no  proof  that  profits  would  have  been  obtiained 
on  the  cargo  sentfrom^Philadelpliia;  and  the  insurance  at- 
tacljied  only  to  the  cargo  shipped  there.  Some  proQts  must 
be  proved  before  the  underwriterg  are  answerabje,  aa  this 
cannot  be  left  to  inference.  6  East,  315.  12  East,  124. 
16  East,  218.  The  policy  is  a  contract  of  indemnity  for 
actual  injury  or  loss;  and  the  principles  of  the  law  of  insur- 
ance are  against  wagering  policies.  *2Mass.  1.  12.Wheat. 
288.    Fhill.  69.    It  is  admitted  that  a  party  .may  cover  a 
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series  of  adventures,  and  expected  profits  on  tbeni ;  but  if  he 
has  otnHted  to  do  (his  in  expFicit  terms,  be  must  sustain  the 
loss  himself.  Th0  tertns  of  this  polic j  are  not  broad  enough 
to  cover  all  the '  pi^ofits  anticipated,  and  which  are  claimed 
from  the  underwriters,  the  plaintiffs  in  error.  Marsh,  on  Ins. 
323.  Phill.  166.  2  Mass.  409.  4  Camp.  294.  12  East, 
283.  1  Taunt.  463.  12  Wheat.  283.  6  Mass.  197.  2  Mass. 
420. 

Mr  Wirt,  for  the  defendant  in  error,  argued,  that  the 
facts  of  the  case  made  out  a  Joss  by  accident  or  misfortune, 
and  of  innocence  6n  the  part  of  the  master ;  and  ihat  from 
the  situation  of  the  vessel,  part  of  the  crew  being  absent, 
and  the  fact  of  there  being  powder* under  the  cabin  floor 
when  the  fire  broke  out,  no  other  efforts  than  those  which 
were  made  to  save  her  would  have  been  prudent  or  proper; 
all  the  skill  that  could  be  expected  was  employed.  According 
to  the  established  principles  of  the  law  of  insurance,  there 
must  be  Ignorance  so  gross  as  to  amount  to  unseaworthiness 
to  excuse  the  insurer,  but  not  otherwise. 

It  would  be  the  introduction  of  a  new  principle  in  the  law 
of  insurance,  if  the  want  of  more  than  common  care  and 
usual  skill  would  discharge  the  underwriters.  Every  Toss 
would  be  traced  to  such  a  proximate  cause.  A  ship  is  lefl 
in  a  storm ;  would  proof  that  setting  another  sail  would  have 
placed  her  beyond  the  peril  excuse  the  underwriters  ?  The 
seaman  at  the  mast  bead,  whose  duty  it  is  to  look  out  for 
landj  as  a  coast  is  approached  falls  asleep,  and  the  vessel  is 
lost ;  this,  under  the  principle  -claimed,  would  release  the 
assurers.  The  underwriters  will  undertake  to  inquire  whe- 
ther the  captain  and  crew  should  have  resisted  longer,,  be- 
fore they  submitted  in  battle.  Human  infirmities  are  at  the 
risk  of  the  insurers,  as  well  as  the  perils  of  navigation. 

The  cases  decided  in  England  repudiate  the  doctrine 
asserted  by  the  plaintiff  in  error,  and  for  the  reasons  and 
on  the  principles  now  submitted  to  the  court.  2  Barn.  & 
Aid.  72.  5  Barn.,&  Aid.  in.  7  Barn.  &  Cress.  217.  14 
Com.  Law  Rep.  33.  7  Barn.  &  Cress.  794.  14  Com.  Law 
Rep.  129. 
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Gross  negligence  is,  upon  adjudged  cases,  barmiry ;  and. 
thus,  if  such  should  have  occurred  in  this  case,  the  under- 
writers would  be  liable;  2  Camp.  149.  8  East,  126.  11 
Petersdorf,  268.  2  Phill.  on  Ins.  237.  2  Camp.  620.  1 
Taunt.  227.  2  New  Rep.  336.  4  Taunt.  226.  Peake,  212^ 
1  Camp.  123." 

The  policy  attached  to  the  whole  Toyage,  and  was  intend- 
ed to  cover  the  profits  upon  it.  The  interruption  or  break- 
ing up  of  the  voyage,  preventing  the  earning  of  those  profits ; 
and  in  whatever  part  of  it  the  occurrence  took  place,  entitled 
the  assured  to  recover  the  amount  of  the  policy.  An  insurance 
on  profits  has  been  settled  to  be  legal  and  proper.  In  the 
American  courts  it  is  not  necessary  to  prove  what  the  profits 
would  have  been,  but  in  England  the  rule  is  otherwise. 

Courts  conistrue  the  policy  liberally,  to  include  all  the  ob* 
jects  and  intentions  of  the  parties,  according  to  the  nature 
of  the  voyage.  In  this  case,  Che  subject  of  insurance  was 
the  profits  on  the  whole  voyage,  and  the  cargo  which  was 
taken  on  board  at  Philadelphia  was  to  furnish  the  means  of 
proceeding  with  the  adventure.  By  its  loss,  the  whole  of 
the  profits  were  lost.  Catlett  vs.  The  Columbian  Insurance 
Company,  12  Wheat.  383.  Phill.  on  Ins.  319, 29, 70, 46.  47. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court: 

This  was  a  case  of  insurance  on  profits  on  a  voyage  from 
Philadelphia  to  Gibraltar,  and  a  port  in  the -Mediterranean 
not  higher  up  than  Marseilles,  and  at  and  from  thence  to 
Sonsonate,  in  the  province  of  Guatemala,  Pacific  Ocean, 
with  the  liberty  of  GuiayaquiL  The  risks  are  thojse  usually 
inserted  in  policies,  including  fire,  and  barratry.  The  loss 
alleged  is  from  fire  alone. 

The  vessel  reached  Gibraltar  in  safety,  and  while  lying 
there,  took  fire  and  was  entirely  consumed j  together  with  her 
cargo.  ^ 

The  evidence  on  the  part  of  defendants  below  went,  first, 
to  charge  the  master  with  having  caused  the  fire  by  his  own 
carelessness ;  secondly,  witli  having  desisted,  and  restrained 
the  crew  and  others^  from  efforts  which  might  have  extin-^ 
guished  the  fire,  under  apprehensions  not  very  well  founded. 
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that  it  would  cotnmunicate  with  powder,  ladeii  near  to  where 
the  fire  originated.    It  was  aho  objected  to  the  plaintiff's 
right  or  recovery^  that  he  had  given  no  kind  of  evidence  of 
profits,  or  probable  profits,  from  a  sale  at  Gibraltar, 

This  difference  furnishes  the  subject  of  three  bills  ot  ex- 
ception. The  first  of  which  went  to  the  refusal  of  the  court 
to  instruct  the  jury,  that  if  they  believed  the  fire  proceeded 
from  the  negligence  or  carelessness  of  the  captain,  the  plain-? 
tiff  below  was  not  entitled  to  recover. 

The  second^  that  if  they  believed  the  fire  originated  in 
accident,  without  any  want  of  due  care  and  attention  in  the 
cafptainand  crew,  yet,  if  after  it  had  commenced,  the  cap- 
tain and  crew  might  with  ordinary  care  and  exertion  have 
extinguished  it,  the  plaintiff  below  was  not  entitled  to  re- 
cover. 

The  first  of  these  instructions  was  refused  expressly.  The 
second  was  refused  as  prayed ;  and  in  its  «tead  the  court  in- 
structed the  Jury,  that  the  plaintiff  was  entitled  to  recover, 
unless  they  should  be  of  opinion  from  the  evidence, , that 
after  the  vessel  was  discovered  to  be  on  fire>  the  master  and 
crew  might  have  extinguished  it,  and  preserved  the  vessel  and 
cargo.  That  the  master  was  bound  to  extinguish  the  fire,  if 
practicable  ;  and  if  he  stood  aloof  without  making  any  exer- 
tion to  extinguish  it,  and  suffered  the  vessel  to  be  destroyed, 
it  would  have  afforded  evidence  of-suoh  gross  negligence 
as  would  amount  to  barratry. 

As  the  plaintiff  below  is.iti  possession  of  the  verdict,1t.i8 
immaterial  to  him  if  thiB  charge  was  more  favourable  to  his 
adversary  than  the  law;  admits.  We  have  only  to  do  with  so 
much  of  the  case  presented  by  these  bills  of  exception,  as 
makes  against  the  interest  of  the  insurers. 

And  as  to  the  refusal  to  instruct  the  jury  that  "  their  ver- 
dict must  be  for  the  insurers,  if  they  believe  the  loss  to  have 
proceeded  from  the  carelessness  or  negligence  of  the  cap^* 
tain,"  it  is  obvious,  since  barratry  is  insured  against,  that  the 
court  must  not  be  held  to  have  affirmed  that  fire  proceeding 
from  negligence  was  a  loss  within  the  policy,  independently 
of  jhe  risk  of  barratry,  .but  that  negligence  was  no  defence 
where  t)arratry  was  insured  agaiost. 
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It  cannot  be  denied,  that  what  with  adjudged  clues  and 
elementary  opinions,  this  doctrine  has  got  into  a  great  deal 
of  confusion.  Many  attempts  have  been  made  to  define  the 
term  barratry,  in  its  marine  sense ;  but  when  compared  with 
th0  ideas  attached  to  the  word,  as  derived  from  the  most  re- 
spectable soufces,  such  definitions  will  too  generally  be 
found  deficient  in  precision  or  comprehensiveness;  they  need 
commentaries  to  apply  or  explain  them.  And  it  is  remarkar 
ble,  that  the  point  in  which  all  the  definitions  in  the  English  or 
American  authorities  agree ;  to  wit,  that  fraud  must  be  a  con- 
stituent of  the  act  of  barratry;  is  that  in  which  practically 
all  the  difficulties  arise.  The  question  seems  to  be  between 
**  dolus"  and  '<  culpa,"  whir^h  of  those  two  words  best  conveys 
the  sei;se  of  the  law. 

It  cannot  be  denied  that  the  etymology  of  the  word  fa- 
vours the  adoption  of  the  former.  The  terni  barratry  is 
known  to  the  common  law ;  and  Cowel's  Interpreter  refers 
its  origin  to  a  Latia  word,  which  would  attach  to  it  the  idea 
of  meanness,  selfishness,  and  knavery.  Some  of  our  English 
books,  following  a  French  writer,  (Pasquier  sur  Emerigon,) 
jderive  it  fi'om  "  barat,"  an  old  Frenchor  Italian  word,  which 
they  explain  by  ^'  tromperie,  fourbe,  mensonge." 

I  should  myself  derive  the  word  from  the  Spanish  barate- 
rto,  baratero^  which  are  rendered /rau«,  md  fraudulent 
tu8.  But  it  is  worthy  of  particular  notice,  that  writers  on 
maritime  law  of  the  first  respectability  (I  think  Emerigon, 
gives  six  in  number)  in  explaining  the  marine  sense  of  tl^e 
word  barratry,  use  the  French  word  <*  prevariquez,?  which 
can  only  be  translated  into  "  acting  without  due  fidelity  to 
their  owners."  The  best  French  dictionary  we  have  renders 
it  by  "  agir  contre  les  devoirs de  son  charge,"  acting  contrary 
to  the  duties  of  his  undertaking,  and  "  trahir  la  cause  ou 
I'interet  des  personnes  qu'on  est  oblige  de  defendre,"  to 
betray  the  cause  or  interest  of  those  whom  we  are  bound  to 
protect. 

Nor.  will  it  be  found  that  the  idea  of  the  British  courts  of 
tha  meaning  of  fraud  as  applied^to  barratry  varies  perceptibly 
from  .this  exposition.  In  the  case  of  Moss  vs.  Byron,  6  T.  R. 
379y-i¥e  find  the  very  words  adopted  by  one  of  the  judges ; 
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"if  the  captain  acted  contrary  to  his  duty  to  his  owners,"  it 
was  barratry;  and  « if  he  did  any  act  to  increase  the  risk," 
it  was  barratry.  And  in  the  case  of  Burk  vs.  The  Royal  Ex- 
change Insurance  Company,  the  court  *ay  it  down  as  the 
law,  that  the  term  barratry  is  used  in  the  policiea  as  appli- 
cable to  the  "  wilful  misconduct"  of  the  master  and  mari- 
ners. And  even  in  the  case  of  Phyn  vs.  The  Royal  Insurance 
Company,  in  which  Laurence,  Justice,  wishes  to  resume  or 
explain  his  definition,  in  Moss  vs.  Byron,  he  concludes  with 
a<|opting  the  definition  of  Lee,  C.  J.  in  Stemmer  vs.  Brown, 
in  which  he  says,  "  barratry  must  be  soqne  breach  of  trust  in 
the  master  ex  makficio,''  in  which,  I  presume,  maleficium 
must  mean  some  wilful  and  injurious  act.  And  as  this 
case  is  given  by  the  latest  English  compiler  (11  Petersdorf, 
269,  Case  6)  as  the  authority  for  the  unqualified  doctrine 
"that  there  must  be  fraud  to  constitute  barratry,  and  the 
definition  of  C.  J,  Lee,  just  quoted,  is  given  in  his  margin, 
as  comprising  the  substance  of  this  case,  we  are  furnished 
with  an  apt  opportunity  of  ascertaining  the  idea  attached 
in  Great  Britain  to  both  the  terms  "fraud"  and  maleficium 
by  referring  to  the  case  itself,  ' 

The  defence  of  tjie  underwriters  there  turned  upon  a  de- 
viation, and  the  question  was  whether  it  was  a  friiuduleht 
deviation.  If  a  general.de vialion,  the  underwriters  were  di«. 
charged ;  but  if  a  fraudulent  deviation,  then  it  was  barratry 
and  a  risk  in  the  policy.  The  whole  evidence  in  the  cause 
in  which  the  question  of  fraud  was  raised,  was  this:  the 
vessel  was  bound  from  London  to  Jamaica,  but  was  driven 
by  currents  out  of  her  course.  Upon  recovering  her  reckon- 
ing, she  was  found  to  be  between  the  Grand  panaries  and 
the  Island  of  Teneriffe.  In  this  situation  it  was  admitted 
that  her  course  was  south  west,  instead  of  which  the  captain 
bore  up  for  the  island  of  Santa  Cruz,  whidh  lay  north  west, 
and  in  sight  about  thirty  miles  off,  and  came  to  anchor ;  for 
the  purpose,  as  is  supposed  in  the  argument,  to  gel  refresh- 
ments, or  in  some  way  for  his  own  accommodation.  The 
jury  found  it  to  be  a  simple  deviation  without  fraud,  and  the 
court  only  decide  that  they  cannot  adjudge  it  a  fraudulent 
deviation!  in  opposition  to  the  finding  of^the  jury.    But  it  is 
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no  where  hinted  that  the  jury  might  not  have  found  it  other- 
wise, and  their  verdict  have  been  sustained  upon  the  evidence 
in  that  cause. 

^  On  the  contrary,  so  far  as  fraud  or  maleficium  may  be 
supposed  to  imply  aclishonest  or  injurious  intention  towards 
the  owner,  the  idea  is  negatived  by  a  variety  of  cases.  In 
that  of  Earle  vs.  Rowcroft,  8  East,  126,  it  was  admitted  that 
the  captain  unaffectedly  acted  with  a  view  to  promote  the 
owners'  interest,  and  would  materially  have  promoted  their 
interest*  had  he  escaped  detection.  But  he  had  deviated 
from  his  instructions,  and  increased  the  risk  by  trading 
with  an  enemy ;  and  it  was  held  to  be  barratry.  The  court 
there  say,  it  has  been  asked  how  is  this  act  of  the  captain  in 
going  into  d'Elmina,  in  order  to  purchase  the  cargo  for  his 
owners  more  cheaply  and  expeditiously,  a  frr^ocA  ttf  trust  a» 
between  him  and  them?  Now  I  conceive  that  the  trust  re- 
posed in  a  captain  of  a  vessel  obliges  him  to  obey  the  writ- 
ten instructions  of  his  owners,  where  they  give  any';  and 
where  the  instructions  are  silent,  he  is  at  all  events  to  do 
nothing  but  what  is  consonant  to  the  laws  of  the  land, 
whether  with  or  without  a  view  to  their  advantage^ 
** Here  we  see  that  an  act^Mnconsistent  with  written  in- 
structions," and  an  act  '^  not  consonant  to  the  laws  of  the 
land,"  are  brought  within  the  description  of  fraud  upon  the 
owners,  as  applied  to  the  definition  of  barratry.  From  which 
it  would  seem  to  result,  that  it  is  not  confined  to  moral 
fraud ;  or  that  the  term  is  not  well  chosen ;  or  that  practically, 
in  its  application  to  this  subject,  culpa  would  better  express 
the  idea  thau  dolus. 

The  commercial  regulations  of  maritime  nations,  both  of 
ancient  and  modern  times,  are  very  various  on  the  subject 
of  the  liability  of  assurers  for  the  acts  of  the  master ;  and 
it  is  not  without  much  appearance  of  reason  that  Emerigon 
observes,  that  the  French  ordinance  ha^iput  it  upon  the jiist 
medium. 

The  regulations  on  this  subject  arc  contained  in  the 
twentynsixth,  twenty-seventh  and  twenty-eighth  articles  of 
the  fifth  title. 

By  the  twenty-sixth  article,  '<  all  losses  and  damages  hap- 
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peninff  at  sea^  by  tempest,  shipwreck,  running  aground  or 
aboard  of  other  ships,  jchanging  the'course  of  the  voyage  Or 
of  the  ship,  ejection,  fire,  taking:,  rifling,  detention  by  princes, 
declaration  of  war,  reprisals,  and  generally  by  all  maritime 
accidents,  shall  be  at  the  risk  of  the  insurers.  By  the  twenty- 
seventh,  however,  if  the  changing  of  the  course,  voyage,  or 
ship  happens  by  the  order  of  the  insured,  without  the  con- 
sent ^of  the  insurers,  they  shall  be  discharged  from  the  risk ; 
whieh  shall  likewise  take  place  in  all  other  losses  and  da* 
mtiges  happening  by  the  fault  of  the  insured ;  nor  shall  the 
insurers  be  obliged  to  restore  the  premium,  if  the  time  of 
tiieir  bearing  the  risk  be  begun.  Nor  shall  the  insurers  be 
obliged  to  bear  the  losses  and  damages  happening. to  sbipf 
and  goods  by  the  fauU  of  the  master  and  mariners,  except 
that  by  the  policy  they  be  engaged  for  the  barratry  of  the 
master. 

It  vis  this  last  rule  to  which  tlie  observation  of  Emerigon  is 
particularly  directed ;  and  although  the  British  decisions  do 
not  adopt  the  negative  language  of  the  regulation  without 
limitation,  they  certainly  come  up  to  the  positive  rule  which 
it  implies,  whenever  the  case  of  the  master  is  considered  a 
fault  with  rtference  to  his  duty  to  his  owner. 

It  has  been  remarked  by  a  British  court,  (Busk  v^.  The 
Royal  Ex.  Ass.  Conipany,2  Barn.  &  Aid.  82,)  that  in  France, 
negligence,  as  well  as  wilful  misconduct,  is  considered  bar- 
ratry ;  and  they  give  the  authority  of  the  commentator  on  the 
ordinance  of  Louis  the  Fourteenth,  Valin,  for  the  assertion. 
But  as  the  author  is  contmenting  upon  the  twenty-eighth  arti*- 
cle,I  am  inclined  to  consider  the  passage  .as  only  intimating 
thM  negligence  is  a  fault  within  the  words  of  the  ordinance. 

And  the  sanie  court,  in  the  same  cause,  have  certainly  af- 
firmed the  same  principle,  in  its  positive  sense ;  that  is,  that 
where  an  insurance  is  against  barratry,  a  loss  arising  from 
fire  originating  iq  negligence  shall  be  borne  by  the  under- 
writers. 

It  would  be  a  great  relief  to  this  court,  if  there  existed 

such  an  uniformity  in  the  decisions  upon  this  subject,  as  to 

place  our  decision  upon  adjudged  cases.    But  it  is  not  to  be 

queitioned,  that  the  English  and  American  decisions  are  in 

Vol.  III.— 2  E 
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direct  hostility  with  each  other,  as  to  a  loss  by  fire  arising 
from  negligence,  where  there  is  an  insurance  against  bar- 
ratry. 

It  must  be  repeated,  that  the  general  question  where  there 
is  no  insurance  against  barratry  need  not  here  be  consider- 
ed. The  judge  was  not  bound  to  give  an  instructipn  ab- 
stracted from  the  case.  And  the  question,  whether,  where 
the  breach  laid  was  lossr  by  fire  only,  the  plaintiff  could 
maintain  his  action  by  giving  in  evidence  a  barratrous  burn- 
ing, did  not  properly  occur.  The  point  when  properly  stated 
stands  thus :  the  plaintifi*lays  the  breach  by  fire,  and  the  de- 
fendant, to  repel  his  liability,  insists  that  the  fire  was  pro- 
duced by  negligence  of  the  master;  the  plaintifi*  replies  that 
negligence  is  no  defence  where  the  barratry  is  ii^sured 
against;  the  court  maintains  the  doctrine  of  the  plaintiff, 
and  adds,  that  negligence  itself,  when  gross,  is  evidence 
of  barratry.  Aiid  certainly  a  master  of  a  vessel  wlio  sees 
another  engaged  in  the  act  of  scuttling  or  firing 'his  ship, 
and  will  not  rise  from  his  birth  to  prevent  it,  is  prima  facie 
chargeable  with  barratry.  Although  a  mere  misfeasance,  it 
is  a  breach  of  trust,  a  fault,  an  act  of  infidelity  to  his  owners. 
So  if,  in  the  height  of  a  storm,  the  captain  and  crew  turn 
in  without  resorHpg  to  the  nautical  precautions  of  laying 
the  vessel  to  and  otherwise  preparing  her  to  overcome  the 
peril,  it  may  well  be  left  to  a  jury  to  .determine  if  such  con- 
duct be  not  barratrous. 

The  truth  is,  that  in  the  incidents  to  this  kind  of  contract^ 
misfeasance  and  nonfeasance  often  approach  so  near  to  each 
other  in  character  and  consequences,  that  it  is  not  surprising 
if  courts  of  justice  should  incline  to  the  adoption  of  rules 
which  would  relieve  them  from  the  difliculty  of -discriminat- 
ing, or  the  inconsistencies  that  might  result  from  their  eflTorts 
to  discriminate. 

The  case  of  Green  va.  The  Phoenix  Insurance  Company, 
decided  in  New  York,  was  certainly  a  very  strong  case  if 
establish  the  doctrine  that  a  loss  by  fire,  proceeding  fVom 
negligence  of  the  master  and  mariners,  was  not  a  loss  within 
the  policy,  although  barratry  be  one  of  the  risks.  It  will, 
however,  be  found,  by  looking  into  the  reasons  which  govern- 
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ed  the  court  in  that  case,  that  its  conclusions  were  drawn 
partly  from  the  too  general  expressions  of  an  elementary 
writer,  and  partly  from  analogy  with  other  decisions  in  Which 
the  expressions  of  the  court,  unless  restricted  to  the  cases 
before  them,  were,  justly  deemed  authority  for  the  decision 
there  rendered.  The  question  was  one  of  the  first  impres- 
sion, and  one  on  which  the  best  constituted  minds  may  well 
haVe  been  led  to  contrary  conclusions.  It  was  however  no 
unreasonable  claim  upon  the  profession  made  by  Lawrence, 
Justice,  in  the  case  of  Phyn  vs.  The  Royal  Ex.  Ass.  Com- 
pany, with  regard  to  his  own  doctrines  in  Moss  vs.  Byron, 
^Vthat  what  fell  from  him  there  must  be  taken  in  reference 
to  the  case  then  in  judgment  before  the  court."  Thus  re- 
stricted doctrines  will  often  be  found  correct,  which  in  a  more 
genieral  sense  might  lyell  be  questioned.  And  in  the  case  of 
Vo9s  and  Graves  v^.  The  Un.  Ins.  Company,  and  also  in  that 
of  Cleveland  vVtf,  The  same  Company,  relied  upon  in  the 
New  York  decision,  the  act  of  the  master,  for  which  the  uti-  ^ 
derwriters  were  held  to  be  discharged,  was  in  the  first' 
ifistance  sailing  towards  a  blockaded  port  with  intent  to  vio« 
late  the  blockade,  and  in  the  second,  leaving  his  register 
behind  him.  The  first  of  these  cases  did  not  call  for  the 
opinionof  Kent,  Justice,  on  the  subject  of  negligence ;  the 
second  IS  exactly  one  of  those  cases  in  which  a  nonfeasance 
becomes  a  misfeasance,,  and  both  relate  to  the  discharge  of 
a  duty  unquestionably  belonging  to  the  insured^  and  the  mas- 
ter as  his  agent.  .Attempting  a  breach  of  blockade  was  an 
unwarrantable  increase  of  risk,  which  might  or  might  not  be 
barratrous  according  to  circumstances.  And  for  a  vessel  to 
leave  her  register  behipd  in  time  of  war,  affected  her  sea- 
Worthiness  as  much  as  leaving  her  compass  or  quadrant  or 
anchors  at  home  at  any  time.  So  oeglecting  to  take  a  pilot, 
neglecting  to^  pay  port  duties,  neglecting  to  obtain  a  clcar- 
anceV  neglecting  to  comply  with  th$  laws  of  any  port  which 
the  vessel  has  leave  to  enter;  dill  these,  although  nonfeasances, 
involve  misfeasances,  which  discharge  the  underwriters,  be- 
cause they  violate  implied  duties  incident  to  navigating  the 
vessel,  and  produt^e  a  positive  and  definite  increaise  of  risk. 
It  was  not  until  the  year  1818,  that  the  question  was  set- 
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tied  in  the  British  courts,  on  the  liability  of  the  underwriters 
for  a  loss  like  the  present.  In  the  case  of  Busk  v^.  The 
Royal  Excliange  Assurance  Company,  the  question  is  finally 
and  fully  decided  there,  in  direct  hostility  with  the  decision  in 
New  York ;  and  this  court  is  now  for  the  first  time  called  upon 
to  establish  a  rule  for  its  own  government  in  similar  cases. 

Losses  by  fire  must  happen  either  from  the  act  of  God, 
from  design,  or  from  accident.  If  from  design,  and  by 
the  captain  and  crew,  it  is  barratry ;  if  by  any  other  person, 
or  by  pure  accident,  it  is  clearly  a  risk  by  fire,  but  from 
the  peculiar  character  of  this  risk,  it  is  no  easy  matter  to 
point  out  an  accident  that  may  not  be  resolved  into  negli- 
gence. If  by  the  falling  of  a  candle.  It  may  have,  been 
because  due  care  was  not  bestowed  upon  securing  it ;  and  if 
from  a  spark  from-  the  cambouse,  it  may  have  been  from 
neglect  in.  not  closing  or  constructing  it ;  and  if  from  a  flue 
.or-  a  stove,  the  sam&  reasor  may  be  assigned.  It  has  already  _ 
been  shown,  that  gross  negligence  may  be  evidence  of  bar- 
ratry, and  when  it  is  considered  how  difficult  it  is  to  decide 
where  gross  negligence  ends,  and  ordinary  jaegligence  be- 
'  gins,  and  to  distinguish  between  pure  accident  and  accident 
firom  negligence,  we  cannot  but  think  that  the  British  courts 
have  adopted  the  safe  and  legal  rule,  iii  deciding,  that  where 
the  policy  covers  the  risk  of  barratry^  and  fire  be  the  prox- 
imate chuse,  they  will  not  sustain  the  defence,  that. negli- 
gence was  the  remote  cause. 

We  think  this  rule  also  the  most  consistent  with  analogy 
iand  mercantile!  understanding.  It  is  very  justly  observed  in 
the  case  of  Busk  vs.  The  Royal  Exchange  Assurance  Com- 
pany, that  it  is  a  string  argument  against  the  objection  there 
raised  for  the.  first  time,  that  in  the  great  variety  of  cases 
that  have  occurred  upon  marine  policies,  no  such  point  had 
ever  been  made.  Aqd  I  will  add,  it  is  not  improbable  from, 
comparison  of  dates,  that  the  defence  maintained  in  the  New 
York  decision,  suggested  that  made  in  the  British  courts. 

The  lon^  acquiescence  may  have  had  its  origin  in  a  gene- 
ral mercantile  understanding,  or  perhaps  in  the  doctrine  of 
Malynes,  whose  book  unites  the  recommendations  of  anti- 
<inity,  good  sense,  and  practical  knowledge.    The  passage 
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has  been  misquoted  as  to  its  place:  it  is  found  in  page  155, 
in  these  words  :  <'  barratrie  of  the  master  and  mariners  can 
hardly  be  avoided,  but  by  a  provident  care  to  know  then),  or 
at  least  the  master  of  the  ship  upon  which  the  assurance  is 
made.  And  if  he  be  a  careful  man,  the  danger  of  fire 
above  mentioned  will  be  the  less  for  the  ship;  boys  must 
be  looked  unto  every  night  and  day.  And  in  this  case  let 
us  also  consider  the  assurers ;  for  it  has  oftentimeib  happened, 
that  by  a  candle  unadvisedly  used  by  the  boys,  or  otherwise, 
before  the  ships  were  unladen,  they  have  been  set  on  fire 
and  burnt  to  the  very  keel,  with  all  the  goods  in  them,  and 
the  assurers  have  paid  the  sums  of  money  by  them  assured« 
Nevertheless,  herein  the  assurers  might  have  been  wronged, 
although  they  bear  the  adventure  until  the  goods  be  landed ; 
for  it  Cometh  to  piass  sometimes,  that  whole  ships'  ladings  are 
sold  on  ship  boards  and  never  discharged,"  <Slc.  In  the  re- 
sidue of  this  passage  the  author  qertainly  intimates  that  the 
wrong  done  to  the  assurers  is  in  being  made.to  pay  after  the 
transfer  of  the  interest  to  a  third  person,  and  the  initiatron 
of  a  new  voyage.  And  the  general  doctrines  involved  in 
this  case  are  certftinly  sustained  by  ainalogy  to  other  cases. 
It  seems  generally  conceded,  that  in  the  case  of  insuranbe 
against  fire  on  land,  negligence  of  servants  or  of  the  tenant 
is  no  defence,  nor  of  the  proprietor,  unless  of  such  a  cha- 
racter as  to  sustain  the  imputation  of  ftaud  or  design.  And 
the  rule  that  a  loss,  the  proximate  cause  of  which  is  a  peril 
insured  against,  is  a  loss  within  (he 'policy,  although  the  re- 
mote cause  may  be  negligence  of  the  master  or  matiners, 
has  been  affirmed  in  several  successive  cases  in  the  English 
courts.  The  case  of  Watkins  t;^.  Maitland,  cited  in  argu- 
ment, is  a  very  strong  case  of  this  description.  And  both  in 
that  and  the  case  of  Bishop  vs.  Pentland,  decided  as  late  as 
1827,  the  decision  in  Busk  vs.  The  Royal  Exchange  Assu- 
rance Company  is  expressly  quoted  by  the  court,  and  affirm- 
ed as  law.  So  that  the  doubt  expressed  by  Mr  Phillips  upoq 
the  authority  of  that  case  does  not  seem  well  founded. 
PbiHips  on  Insurance,  249. 

It  is  true  that  in  the  applicaition  of  the  principles  to  par- 
ticular cases,  courts  of  justice  will  soipetimes  find  tbeinselves 


238  SUPREME  COURT. 

[The  Patapsco^Inauranee  Company  v$.  Coulter.] 

embarrassed  in  discriminating  between  that  crassa  negli- 
gentia  which  will  discharge  the  underwriters  by  varying  or 
increasing  the  risk,  and  that  upon  which  they  may  be  made 
liable  on  the  ground  of  barratry  |  but  the  difficulty  is  only 
one  which  those  engaged  in  the  administration  of  justice 
have  often  to  feel  and  lament-^to  wit,  the  difficulty  of 
fathoming  men's  motives ;  and  in  this  the  court  can  only  rely 
on  the  judgment  and  earperience  of  juries.  While  the  cap- 
tain is  not  regardless' of  his  duty  to  his  owner,  his  actions 
cannot  be  barratrous ;  but  if  no  act  of  infidelity  to  the  owner 
be  imputable  to  hiin  from  the  evidence,  then  it  is  affirmed 
in  various  cases  that  a  material  increase  of  the  risk  from 
gross  negligence  may  discharge  the  underwriters.  Subh  was 
admitted  to  be  the  law  in  Toulmin  v^.  Anderson,  1  Taunt. 
227,  and  Toulmin  vs.  Inglis,  1  Camp.  The  case  of  Pipon 
vs.  Cope,  1  Camp.  434,  was  decided  on  this  distinction,  and 
the  defence  set  up  in  Heyman  vs.  Parish,  2  Camp.  149^  went 
upon  the  same  ground.  It  is  true  these  are  nisi  prius  cases, 
but  they  serve  to  illustrate  the  doctrine  and  course  of  decision* 

In  the  case  of  Arcangelo  t;^.  Thompson,  2  Camp.  620,  it 
was  ruled,  that  where  the  loss  was  laid  by  capture,  it  was  no 
defence  for  the  underwriters,  to  prove  that  the  capture  was 
barratrous;  and  it  would  indeed  be  singular,  if  where  oiie 
breach  is  laid  and  proved,  the  party  defendant  could  avail 
himself  of  another  breach  for  which  he  was  equally  liable 
on  the  same  contract. 

The  third  prayer  for  instruction  is  in  these  words:  "  that 
the  plaintiffs  had  offered  no  evidence  that  the  sales  of  the 
flour  at  Gibraltar  would  hiave  yielded  the  plaintiffs  a  profit, 
and  that  therefore  they  were  not  entitled  to  recover."  This 
was  refused,  and  the  question  is,  whether'  the  defendants 
were  entitled  to  it,  as  prayed. 

This  instruction  presents  two  oropositions :  1 .  That  it  was 
necessary  to  prove  loss  of  profits,  otherwise  than  by  the  loss 
of  the  cargo.  2.  That  the  plaintiff  was  limited  to  proof  of 
profits  on  a  sale  at  Gibraltar.  With  regard  to  the  second  it 
is  clear  that  the  instruction  was  properly  refused,  for  there 
Was  nothing  in  the  policy  to  prevent  the  assured  from  pro- 
ceeding with  the  original  cargo  to  the  Pacific,  although  the 


JANUARY  TERM  1830.  239 

[Tfad  Patoptco  InmnnM  Company  •••  Coulter.] 
coone  of  trade  would  have  sanctioned  him  in  selling  and 
replacing  it.    Bot  the  first  proposition  is  one  of  more  diffi- 
culty. 

Courts  of  justice  have  got  ovier  their  difficulties  on  the 
question  whether  profits  are  an  insurable  interest,  but  how 
and  where  that  interest  must  be  established  by  proof,  in  case 
of  loss,  is  not  well  settled.  Here  again  there  appears  to  be 
a  conflict  between  the  British  and  American  decisions. 

The  earliest  of  the  British  decisions,  that  of  Barclay  vs. 
Cousins,  2  East,  544,  certainly  supports  the  doctrine  that  the 
profits  sink  with  the  cargo,  or  at  least  that  the  loss  of  one  is 
prima  facie  evidence  of  the  loss  of  the  other,  and  throws  the 
onus  probandi  upon  the  defendant.  Such  is  the  intima- 
tion of  the  court,  p.  55],  and  the  recovery  was  had  in  that 
case  without  proof  that  profit  would  have  been  made  had  the 
cargo  arrived  at  the  destined  port.  In  the  case  of  Henrickson 
vs.  Margetson,  2  East,  549,  of  which  a  note  is  given  in  that 
case,  the  recovery  was  also  had  without  proof  that  the  profits 
would  have  been  made,  or  any  other  proof  than  an  interest 
in  and  loss  of  the  cargo;  and  lord  Mansfield  seems  to  have 
suggested  the  true  ground  for  dispensing  with  such  proof: 
to  wit,  the  utter  impracticability  of  making;  it,  without  the 
spirit  of  prophecy  to  determine  the  precise  time  when  the 
vessel  would  arrive  at  her  destined  port. 

The  two  subsequent  cases  which  are  cited  in  the  elemen- 
tary books  to  sustain  the  contrary  doctrine,  are  not  full  to 
the  point.  In  that  of  Hodgson  vs.  Glover,  6  East,  316,  there 
was  another  question  of  as  great  difficulty :  to  wit,  whether 
in  a  clear  case  of  average  loss,  the  plaintiff  could  recover  as 
for  a  total  loss,  or  recover  any  thing  without  evidence  to 
determine  the  average.  Of  the  four  judges  who  sat,  two 
decided  against  the  plaintiff,  upon  the  one  ground,  and  two 
npon  the  other. 

In  the  second  case,  that  of  Eyre  vs.  Glover,  16  East,  218, 
although  the  point  was  touched  upon  in  argument,  yet  the 
court  neither  expressly  affirm  nor  deny  it;  it  was  not  the 
leading  question  in  the  cause;  and  at  last,  judgment  is  ren- 
dered for  plaintifl  without  sequiring  such  proof.  But  the 
case  of  Mumford  vs.  Hallet,  1  Johns.  439,  goes  filrther.    It 
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tracase  of  insurance  on  profits,,  in  which  there  was  no 
evfdence  given  that  profits  would  have  been  made  upon  a 
arriva)>  nor  was  any  other  loss  proved  than  an  incident  to  the 
losa  of  the  goods.  On  that  state  of  facts,  Livingston,  justice, 
who  delivers  the  opinion  of  the  court,  remarks,  '^it  does 
not  follow  that  a  profit  ^ill  be  made  if  the  cargo  arrived,  yet 
its  loss  would  give  a  right  to  recover  on  such  a  policy." 
There  are  other  questions  ia  the  case ;  but,  after  all  were 
settled;  this  principle  was  essential  to  the  plaintiiTs  right  to 
recover. 

In  the  case  of  Fosdick.t^9.  The  Norwich  Insurance  Com- 
pany, decided  in  the  supremecourtof  errors  of  Connecticut, 
the  question  was  moved  in  argument,  that  to  justify  a  reco- 
very the  plaintififmust  show  thi^t  profits  would  have  accrued 
upon  safe  arrival  of  the  goods ;  but  the  language  of  the  court, 
in  expressing  their  decision,  is  not  so  explicit  as  to  enable  us 
to  determine  whether  it  was  intended  to  apply  as  well  to  the 
proofof  loss  as  to  the  insurable  interest.  Yet  the  right  of 
the  plaintiff  to  recover  being  aflSrmed  in  that  case  without 
other  proof  than  the  loss  of  the  goods,  it  would  seem  to  be 
an  authority  for  the  doctrine  that  no  other  was  necessary. 

The  report  furnishes  no  other  proof  of  loss  of  profits  than 
what  was  implied  in  the  loss  of  the  cargo  in  which  the  in- 
sured had  an  interest.  And  on  the  question  of  insurable 
interest,  which  was  the  main  question  in  the  cause ;  the 
chief  justice  asks,  "if  profits  are  anything  more  than  an 
excrescence  upon  the  value  of  goods  beyond  the  prime 
cost." 
•  As  to  the  American  cases,  Mr  Phillips  quotes  that  of 
Loomis  v«.  Shaw,  (if  I  understand  his  language  as  he  meant 
io  use  it,)  as  going  farther  than  the  case  warrants;  2  Johns. 
Ca.  36.  The  court  Waives  the  question  now  under  consi- 
deration, by  suggesting  that  the  djsfendant  had  waived  it  by 
an  act  of  his  own. 

In  the  case  of  Abbot  vs.  Sebor,  3  Johns.  Ca.  39,  which 
Mras  a  motion  for  a  new  trial,  the  decision  turned  chiefly  on 
the  question,  whether  the  court  had  misdirected,  the  jury  in 
instructing  them,  that  the  plaintiff  must  recover  the  whole 
sum  insured  on  profits,  or  nothing.    That  is,  that  he  could 
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not  recover  for  an  average  loss.  The  question^  if  proof 
that  profits  would  have  been  made  had  the  vessel  arrived  in 
safety  was  necessary  to.  his  recovering,  was  not  toacbed. 
Yet  the  right  to  recover  is  affirmed  in  that  case,  and  it  does 
not  appear  that  any  proof  to.  that  effect  had  been  offered  or 
required,  beyond  the  loss  of  the  goods  on  which  the  profit 
was  expected.  "Bat  the  authority  amounts  to  no  more  than 
an  implication.   , 

We  must  now  dispose  of  the  question  upon  reason  and 
principle;  and  here  it  seems  difilcult  to  perceive  why,  if  pro- 
fit be  a  mere  excrescence  of  the  principal,  as  some  judges 
have  said ;  or  an  incident  to  or  identified  with  it,  as  others 
have  said ;  why  the  loss  of  the  cargo  should  not  carry  with 
it  the  loss  of  the  profits.  This  rule  has  convenience  and 
certainty  to  recommend  it;  of  which  this  case  presents  a 
striking  illustration.  Here  was  a  voyage  of  many  thousand 
miles  to  be  performed,  the  final' profits  of  which  must  h^ve 
been  determined  by  a  statement  of  accounts  passing  through 
several  changes,  some  of  which  might  have  resulted  in  loss, 
some  in  gain;  and  in  each  case  the  good  or  ill  fortune  of  the 
adventure  turning  on  the  gain  or  loss  of  a  day  in  the  voyage. 
What  human  calculation  or  human  imagination  could  have 
furnished  testimony  on  a  fact  so  speculative  and  fortuitous  9 
To  have  required  testimony  to  it,  would  have  been  subjecting 
the  rights  of  the  plaintiff  to  mere  mockery. 

On  this  point  we  must  support  the  American  decisions. 

Justices  Thompson  and  Baldwin,  dissenting. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Maryland,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  circuit  court  in  this  cause  be  and 
the  same  is  hereby  affirmed  with  costs  and  damages,  at  the 
rate  of  six  per  centum  per  annum. 
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Aim  Shaiolb,  MASciARSTtA  Shanks,  Sahah  P.  Shanks,  Graoe 
F.  Shanks,  anb  EiiIza  Shanks,  (Appbllakts*  below)  Plain- 
TiFfs  IN  EsBos  vs.  Abrahax  Dufont  aio)  Jane  his  mife, 
Daniel  Peffeb  and  Ann  Ppffeb,  Defendants  in  Ebrob. 

Thomi^  Scott,  a  native  of  Sooth  Ctrolina,  died  in  17S2,  intestate,  aeised  of 
land  on  James  Iiland,  having  two  daughter!,  Ann  and. Mary, both  born  in 
South  Carolina  before  the  declaration  of  independence.  Sarah  married  D.  P. 
a  citizen  of  South  Carolina,  and  died  in  1802,  entitled  to  one  half  of  the  estate. 
The  British  took  possession  of  James  Island  and  Charleston  in  February  and 
if  ay  1780;  and  in  1781  Ann  Scott  piarried  Josepb  Shanks,  a  British  officer, 
and  at  the  evacuation  of  Chaiieston  in  1782,  she  went  to  England  with  her 
husband,  where  she  remained  until  her  death  in.  1801.  She  left  five  children 
bom  in  England.  They  claimed  the  other  moiety  of  the  real  estate  of  Thomas 
Scott,  in  right  of  their  mother,  under  the  ninth  article  of  the  treaty  of  peace 
between  this  country  and  ^reat  Britain  of  the  19th  of  November  1794.  Held 
that  they  were  entitled  to  recover  and  hold  the  same. 

If  Ann  ScQtt  was  of  age, before  December  1782,  as  she  rjfemained  in  South  Caro- 
lina until  that  time,  her  birth  and  residence  must  be  deemed  to  constitute  her 
by  election  a  citizen  of  South  Cvolina,  while  she  remained  in  that  state..  If 
she  was  not  of  age  then,  under  the  circumstances  of  this  case,  she  might  well 
be  deemed  to  hDld  the  citizenship  of  her  father;  for  children  born  in  a  country, 
continuing  while  under  age  in  the  family  of  the  father,  partake  of  his  natural 
character  as  a  citizen  of  that  country.    [245] 

All  British  bom  subjects  whose  allegiance  Great  Britain  has  never  renounced, 
ought,  upon  general  principles  of  interpretation,  to  be  held  within  the  intont, 
as  they  certainly  are  within  the  words  of  the  treaty  of  1794.    [250] 

The  capture  and  possession  of  James  Island  In  February  1780,  and  of  Charleston, 
on  the  11th  of  May  in  the  same  year,  by  the  British  troops,  ^as  not  an  absolute 
change  of  the  allegiance  of  the  captured  inhabitants.  They  owed  allegiance 
to  the  conquerors  during  their  occupation;  but  it  yrza  a  temporary  allegiance, 
which  did  not  destroy,  Ulit  only  suspended  their  former  allegiance..    [246] 

The  marriage  otAifn  Scott  with  Shanks,  a  British  officer,  did  not  change  or  de- 
stroy hei  allegiance  to  the  state  of  South  Carolina,  because  marriage  with  an 
.  alieir,  whether  friend  or  enemy^ produces  no  dissolution  of  the  native  allegiance 
of  the  wife.    [246] 

The  general  doctrine  is,  that  no  person  can,  by  any  act  of  their  own,  without  the 
consent  of  the  government,  put  off  their  allegiance  and  become  aliens.   [246] 

The  subsequent  removal  of  Ann  Shanks,  to  England  with  Her  husband,  operates 
as  a  virtual  dissolution  of  her  allegiance,  and  fixed  her  future  allegiante  to  the 
British  crown  by  the  treaty  of  peace  in  1788.    [246] 

The  treaty  of  1788  acted  upon  the  state  of  things  as  it  existed  at  that  period;  It 
took  the  actual'  state  of  things  as  its  basis.  All  those,  whether  natives  or 
otherwise,  who  then  adhered  to  .the  American  states,  were  virttlUly  absolved 
from  all  allegiance  to  the  British  crown;  all  those  who  then  adhered  to  the 
British  crown  were  deemed  and  held  subjects  of  that  crown.    The  treaty  of 
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peMe  wu  a  treaty  opentfng  between  itttw  tncl  thft  iiibtliitaBta.^efiMC 

The  incepacitiee  of  femes  covert  proVided  by  the  commoD  lew,  apply  to  tbeir 
cItO  righu,  and  are  foir  their  protection  and  interest.  But  they  do  not  reach 
their  political  righCs,  nor  prevent  their  acquiring  or  losing  a  national  /ehaiaeter. 
These  political  rightr  do  not  stand  upon  tiie  mere  doctrines  of  mtmidpil  lawt 
applicable  to  ordinary  transactions,  bat  stand  upon  the  mor^  general  principles 
of  the  law  of  nations.    [248] 


THIS  was  a  writ  of  error  from  the  supreme  court  of  appeals 
in  law  and  equity,  in  &nd  for  the  state  of  South  Carolina. 
r  The  suit  arose  out  of  a  partition  of  a  tract  of  land  in  the 
state  of  South  Carolina;  the  right  of  the  plaintiffs  ia.error  to 
a  moiety  having  been  denied  on  the  ground  of  their  alienage, 
and  their  consequent  incapacity  to  inherit  the  same. 

The  case  was  argued  at  January  term  1829,  by  Mr  Cru- 
ger  and  Mr  Wirt  for  the  plaintiffs  in  error ;  and  by  Mr  Le- 
gari  for  the  defendants;  and  was  held  under  advisement  to 
this  term. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

Tbe  counsel  for  the^  )>laintiffs  in  error  contended^  that 
Ann  Shanks,  the  mother  of  the  plaintiffs  in  error,  was  a  Bri- 
tish subject,  and  that  her  title  was  protected  by  the  treaty  of 
1^94.  The  decree  of  the  court  of  the  state  of-  South  Caro- 
lina was  therefore  erroneous,  and  should  hare  been  in  favour 
of  the  plaintiffs,  for  a  moiety  of  the  land  of  which  Thomas 
Scott  died  seised, , 

ThedefendanU  in  error  iosistaed,  that  the  decree  of  the 
«tate  court  ought  to  be  affirmed,  because.  Mrs;  Shanks  was 
an  American  citizen,  capable  of  holding  by  the  laws  of 
South  Carolina;  so  that  there  was  no  interest  or  title  in  her, 
to  which  the  ninth  article  of  the  treaty  of  1794,  by  which 
the  titles  of  British  subjects,  holding  lands  in  this  country, 
were  saved  from  the  disabilities  of  alienage,  could  in  anywise 
attach. 

Mr  Justice  Storif  delivered  the  opinion  of  the  Court. 
This  was  a  i^rit.of  error  to  the  highest  court  of  appeals  in 
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law  and  equity  of  the  state  of  South  Carolina ;  brought  to  re- 
vise the  decision  of  that  court,  in  a  bill  or  petition  in  equity, 
in  which  the  present  defendants  were  original  plaintifis,  and 
th&  present  plaintiffs  were  original  defendants.  From  the 
record  of  the  case  it  appeared  that  the  controversy  before 
the  court  respected  the  right  to  the  moiety  of  the  proceeds 
of  a  certain  tract  of  land,  which  had  been  sold  under  a  former 
decree  in  equity,  and  the  proceeds  of  whiqh  had  been  brought 
into  the  registry  of  the  court.  One  moiety  of  the  proceeds 
had  been  paid  over  to  the  original  plaintiffs,  and  the  other 
moiety  was  now  in  controversy.  The  original  plaintiffs  claim- 
ed this  moiety  also  upon  the  ground  that  the  original  defen- 
dants were  aliens  and  incapable  of  taking  the  lands  by 
descent  from  their  mpther,  Ann  Shanks,  (who  was  admitted 
to  have  taken  the  moiety  of  the  land  by  descent  from  her 
father  Thomas  Scott,)  they  being  British  born  sul^ects. 

The  facts,  as  they  were  agreed  by  the  parties,  and  as  they 
appeared  on  the  record,  were  as  follows; 

Thomas  Scott  the  ancestor,  and  first  purchaser,  was  a  na- 
tive of  the  colony  of  South  Carolina,  and  died  intestate, 
seised  of  the  lands  in  dispute,  in  1782.  He  left  surviving 
bim  two  daughters,  Sarah  and  Ann,  who  were  also  bom  in 
South  Carolina,  before  the  declaration  of  indep^dence. 

Sarah  Scott  intermarried  with  Daniel  Pepper,  a  citizen  of 
South  Carolina,  and  resided  with  him  in  that  state jin til  1802, 
when  she  died  leaving  children,  the  present  defendants  in 
error,  whose  right  to  her  share  of  the  property  is  conceded. 

The  British  took  possession  of  James  Island,  on  the  11th 
of  February  1780,  and  Charleston  surrendered  to  them  on 
the  11th  of  May  in  the  same  year. 

In  1781,  Ann  Scott  was  married  to  Joseph  Shanks,  a  Bri- 
tish officer,  and  at  the  evacuation  of  Charleston^  in  Decem- 
ber 1782,  went  with  him  to  England,  where  she  remained 
until  her  death,  in  1801.  She  left  five  children,  the  present 
plaintiffs  in  error,  British  subjects,  who  claimed  in  right  of 
their  mother,  and  tinder  the  ninth  article  of  the  treaty  of 
peace  between  this  country  and  (rreat  Britain  of  the  19th 
of  November  1794,  a  mioiety  of  their  grandfather's  estate  in 
South  Carolina. 

The  detisioa  of  the  state  court  was  against  this  claim,  as 
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not  within  the  protection  of  the.treaty,  because  Mrs  Shanks 
was  an  American  citizen. 

The  cause  was  argued  by  Cruger  and  Wirt,  for  the  plain- 
tiffs in  error;  and  by  Mr  Legar6,  for  the  defendants  in  error. 

After  the  elaborate  opinions  expressed  in  the  case  of  log- 
lis  va.  The  Trustees  of  the  Sailor's  Snug  Harbour,  ante  p.  99, 
upon  the  question  of  alienage,  growing  out  of  the  American 
Revolution;  it  is  unnecessary  to  do  more  in  delivering  the 
opinion  of  the  court  in  the  present  case,  than  to  state,  in  a 
brief  manner,  the  grounds  on  which  our  decision  is  founded. 

Thomas  Scott,  a  native  of  South  Carolina,  died  in  1782, 
seised  of  the  land  in  dispute,  leaving'  two  daughters  sur- 
viving him*  Sarah,  the  mother  of  the  defendants  in  error,  and 
Ann,  the  mother  of  the  plaintiffs  in  error>  Without  ques- 
tion Sarah  took  one  moiety  of  the  land  by  descent ;  and  the 
defendants  in  error,  as  her  heirs,  are  entitled  to  it.  IJhe 
only  question  is  whether  Ann  took  the  other  moiety  by  de- 
scent ;  and  if  so,  whether  the  plaintiffs  in  error  are  capable 
o(  taking  the  same  by  descent  from  her. 
'  Ami  Scott  was  born  in  South  Carolina,  before  the  Ameri^ 
can  revolution  $  and  her  father  adhered  to  the  American 
cause,  and  remained  and  was  at  bis  death  a  citizen  x>f  South 
Carolina.  There  is  no  dispute  that  his  daughter  Ann,  at  the 
time  of  the  revolution,  and  afterwards,  remained  in  South 
Carolina  until  December  1732.  Whether  she  was  of  age 
during  this  time  does  not  appear.  If  she.  was,  then  her  birth 
and  residence  might  be  deemed  to  constitute  her  by  elec- 
tion a  citizen  of  South  Carolina.  If  she  was  not  of  age,  then 
'  she  might  well  be  deemed  under  the  circumstances  of  this 
case  to  hold  the  citizenship  of  her  father;  for  children  born 
in  a  coifi^^ryt,  continuing  while  under  age  in  the  family  of  the 
father,*  partake  of  his  national  character,  as  a  citizen  of  that 
coun^..  Her  citizenship,  then,  being  prima  facie  establish- 
ed, and  indeed  this  is  admitted  in  the  pleadings,  has  it  ever 
been  lost ;  or  was  it  lost  before  the  death  of  her  father,  so 
that  the  estate  ia  question  was,  upon  the  descent  .cast,  inca- 
pable of  vesting  in  her  ?  Upon  the  facts  stated,  it  appears 
to  us  that  it  was  not  lost ;  and  that  she  was  capable  of  tak- 
ing it  at  the  time  of  the  descent  cast. 

The  only  facts  which  are  brought  to  support  the  suppo- 
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si.tion,  that  she  became  an  alien,  before  the  death  of  her 
father,  are,  that  the  British  captured  James  Island  in  Febru- 
ary 1780,  and  Charleston  in  May  1780;  that  she  was  then 
and  afterwards  remained  under  the  British  dominion  in  virtue 
of  the  capture ;  that  in  1781,  she  married  Joseph  Shanks,  a 
British  officer,  and  upon  the  evacuation  of  Charleston  in . 
December  178^,  she  went  with  her  husband,  a  British  sub- 
ject, .to  England,  and  there  remained  until  her  death  in 
1801.  Now,  in  the  first  place,  the  capture  and  possession 
by  the  British  was  not  an  absolute  change  of  the  allegiance 
of  the  captured  inhabitants.  They  owed  allegiance  indeed 
to  the  conquerors  during  their  occupation ;  but  it  was  a  tiem- 
porary  allegiance,  which  did  not  destroy,  but  only  suspend 
their  former  allegiance.  It  did  not  annihilate  their  allegianpe 
to  the  state  of  South  Carolina,  and  make  them  de  facto 
aliens.  That  could  only  be  by  a*  treaty  of  peace,  which 
should* cede  the  territory,  and  them  with  it;  or  by  a  perma- 
nent conquest,  not  disturbed  or  controverted  by  arms,  which 
would  lead  to  a  like  result.  Neither  did  the  marriage  with 
Shanks  produce  that  effect;  because  marriage  whh  an  alien, 
whether  a  friend  .or  an  enemy,  produces  no  dissolution  of 
the  nsjftive  allegiance  of  the  wife.  It  may  change  her  civil 
rights,  but  it  does  not  elTect  her  political  rights  or  privi- 
leges; The  general  doctrine  is,  that  no  persons  can  by  any 
act  of  their  own,  without  the  consent  of  the  government, 
put  off  their  allegiance,  and  become  aliens.  If  it  were 
otherwise,  then  a  femme  alien  would  by  her  marriage  be- 
come, ipso  facto,  a  citizen,  and  would  be  dowable  of  the 
(estate  of  her  husband ;  which  are  .clearly  contrary  to.  law(a). 

Our  conclusipn  therefore  is,  that  neither  of  these  acts 
warrant  the  court  in  saying  that  Ann  Shiinks  had  ceased  to 
be  a  citizen  of  South  Carolina,  at  the  death  of  her  father. 
This  is  not,  indeed,  controverted  in  the  allegations  of^he 
parties. 

The  question  then  is,  whether  her  subsequent  removal 
with  her  husband  operated  as  a  virtual  dissolution  of  ber  al- 
legiance, and  fixed  her  future  allegiance  to  the  British  crown 

(a)  See  Kelly  o«.  Harrifton,  2  JohDs.  Cas.  29.  Co.  Litt.  31,  b.  Com.  Dig. 
Alien.  C.  1.    Dower^  A.  2.    Bacon*t  Abridg.  Alien.    i)owtr,  A. 
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by  the  treaty  of  peace  of  1783.  Our  opinion  is  that  it  did. 
In  the  first  place,  she  was  born  under  the  allegiance  of  the 
British  crown,  and  no  act  of  the  government  of  Great  Britain 
ever  abisolved  her  from  that  allegiance.  Her  becoming  a 
citizen  of  South  Caroling  did  not,  ipso  facto,  work  any  dis- 
solution of  her  original  allegiance,  at  least  so  far  as  the  rights 
and  claims  of  the  Britii^h  crdwn  were  concerned.  During 
the  war,  each  party  claimed  the  allegiance  of  the  natives  of 
the  colonies  as  due  exclusively  to  itself.  The  American 
states  insisted  upon  the  allegiance  of  all  born  within  the 
states  respectively ;  and  Great  Britain  asserted  an  equally 
exclusive  claim.  The  treaty  of  peace  of  1783  acted  upon 
the  state  of  things  as  it  existed  at  that  period.  It  took  the 
actual  state  of  things  as  its  basis.  All  those,  whether  na- 
tives or  otherwise,  who  then  adhered  to  the  American  states, 
were  virtually  absolved  from  all  allegiance  to  the  British 
crown.  All  those  who  then  adhered  to  the.  British  crown, 
were  deemed  and  held  subjects  of  that  crown.  The  treaty 
of  peace  was  a  treaty  operating  between  the  states  on  each 
side,  and  the  inhabitants  thereof;  in  the  language  of  the  se- 
venth article,  it  was  a  firm  and  perpetual  peace  between  his 
Britannic  majesty  and  the  said  states,  '^  and  between  the  sub' 
jecta  of  the  one  and  the  citizens  of  the  other. ^^  Who  were 
then  subjects  or  citizens,  was  to  be  decided  by  the  state  of 
frets.  If  they  were  originally  subjects  of  Great  Britain 
and  then  adhered  to  her,  and  were  claimed  by  her  as  sub- 
jects, the  treaty  deemed  them  such.  If  they  were  originally 
British  subjects,  but  then  adhering  to  ide  states,  the  treaty 
deemed  them  citizens.  Such,  I  think,  is  the  natural,  and 
indeed  ^almost  necessary  meaning  of  the  treaty;  it  would 
otherwise  follow,  that  there  would  continue  a  double  allegi- 
ance of  many  persons;  an  inconvenience  which  must  have 
been  foreseen,  and  would  cause  the  most  injurious  efiects  io 
both  nations. 

It  cannot,  we  tfifnk,  be  doubted  that  Mrs  Shanks,  being 
then  voluntarily  imdr'r  British  protection,  and  adhering  to 
the  British  jside,  by  her  removal  with  her  husband  was  deem- 
ed by  the  British  government  to  retain  her  allegiance,  and 
to  be,  to  all  intents  and  purposes,  a  British  subject.    It  may 
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be  said  that,  being  sub  potestate  viri,  she  had  no  right  to 
make  an  election ;  nor  ought  she  to  be  bound  by  an  act  of 
removal  under  his  authority  or  persuasion.  If  this  were  a 
case  of  a  crime  alleged  against  Mrs  Shanks,  in  connexion 
with  her  husband,  there  might  be  force  in  the  argument. 
But  it  must  be  considered^  that  it  was  at  most  a  mere  elec- 
tion of  allegiance  between  two  nations,  each  of  which  claim- 
ed her  allegiance.  The  governments,  and  not  herself  finally 
settled  her  national  character.  They  did  not  treat  her  as 
capable  by  herself  of  changing  or  absolving  her  allegiance^; 
but  they  virtually  allowed  her  the  benefit  of  her  choice,  by 
^xing  her  allegiaiice  finally  on  the  side  of  that  party  to 
whom  she  then  adhered. 

It  does  not  appear  to  us  that  her  situation  as  a  feme  covert 
disabled  her  from  a  change  of  allegiance.  British  femes 
covert  residing  here  with  their  husbands  at  the  time  of  our 
independence,  and  adhering  tq  our  side  until  the  close  of  the 
war,  have  been  always  supposed  to  have  become  thereby 
American  citizens,  and  to  have  been  absolved  from  their 
antecedent  British  allegiance.  The.  incapacities  of.  ^mes 
covert,  provided  by  the  common  law,  apply  to  their  civil 
rights,  and  are  for  their  protection  and  interest.  But  they 
do  not  reach  their  political  rights,  nor  prevent  their  acquiring 
or  losing  a  national  character.  Those,  political  rights  do  n<)t 
stand  upon  the  mere  doctrines  of  municipal  law,  applicable 
to  ordinary  transactions,  but  stand  upon  the  more  genefral- 
principles  of  the  law  of  nations.  The  case  of  Martin  Wi 
TlTe  Commonwealth,  1  Mass.  Rep.  347,  turned  upon  v«ry 
difierent  considerations.  There  the  question  was,  whedier' 
a  feme  covert  should  be  deemed  to  have  forfeited  her  es-^ 
tate  for  an  offence  committed  with  her  husband,  by  with- 
drawing from  the  state,  &c.  under  the  confiscatioa  act  of 
1779  ;  and  it  was  held  that  she  was  not  within  the  purview 
of  the  act.  The  same  remark  disposes  4f  the  case  of  Sew- 
all  V8.  Lee,  9  Mass.  Rep.  363,  where  the  court  expressly 
refused  to  decide  whether  the  wife  by  her  withdraw^al  with 
her  husband  became  an  alien.  But  in  Kelly  vs.  Harrisipn, 
2  Johns.  Cas»  29^  the  reasoning  of  the  court  proceeds  upon 
the  supposition,  that  the  wife  mi^t  har^  acquired  the  satne 
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eitizensbip  with  her  husband,  by  withdrawing  with  him  from 
the  British  dominion8(ii). 

But  if  Mrs  Shanks's' citizenship  was  not  Virtually  taken 
away  by  her  adherence  to  the  British  at  the  peace  of  1783, 
still  it  must  be  admitted  that,  in  the  view  of  the  British  go- 
vernment, she  was,  at  that  time,  and  ever  afterwards  to  the 
time  of  her  death,  and  indeed  at  all  antecedent  periods,  a 
British  subject.  At  most,  then,  she  was  liable  to  be  consi- 
dered as  in  that  peculiar  situation,  in  which  she  owed  alle- 
gjance  to  both  governments,  ad  utriusque  fidem  regis.  Under 
niich  circumstances,  the  question  arises  whether  she  and  her 
heirs  are  not  within  the  purview  of  the  ninth  article  of  the 
treaty  with  Great  Britain  of  1794.  It  appears  to  us  that  they 
plainly  are.  The  language  of  that  article  is,  '^  that  British 
mtbjeds  who  now  hold  lands  in  the  territories  of  the  United 
States,  and  American  cUizena  who  now  hold  lands  in  the 
dominions  ofhis  majesty,  shall  continue  to  hold  them  accord-^ 
ing  to  the  nature  and  tenure  of  their  respective  estates  and 
titles  therein,  <&c.  &c.;  and  that  neither  they,  nor  their 
heirs  <or  assigns  shall,  so  far  as  respects  the  said  lands,  and 
the  legal  remedies  incident  thereto,  be  regarded  as  aliens. 

Now,  Mrs  Shanks  was  mt  the  time  a  British  subject^  and 
she  then  held  the  lands  in  controversy ;  she  is  therefore  within 
the  words  of  the  treaty.  Why  ought  she  not  also  to  be  held 
within  the  spirit  and  intent  9  It  is  said  that  the  treaty  meant 
to  protect  the  rightm  of  British  subjects,  who  were  not  also 
American  citizens;  but  that  is  assuming  the  very  point  in 
controversy.  If  the  treaty  admits  of  two  interpretations,  and 
one  is  limited,  and  the  other  liberal ;  one  which  will  further, 
and  the  other  exclude  private  rights ;  why  should  not  the 
most  liberal  exposition  be  adopted  9  The  object  of  the  Bri- 
tish government  must  have  been  to  protect  all  her  subjects 
holding  lands  in  America  from  the  disability  of  alienage,  in 
respect  to  descents  and  sales.  The  class  of  American  loyal- 
ists could  at  least,  in  her  eyes,  have  been  in  as  much  favour 
as  any  other ;  there  is  nothing  in  our  public  policy  which  is 

(a)  See  also  Bac.  Abrid^;.  Alien  A.  Cro.  Car.  601,  S02.  4  T«rm  Rep.  SOO. 
Brook  Abr.  Denizen,  21.    Jackson  vs.  Lunn,  3  Johns.  Cas.  109. 
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more  unfavourable  to  them  than  to  other  British  subjectB; 
After  the  peace  of  1783  we  had  no  right  or  interest  in  future 
confiscation ;  apd  the  effect  of  alienage  was  the  same  in  re- 
spect to  usy  whether  the  British  subject  was  anative  of  Great 
Britain  or  of  the  colonies.  This  part  of  the  stipulation  then 
being  for  the  benefit  of  British  subjects  who  becanie  aliens 
by  the  events  of  the  war;  there  is  no  reason  why  all  persons 
should  not  be  embraced  in  it,  who  sustained  the  character 
of  British  subjects,  although  we  might  also  have  treated 
them  as  American  citizens.  The  argument  supposes  that 
because  we  should  treat  them  as  citizens,  therefore  Great 
Britain  had  no  right  to  insist  upon  their  being  British  sub- 
jects within  the  proteetion  of  the  treaty.  No\v^  if  they  were 
in  truth  and  in  fact,^upon  principles  of  public  and  municipal 
law,  British  subjects,  she  has  an  equal  right  to  require  us  to 
recognize  them  as  such.  It  cannot  be  doubted  that  Mrs 
Shanks  might  have  inherited  any  lands  in  England,  as  a 
British  subject,  and  her  heirs  might  have  taken  such  lands 
by  descent  from  her.  It  seems  to  us,  then,  that  all  British 
born  subjects  whpse  allegiance  Great  Britain  has  never  re- 
nounced, ought,  upoD  general  principles  of  interpretation,  to 
be  held  within  the  intent,  as  they  certainly  are  within  the 
words,  of  the  treaty  of  1 79^. 

In  either  view  of  this  case,  and  we  think  both  are  sustain- 
ed by -principles  of  publioJaw,  as  well  as  of  the  .common 
law,  and  by  ih^  soundest  rule$  of  interpretation  applicable 
to  treaties  between  independent  states,  the  objections  taken 
to  the  right  of  recovery  of  the  plaintiffs  cannot  prevail. 

Upon  the  whole,  the  judgment  of  the  court  is,  that  the 
plaintiffs  in  error  are  entitled  to  the  moiety  of  the  land  in 
controversy,  which  came  by  descent  to  their  mother,  Ann 
Shanks,  and  of  course  to  the  proceeds  thereof;  and  that  the 
decree  of  the  state  court  of  ai^eals  ought  to  be  reversed; 
and  the  cause  remanded,  with  directions  to  enter  a  decree 
in  favour  of  the  plaintiffs  in  error. 

Mr  Justice  Johnson,  dissenting. 

This  cause  comes  up  from  the  state  court  of  South  Caro- 
lina. 
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The  question  is  whether  the  plaintiffs  can  inherit  to  their 
mother.  The  objection  to  their  inheriting  is,  that  they  are 
aliens,  not  born  in  allegiance  to  the  state  of  South  Carolina, 
in  which  the  land  Ifes.  From  the  general  disability  of  aliens 
they  would  exempt  themselves.  1.  On  the  ground  that  their 
mother  was  a  citizen  born,  and  in  that  right,  though  born 
abroad,  they  can  inherit  under  the  statute  of  Edward  III. 
2.  That  if  not  protected  by  that,  statute,  then  that  their 
mother  was  a  British  subject,  and  that  she  and  ber  heirs  are 
protected  as  to  this  land  by  th^  treaties  of  1783  and  1794. 

The  material  facts  of  their  case  are,  that  their  mother  and 
her  father  were  natives  born  of  the  province  of  South  Caro- 
lina, before  the  declaration  of  independence;  that  in  L781^ 
while  Charleston  and  James  Island,  where  the  land  lies  and 
she  and  her  father  resided,  were  in  possession  of  the  British, 
their  mother  married  their  father,  a  British  officer.  That 
the  descent  was  cast  in  1782 ;  and  in  December  of  that  year, 
when  the  town  was  evacuated,  she  went  to  England  with  her 
husband,  and  resided  there  until  her  death  in  1801 ;  in  which 
interval  the  appellants  were  born  in  England. 

There  is  no  question  about  the  right  of  the  appellees,  if 
the  right  of  the  appellants  canhbt  be  maintained. 

The  first  of  the  grounds  taken  below,  to  wit,  the  statute 
of  Edward  III.  was  not  pressed  in  argument  here,  and  must  be 
regarded  as  abandoned.  The  second  requires  therefore  our 
sole  attention. 

Was  Mrs  Shanks  to  be  regarded  as  a  British  subject,  with- 
iii  the  meaning  of  our  treaties  with  Great  Britain?  If  so, 
then  the  land  which  w^s  acquired  in  1782,  has  the  peculiar 
incident  attached  to  it  of  being  inheritable  by  aliens,  sub- 
jects of  Great  Britain. 

Until  the  adoption  of  the  federal  constitution,  titles  to 
land,  and  the  laws  of  allegiance,  were  exclusively  subjects 
of  state  cognizance.  Up  to  the  time  therefore  when  this 
descent  was  cast  upon  the  mother^  the  state  of  South  Caro- 
lina was  supreme  and  uncontrollable  on  the  subject  now  be- 
fore us. 

By  the  adoption  of  the  constitution,  the  power  of  the  states 
in  thiii  respect  was  subjected  to  some  modification.    But 


262  SUPREME  COURT. 

[Sbankf  et  ftl.  M.  Pupont  etal.] 
although  restrained  in  some  measure  from  determining  who 
cannot  inherit,  I  consider  her  power  still  supreme  in  deter- 
mining who  can  inherit.  On  this  subject  her  own  laws  and 
her  own  courts  furnish  the  only  rule  for  governing  this  or  any 
other  tribunal. 

By  an  act  of  the  state  passed  in  1712,  the  common  law 
of  Great'Britian  was  incorporated  into  the  jurisprudence  of 
South  Carolina.  In  the  year  1782,  when  this  descent  was  cast, 
it  was  the  law  of  the  land ;  andjt  becomes  imperative  upon 
these  appellants,  after  admitting  that  their  parent  was  a  na- 
tive born  citizen  of  South  Carolina,  daughter  of  a  native 
born  citizen  of  South  Carolina,  to  show  on  what  ground  they 
can  escape,  from  the  operation  of  the^e  leading  maxims  of 
common  law.  Nemo  potest  ex^ere  patriam ; — and  proles  se- 
quitur  sortem  paternain. 

The  unyielding  severity  with  which  the  courts  of  Great 
Britain  have  adherer  .to  the  first  of  these  maxims  in  Dr  Sto- 
rie's  case,  furnished  by  sir  Mathew  Hale,  and  in  £nea$ 
M'Donald's  case,  to  be  found  in  Foster,  leaves  no  ground 
of  complaint  for  its  most  ordinary  application  in  the  case  of 
descent,  and  its  most  liberal  application  when  perpetuating 
a  privilege. 

The  treaty  of  peace  can  afford  no  ground  to  the  appel- 
lants, nor  the  consti'uction .  which  has  extended  the  provi- 
sions of  that  treaty  to  the  case  of  escheat  $  for  the  question 
here  is  not  between  the  alien  and  the  state,  but  between 
aliens  and  other  individual  claimants.  The  words  of  the  sixth 
article  of  the  treaty  of  1 783  are  the  same  as  those  in  the 
preliminary,  treaty  of  1 782.  '^  The're  shall  be  no  future  con- 
fiscations made,  or  future  prosecutions  commenced  against 
any  person  or  persons  by  reason  of  the  part  which  he  or  they 
today  have  taken  in  the  present  war." 

Conceding  that  escheat  may  be  comprised  under  confisca- 
tion ;  a  decision  between  individuals  claiming  under  no  act 
of  force  imputable  to  the  state,  cannot  possibly  be  con- 
sidered under  that  term. 

Nor  will  her  case  be  aided  by  the  following  words,  of  that 
article:  to  wit,  "  nor  shall  any. person  on  that  account  (the 
part  which  he  or  they  may  have  taken  in  the  present  war)  suf- 
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fer  any  future  loss  or  damage  either  in  person,  libetfy,  or  pro- 
perty." The  decision  of  the  state  court  gives  the  most  liberal 
extension  possible  to  this  provision  of  the  treaty,  since  it  de- 
clares that  Mrs  Shanks  never  was  precluded  by  any  act  of  hers 
from  claiming  this  property.  It  never  entered  into  the  minds 
of  that  court,  that  the  very  innocent  act  of  marrying  a  British 
officer,  was  to  be  tortured  into  '^  taking  a  part  in  the  present 
war;"  nor  that  following  that  officer  to  England  and  reside 
ing  there  under  coverture,  was  to  be  imputed  to  her  a  cause 
•of  forfeiture. 

I  consider  it  very  important  to  ai  clear  view  of  this  ques«. 
tion,  that  its  constituents  or  several  members  should  be 
viewed  separately. 

The  state  court  has  not  pretended  to  impugn  the  force  of 
the  treaty  of  1794,  or  denied  the  obligation  to  concede  every 
right  that  can  be  fairly  and  legally  asserted  under  it;  but  has 
only  adjudged  "that  the  case  of  the  appellants  is  not  one  which 
on  legal  grounds  of  construction  can  be  brought  within  its 
provision. 

The  words  of  the  treaty  are :  '^  it  is  agreed  that  British 
subjects  who  now  bold'lands  in  the  territories  of  the  United 
States,  and  American  citizens  who  now  hold  lands  in  the 
dominions  of  his  majesty,'^  shall' continue  to  bold  and  trans- 
rait  to  their  heirs,  doc. 

The  decision  of  the  state  court  which  we  are  now  review- 
ing, presents  two  propositions : 

1.  That  Mrs  Shanks  was  in  the  year  1782,  when  the  de- 
scent was  cast,  and  continued  tobe  in  1794,  when  the  treaty 
was  ratified,  a  citizen  of  South  Carolina. 

2.  That  she  was  not  a  British  subject  in  the  sense  of  the 
treaty. 

As  to  the  first  of  these  two  propositions,  I  consider  it  as 
altogether  set  at  rest  by  the  decision  itself;  it  is  established 
by  paramount  authority ;  and  this  court  can  no  more  say  that 
it  is  not  the  law  of  South  Carolina,  than  they  could  deny  the 
validity  of- a  statute  of  the  state  passed  in  1760,  declaring 
that  to  be  her  character,  and  those  her  privileges. 

The  only  question,  therefore,  that  this  court  can  pass  upon 
is,  whether,  being  recognized  under  that  character,  and  pos-* 
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secfsing  those  rights,  she  is  still  a  British  subject  within  the 
provisions  of  the  treaty. 

It  is  no  sufficient  answer  to  this  question,  that  it  cannot 
be  denied  that  Mrs.  Shanks  was  a  British  subject.  She  was 
so  in  common  with  the  whole  American  people.  The  argu- 
ment therefore  proves  too  much,  if  it-proves  any  thing;  since 
it  leads  to  the  absurdity  of  supposing  that  Great  Britain  was 
stipulating  for  the. protection  of  her  enemies,  and  imposing 
on  us  an  obligation  in  favour  of  our  own  citizens. 

It  also  blends  and  confounds  the  national  character  of 
those,  to  separate  and  distinguish  whom  was  the  leading 
object  of  the  treaty  of  1 783* 

It  cannot  be  questioned  that  the  treaty  of  1783  must  have 
left  Mrs  Shanks  a  British  subject,  or  the  treaty  of  1794  can- 
not aid  her  offspring.  And  the  idea  of  British  subject  under 
the  latter  treaty,  will  be  best  explained  by  reference  to  its 
meaning  in  that  of  1783.  The  two  treaties  are  in  pari  ma- 
teria. 

The  provisions  of  the  third  article  show  that  persons  who 
come  within  the  description  of  People  of  the  United  States^ 
were  distinguished  from  subjects  of  Great  Britain,  That 
article  stipulates  for  a  right  in  the  people  of  the  United 
States  to  resor^t  to  the  gulph  of  St  Lawrence  for  fishing ;  a 
stipulation  wholly  nugatory,  if  not  distinguishable  from  sub- 
jects of  Great  Britain. 

The  fifth  article  is  more  explicit  in  the  distinction.  It 
first  contains  a  provision  in  favour  of  real  British  subjects, 
then  one  in  favour  of  persons  resident  iii  districts  in  posses- 
sion of  his  majesty's  arms;  and  then  stipulates  XhaX persons 
of  any  other  description  shall  have  liberty  to  go  to  and  re- 
main, twelve  months  in  the  United  States  to  adjust  their 
affairs.  These  latter  must  have  included  tire  loyalists  who 
had  bee(i  banished  or  in  any  way  subjected  to  punishment, 
who  are  explicitly  distinguished  froni  real  British  subjects, 
and  thus  classed,  in  order  to  avoid  the  quejstion  to  whoni  their 
allegiance  was  due,  or  rather,  because,  by  the  same  treaty, 
the  king  having  renounced  all  claim  l:o  their  allegiance, 
could  no  longer  distinguish  them  as  British  subjects. 

Can  those  any  longer  be  denominated  British  subjectis 
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whose  allegiance  the  king  of  Great  Britain'  has  solemnly  re- 
nounced 1 

I  know  of  no  test  more  solemn  ot  satisfactory  than  the 
liability  to  the  charge  of  treason ;  not  by  reason  of  temporary 
allegiance,  for  that  is  gone  with  change  of  domicil ;  were 
those  who  could  claim  the  benefit  of  the  king's  renunciation, 
to  the  colonies,  subject  to.  any  other  than  temporary  alle- 
giance, while  commorant  in  Ijieat  Britain?  I  say  they  were 
not.  Their  right  to  inherit  is  not  a  sufficient  test  of  that 
liability  as  toother  nations,  for  that  right  results  from  a  dif- 
ferent principle,  the  exemption  of  a  British  subject  from 
being  disfranchised,  while  free  from  crime. 

Was  Mrs  Shanks  an  individual  to  whose  allegiance  the 
king  had  renounced  his  claim  ? 

.  The  commencement  of  the  revolution  found  us  all  indeed 
professing  allegiance  to  the  British  crown,  but  distributed 
into  separate  communities;;  altogether  independent  of  each 
other,  and  each  exercising  within  its  own  limits  sovereign 
powers,  legislative,  executive  and  judicial.  We >^ere  de- 
pendent it  is  true  upon  the  crown  of  Great  Britain,  but  as 
to  all  the  world  beside^  foreign  and  independent.  It  lies 
then  at  the  basis  of  our. revolution,  that  when  we  threw  off 
our  allegiance  to  Great  Britain,  every  member  of  each  body 
politic  stood  in  the  relation  of  subject  to  no  other  povfter  than 
the  community  of  which  he  then  constituted  a  member. 
Those  who  owed  allegiance  ta  the  king^  as  of  his  province 
of  South  Carolina,  thenceforward  owpd  allegiance  to  South 
Carolina.  The  courts  of  this  country  all  consider  this  trans- 
fer of"  allegiance  as  resulting  from  the  declaration  of  inde-, 
pendence  ;  the  British  from  its  recognition  by  the  treaty  of 
peace.  But  as  to  its  effect,  the  British  courts  concur  in  oiir 
view  of  it.  For,  in  the  case  of  Thomas  vs.  Acklam,  2  B.  & 
C.  229,  the  language  of  the  British  court  is.  this :  <'  a  decla- 
ration that  a  state  shall  be  free,  sovereign' and  independent, 
is  a  declaration  that  the  people  composing  that  state  shall 
no  longer  be  considered  as  the  subjects  of  that  sovereign  by 
whoni  the  declaration  is  made." 

From  the  previous  relations  of  the  colonies  and  mother 
touniry,  it  is  obvious  that  the  declaration  of  independence 
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iDust  have  found  many  persons  resident  in  the  coiintry  be* 
sides  those  whose  allegiance  was  marked  by  the  unequivocal 
circumstante  of  birth ;'  many  native  born  British  subjects 
voluntarily  adhered  to  the  Americians,  and  niany  foreigners 
had  by  settlement,  pursuits  or  principles,  devoted  themselves 
to  her  cause. 

Whatever  questions  may  have  arisen,  as  to  the  national 
character  or  allegiance  of  these ;  as  to  the  case  under  review, 
vvliicb  is  that  of  a  native  born  cit'usen  of  South  Carolina, 
there  would  b^  no  doubt*  And  the  courts  of  that  state  have 
put  it.  beyond  a  doubt,  that  the  revolution  transferred  her 
allegiance  to  that  stajte. 

Whoever  will  weigh  the  words  '^  real  British  subjects,^' 
uised  in  the  fifth  iarticle,  and  consider  the  context^  can  come 
to  but  dne  conclusion :  to  wit,  that  it  must  mean  British  sub- 
jcQtato  whose  allegiance  the  states  make  no  claim.  «<  Es- 
tates that  have  been  confiscated  belonging  to  real  British' 
subjects''  are  the  words.  Now  it  is  notorious,  that  jilthougb) 
generally  speakings  the  objects  oC  those  confiscations  were 
those  to  whose  allegiance  the  states  laid  claim^  yet  in  many 
instances  the 'estates  oC  British  subjects  resident  in  Engiand 
or  this  country,  or  elsewhere,  were  confiscated,  beteuse  they 
were  British  subjects,  on  the  charge  of  adhering  to  the.ene- 
my.  But'iif  the  right  of  election  had  ever  been  contem^ 
plated,  why  should  the  term  real  have  been  inserted.  The 
finalists  were  British  subjects,  and  had  given  the  most  sfgnal 
proofs  of  their  election  to  remain  such.  What  possible 
meaning  can  be  attached  to  the  term  real^  unless  it  raised 
a  diistinction  to  their  prejudice  ?  And  hiistorically,  we  know 
that  Great  Britain  acknowledged  their  merits  by  making 
large  provisions  for  their  indemnification;  because  for  them 
there  was  no  provision  made  for  restoring  their  property* 

It  has  been  argued  that  the  British  courts,  in  construing 
the  treaty  of  peace,  have  recognised  this  right  of  election, 
and  the  case  of  Thomas  vs.  Acklain,  before  cited,  is  supposed 
to  establish  it.  But  a  very  little  attention  to  that  case  will 
prove  the  contrary.  It  is  in  fact  the  converse  of  the  present 
dase.'  Mrs  Thomas  was  the  daughter  of  Mr  Ludlow,  an 
American  citizen  born  before  the  revolutioui  and  was  born 
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in  America  long  after  the  separation.  So  that  her  alien 
character  was  unquestionable,  unless  protected  by  the  sta- 
tute of  Geo.  IL  explaining  those  of  Anne  and  Edward.  The 
decision  of  the  court  of  king's  bench  is,  that  to  bring  her- 
self withiq  the  provisions  of  the  statute,  her  father  must  be 
shown  at  her  birth  to  have  been  both  a  naiwe  bom  and  a 
subfect  of  Great  Britain ;  that  by  the  treaty  of  peace,  the 
ling  had  renounced  all  claim  to  his  allegiance,  and  his  sub^ 
sequent  residence  in  America  proved  his  acceptance  of  that, 
renunciation. 

But  wh^n  did  South  Carolina  renounce  the  allegiance  of 
Mrs  Shanks?  We  have  the  evidence  of  the  states  having 
acquired  it ;..  when  did  she  relinquish  it?  Or  if  it  be  placed 
on  the  footing  of  an  ordinary  contract,  when  did  South 
Carolina  agree  to  the  dissolution  of  this  contract  ?  Or  when 
did  she  withdraw  her  protection,  and  thus  dissolve  the  right 
to  claim  obc^dience  or  subjection  ? 

It  is  true,  the  treaty  of  1794  drops  the  word  real,  and  sti- 
pulates generally  for  British  subjects  and  American  citizens; 
construing  the  two  treaties  as  instruments  in  pari  materia. 
This  circumstance  is  of  little  consequence;  and  however  we 
construe  it,  the  argument  holds  equally  good,  that  the  treaty 
could  have  been  only  meant  to  aid  those  who  needed  its  aid, 
not  those  who  were  entitled  under  our  own  laws  to  every 
right  which  the  treaty  meant  to  secure;  that  is,  those 
whose  alien  character  prevented  their  holding  lands,  unless 
aided  by  som^ireaty  or  statute.  Mrs  Shanks  was  not  of  this 
character  or  description ;  her  right  at  all  times  to  inherit  has 
been  recognized  by  paramount  authorhy.  But  it  is  con- 
tended, that  it  was  at  her  election  whether  to  avail  herself 
of  her  birthright  as  a  citizen  of  the  state,  or  her  birthright 
as  a  subject  of  Great  Britain. 

To  this  there  may  be  several  answers  given.  And  first,  the 
admission  of  this  right  would  make  her  case  no  l)etter  under 
the  construction  of  the  treaty ;  for,  having  no  Aeed  of  iu 
protection,  as  has  been  authentically  recognized  by  the  state 
decision,  it  cannot  be  supposed  that  she  was  an  object  con- 
templated by  the  treaty ;  she  was  not  a  British  subject  in 
Vol.  III.— 2  H 
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Ihe  sense  of  those  treaties,  especially  if  the  two  treaties  be 
eoDstraed  on  the  principle  of  instruments  in  pari  materia. 

Secondly,  if  she  had  the  right  of  election,  at  whi^t  time 
did  she  exercise  it?  for  she  canniot  claim  under  her  election, 
and  against  her  election.  If  she  exercised  it  prior  to  her 
father's  death,  then*  was  she  an  alien  at  his  death,  and 
could  not  take  even  a  right  of  entry  by  descent,  as  has 
been  distinctly  recognized  in  Hunter  va,  Fairfax,  7  Cranch, 
619,  and  I  think  iasome  other  cases.  She  then  had  noth- 
ing for  the  treaty  to  act  upon. 

Biit  if.  her  election  was  not  complete  until  subsequent  to 
her  fiither's  death,  then  it  ia  clearly  settled,  that  taking  the 
oath  of  allegiance  to  a  foreign  sovereign  produces  no  for- 
feiture, and  she  still  had  no  need  of  a  treaty  to  secure  her  * 
rights  to  land  previously  descended  to  her.'    If  the  facts  be 
resorted  to,  and  the  court  is  dalled  upon  to  fix  the  pieriod  of ' 
her  transit,  it  would  be  obliged  to  confine  itself  to  the  act 
of  her  marrying  against  her  allegiance.    It  is  the  only  free 
act  of  her  life  stated  upon  the  recordV  for  from  thence  she 
continued  sub  pptestate  yiri ;  and  if  she  or  her  descendants, 
tyere  now  interested  in  maintaining  her  original  allegiance, 
we  should  hear  it  coji tended,  and  be  compelled  to  admit, 
that  ti6  subsequent  act  of  ber  ^  life  could,  be  imputed  to  her 
.b^ause  of  her  coverture ;  and  even  her  marriage  was  proba- 
bly during  fier  in&ncy. 

But  lastly,  I  deny  this  right  of  election  alto^e^herj  as  exist- 
ing ia  JBottth  Carolina,  more  especially  at  that  time. 
'  I  bad  this  question  subo^itted  to  ipe  oh  my  circuit  some 
years  since,  and  {then  feaned/m  favour' of  this  right  of  elec- 
tion. But  more  mature  reflection  hais  satisfied  me,  that  I 
then  gave  too  much  weight  to  natural  law  and  the  sugges- 
tions of  reason  and  justice ;  in  a  case  which  ought  to  be  dis- 
posed of  upon  the  principles  of  political  and  positive  law, 
and  the  Uw  of  nations. 

That  a  government  cannot  be  too  liberal  in  extending  to 
individuals  the  right  of  using  their  talents  and  seeking  their 
fortunes  wherever  their  judgments  may  lead  them,  I  readily 
Hgree.  There  is  no  limit  short  of  its  own  security,  to  which 
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a  wise  and  beneficent  goveniment  would  restrict  its  liber-^ 
ality  on  this  subject.  But  the  questiod  now  to  be  decided 
is  of  a  very  difierent  feature ;  it  is  not  one  of  expediency,  but 
of  right.  It  is,  to  what  extent  may  {he  powers  of  govern- 
ment be  lawfully  exercised  in  restri&ining  individual  volitioi^ 
on  the  subject  of  allegiance ;  and  what  are  the  rights  of  the 
individual  when  unaffected  by  positive  legislation. 

As  the  common  law  of  Great  Britain  is  the  law  of  South 
Carolina,  it  would  here  perhaps  be  (Sufficient  to  state  that 
the  common  law  altogether  denies  the  right  of  putting  off 
allegiance.  British  subjects  are  permitted,  when  not  pro- 
hibited by  statute  (as  is  the  case  with  regard  to  her  citizens), 
to  seek  their  fortunes  where  they  please,  but  always  subject 
to  their  natural  allegiance.  And  although  it  is  not  regarded 
as  a  crime  to  swear  allegiance  to  a  foreign  state,  yet  their 
government  stands  uncommitted  in  the  subject  of  the  embar- 
rassments in  which  a  state  of  war  between  the  governments 
of  thieir  natural  and  that  of  their  adopted  allegiarice  may 
involve  the  individual.  On  this  subject  the  British  govern- 
ment acts  as  circumstances  may  dictate  to  her  policy..  That 
policy  is  generally  liberal ;  and  as  war  is  the  calling  of  many 
of  her  subjects,  she  has  not  been  rigorous  in  punishing  them 
even  when  found  with  arms  in  their  hands,  where  there  has 
been  no  desertion,  and  no  proclamation  of  recall.  The  right 
however  to  withdraw  from  their  natural  allegiance  is  uni- 
versally denied  by  the  common  law. 

It  is  true  that,  without  any  act  of  her  own,  Mrs  Shank» 
found  herself  equally  amenable  to  both  ffovernmen^  under 
the  application  of  this  Common,  law  principle.  But  from 
this  only  one  consequence  followed,  which  is,  that. so  fares 
related  to  rights  to  be  claimed  or  acquired,  or  duties  to  be 
imposed  under  the  laws  of  either  government,  she  was  liable 
to  become  the  victim  of  the  will  or  itijustice  of  either. 

If  we  were  called  upon  to  settle  the  claims  of  the  two 
governments  to  her  allegiance,  upon  the  general  principles" 
applicable  to  allegiance  even  as  recognized  by  the  contend- 
ing governments,  we  should  be  obliged'  to  decide  that  the 
superior  claim  was  in  South  Carolina.  For,  although  before 
the  revolution  a  subordinate  state,  yet  it  possessed  every 
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attribute  of  a  distinct  state;  and  upon  principles  of  national 
law,  the  members  of  a  state  or  political  entity  continue 
members  of  the  Jtate  notwithstanding  a  change  of  govern- 
men(.  The  relations  between  the  body  politic  and  its  mem- 
bers continue  the  same.  The  individual  member  and  the 
national  family  remain  the  same,  and  every  member  which 
made  up  the  body,  continues  in  the  eye  of  otlher  nations  in 
his  origina)  relation  to  that  body*  Thus  we  see  that  the 
American  government  is  at  this  day  claiming  indemnity  of 
France  for  the  acts  of  those  who  had  expelled  the  reigning 
family  from  the  throne,  and  occupied  their  place. 

But  it  is  obvious,  that  although  the  common  law  be  the 
law  of  ^uth  Carolina,  and  its  principlon  are  hostile  to  the 
right  of  putting  off  our  national  allegiance ;  the  constitution 
and  legislative  a:cts  of  South  Caroline,  when  asserting  her 
independence,  must  be  looked  into  to  determine  whether 
she  may  not  then  have  modified  the  rigour  of  the  common 
law,  and  substituted  principles  of  greater  liberality. 

South  Carolina  became  virtually  independent  on  the  4th 
of  June'  1775.  The  association  adopted  by  her  provincial 
congress  on  that  day,  constituted  her  in  effect  an  indepen- 
dent body  politic;  and  if  in.  international  affairs,  the  fact  of 
exercising  power  be  the  evidence  of  legally  possessing  it, 
there  was  no  want  of  facts  to  support  the  inference  there; 
for  officers  were  deposed,  and  at  one  time  the  most  influ- 
.  ential  men  in  the  state  were  banished  under  the  powers 
assumed  and  exercised  under  that  association.  It  required 
the  indiscriminate  subscription- and  acquiescence  of  all  the 
inhabitants  of  the  province,  under  pain  Of  banishment. 

Neither  of  the  constitutions  adopted  in  1776  or  1778  con- 
tains any  definition  of  allegiance,  or  designation  of  the  indi- 
viduals who  were«held  bound  in  allegiance  to  the  state ;  but 
the  legislative  acts  passed  under  those  constitutions,^will 
sufficiently  show  the  received  opinion  on  which  the  govern- 
ment acted  in  its  legislation  upon  this  subject. 

Neither  the  ordinance  for  establishing  an  oath  of  alijura-^ 
tion  and  allegiance,  passed  February  13,  1777,  nor  the  act 
of  March  28,  1778,  entitled  "  an  act  to  oblige  every  free 
male  inhabitant  of  this  state,  above  a  certain  age,  to  give 
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asforance  of  fidelity  and  allegiance  to  the  safne/'hotdf  out 
any  idea  of  the  right  of  election.  The  first  requires  the 
oUth  to  be  taken  by  any  otie  to  whon^it  is  tendered,  and  the 
last  requires  it  to  be  taken  by  every  male  inhabitant  above 
sixteen,  under  pain  of  perpetnaL  banishment. 

The  preamble  to  the  latter:act  indeed  admits  that  protec- 
tion and  allegiance  are  reciprocal ;  but  the  whole  course  of 
its  legislation  shows  that  the  legislature  understands  the 
right  of  election  to  belong  to  the  state  alone,  and  an  election 
to  withdraw  allegiance  from  the  state  as  a  crime  in  the  in- 
dividual. The  eleventh,  or  penal  clause,  is  very  explicit  on 
this  subject.  It  runs  thus:  <<  that  if  any  person  refusing  or 
neglecting-to  take  the  oath  prescribed  by  this  act,  and  with- 
drawing from  this  state,  shall  return  to  the  sitme,  then  he 
shall  be  adjudged  guilty  of  treason  ageiost  this  state,  "luid 
shall,  upon  conviction  thereof,  sufier  death  as  a  traitor.'' 

Nol¥,  therefore,  wb^re  there  is  no  allegiance,  there  can  be 
no  treason. 

Since,  then,  the  common  law  of  England  was  the  law  of 
allegiance  and  of  descents  in  South  Carolina^  when  this  de- 
scent was  cast' upon  the  mother,  and  since  remained  unal- 
tered by  any  positive  act  of  legislation  of/ the  only  power 
then  possessing  the  right  to  legislate  on  the  subject;  it  fol- 
lows that  the  representatives  of  Mrs  Shanks  can  derive  no 
benefit  from-  her  election ;  unless  the  right  to  elect  is  inhe- 
rent and  unalienable  in  its  nature,  and  remains  above  the 
legislative  control  of  society,  notwithstanding  the  social 
compact. 

All  this  doctrine  I  deny.  .  I  have  already  observed  that 
governments  cannot  be  too  liberal  in  extending  Ihe  right  to 
individuals;  butas  to  its  being  unalienable,  or  unaffected  by 
the  social  compact,  I  consider  it  to  be  no  more  so  than  the 
right  to  bold,  devise,  or  inherit  the  lands  or  acquisitions  of 
an  individual.  The  right  to  enjoy,  transmit,  and  inherit  the 
fruits  of  our  own  labour,  or  of  that  of  our  ancestors,  stands 
on  the  same  footing  With  the  right  to  employ  our  industry 
wherever  it  can  be  best  employed ;  and  the  obligation  to 
obey  the  laws  of  the  community  on  the  subject  of  the  right 
to  emigrate^  is  as  clearly  to  be  inferred  from  the  reason  and 
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nature  of  things,  as  the  obligation  to  use  or  exercise  any 
other  of  our  rights,  powers,  or  faculties,  in  subordination  to 
the  public  good.  There  is  not  a  writer  who  treats  upon  the 
subject,  who  does  not  qualify  the  exercise  of  the  right  to 
emigrate,  much  more  that  of  putting  off  or  changing  our  al-. 
legiance,  with  so  many  exceptions  as  to  time  and  circum- 
stances, as  plainly  to  show  that  it  cannot  be  considered  as  an 
unalienable  or  even  perfect  right.  A  state  of  war,  want  of 
inhabitants,  indispensable  talents,  tranlsfer  of  knowledge  and 
wealth  to  a  rival,  and  various  other  grounds,  are  assigned  by 
writers  on  public  law,  upon  which'a  nation  may  lawfully  and 
reasonably  limit  and  restrict  the  exercise  of  individual  voli- 
tion in  emigrating  or  putting  off  our  allegiance.  All  this 
shows,  that  whenever  an  individual  proposes  to  remove,  a 
question  of  right  or  obligation  arises  between  himself  and 
the  community,  which  must  be  decided  on  in  some  mode. 
And  what  other  inode  is  there  but  a  reference  to  the  positive 
legislation  or  received  principles  of  the  society  itself^  It  is 
therefore  a  subject  for  municipal  regulation ;  and  the  security 
of  the  individual  lies  in  exerting  his  influence  to  obtain  -laws 
which  will  neither  expose  the  commtttttty  unnai^onably  on 
the  one  hand,  nor  restrain  one  individua)^  unjiiMly  on  the 
^other. 

Nor  have  we  any  thing  to  complain  oi  in  this  view  of  the 
subject.  It  is  a  popular  and  flattering  theory,  that  the  (mly 
legitimate  origin  of  government  is  in  compact,  and  the  ex- 
ercise of  individual  will.  That  this  is  not  practically  true,  is 
obvious  from  history ;  for,  excepting  the  state  of  Massacfhu*^ 
setts, and  the  United  States,  there  isnot  perhaps  on  record, 
an  instance. of  a  government  purely  originating  in  compact. 
And  even  here,  probably,  npt  more  than  one  third  of  those 
subjected  to  the  government  had  a  voice  in  the  contract. 
Women,  and  children  under  an  age  arbitrarily  assumed,  are 
necessarily  excluded  from  the  right  of  assent,  and  yet  arbi- 
trarily subjected.  If  the  moral  government  of  our  maker 
and  our  parents  is  to  be  deduced  from  gratuitous  benefits 
bestowed  on  us,  why  may  not  the  government  that  lias  shield- 
ed our  infancy  claim  from  us  a  debt  of  gratitude  to  be  re- 
paid after  manhood  ?    In  the  course  of  nature,  man  hAs  need 
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of  protectioD  and  improvement  long  before  he  is  able  to  re- 
ciprocate these  benefits.  These  are  purchased  by  the  sub- 
mission and  services  of  our  parents ;  why  theu  should  not 
those  to  whom  we  must  be  indebted  for  advantages  so  indis- 
pensable to  the  development  of  our  powers,  be  permitted,  to 
a  certain  extent,  to  bicTd  us  apprentice  to  the  community  from 
which  they  have  been  and  are  to  be  procured?. 

If  it  be  answered  that  this  power  ought  not  to  be  extend- 
ed unreasonably,  or  beyond  the  period  when  we  are  capable 
of  acting  for  ourselves;  the  answer  is  obvious,— by  what  rule 
is  the  limit  to  be  prescribed,  unless  by  positive. municipal 
regulation  ? 

It  is  of  importance  here,  that  it  should  be  held  in  view 
that  we  are  considering  political,  not  morail  obligations.  The 
latter  are  universal  and  immutable,  but  the  former  must  fre- 
quently vary  according  to  political  circumstances.  It  is  the 
doctrine  of  the  American  court,  that  the  issue  of  the  revo- 
lutionary war  settled  the  point,  that  the  American  states  were 
free  and  independent  on  the  4th  of  July  1776.  On  that  day, 
Mrs  Shanks  was  found  under  allegiance  to  the  state  of  South 
Carolina,  as  a  natural  born  citizen  to  a  community,  one  of 
whose  fundamental  principles  was  that  natural  allegiance 
was  unalienable ;  and  this  principle  was  at  no  time  relaxed' 
by  that  state,  by  any  express  provision,  while  it  retained  the 
undivided  control  over  the  rights  and  liabilities  of  its  citi- 
zens. 

But  it  is  argued  that  this  lady  died  long  after  the  right 
of  passing  laws*of  naturalization  was  ceded  to  the  United 
States,  and  the  United  States  have  in  a  series  of  laws  admit- 
ted foreigners  to  the  right  of  citizenship,  and  imposed  an 
oath  which  contains  an  express  renunciation  of  natural  and 
every  other  kind  of  allegiance.  And  so  of  South  Carolina ; 
she  had  previously  passed  laws  to  the  same  effect.  In 
1704  she  passed  a  law  <<  for  making  aliens  free  of  this  pro- 
vince," which  remained  in  force  until  1784^  when  it  was 
syperaeded  by  the  act  of  the  26th  of  March,  <<  to  confer 
the  right  of  citizenship  on  aliens ;"  to  which  succeeded  that 
of  the  22d  of  March  1 786,. en  titled  ^*  an  act  to  confer  certain 
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rights  and  privileges  on  aliens,  and  for  repealing  the  act 
therein  mentioned." 

In  both  the  latter  acts  the  uath  of  allegiance  is  required 
to  be  taken;  and  that  oath,  as  prescribed  by  the  act  of  thd 
28th  of  March  1778,  contains  an  abjuration  of  allegiance  to 
any  other  power,  and  particularly  to  the  king  of  Great  Bri- 
tian. 

'  These  legislative  acts,  it  cannot  be  denied,  do  seem  to  hold 
dut  tlie  doctrine  of  the  right  to  change  our  allegiance,  and, 
do  furnish  ground  for  insisting,  that  it  is  absurd  in  agovernr' 
ment  to  deny  to  its  own  citizens,  the  right  of  doing,  that 
which  nt  encooragetf  to  be  done  by  the  citizens  of  other 
states. 

Most  certainly  it  is  to  be  regretted  that  congress  has  not 
long  since  passed  some  law  upon  the-  subject,  containing  a 
liberal  extension  of  this  right  to  individuals,  and  prescribing 
the  form  and  circumstances  under  which  ft  is  to  be  exer- 
cised, and  by^which  the  act  of  expatriation  shall  be  authen- 
ticated. A  want  of  liberality  in  legislating  on  this  subject 
might  involve  the  government  in  inconsistency;  but  the  queiai- 
tion  here  is  whether,  in  absence  of  such  declaration  of  the 
public  will  or  opinion,  courts  of  justice  are  at  liberty  to 
fasten  upon  the  government,  by  inference,  a  doctrine  nega- 
tived by  the  common  law,  and  which  is  in  its  nature  subject 
to  so  many  modifications. 

I  think  not.  Great  Britain  exercises  the  same  power  either 
by  the  king's  patent  or  by  legislative  enactment;  and  per- 
manent laws  exist  in  that  country  which  extend  the  rights  of 
naturalization  to  men  by  classes,  or  by  general* description.: 
Yet  this  implication  has  never  been  fastened  upon  her;  nor 
is  the  doctrine  of  her  common  lawless  sternly  adhered  tOj 
or  less  frequently  applied,  even  to  the  utmost  extent  of  the 
punishing  power  of  her  courts  of  justice.  In  practice  she 
moderates  its  severities;  but  in  this  it  is  will  and  policy  that 
gaides  her,  not  any  relaxation  of  the  restriction  upon  indi- 
vidual rights. 

There  is  indeed  one  promment  difficulty  hanging  over 
this  argument  which  it  is  impossible  to  remove.  If  it  proves 
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any  thing,  it  proves  too  much ;  since  the  infei^nce,  if  result- 
ing at  all,  must  extend  to  put  off  one's  allegiance,  as  well  to 
adopted  citizens  as  to  natural  born  citizens ;  and  to  all  times 
and  all  circumstances.  What  then  is  that  obligation,  that 
allegiance  worth,  which  may  be  changed  an  hundred  times  a 
day  1  Or  by  passing  over  from  one  army  to  another,  perhaps 
in  the  day  of  battle  ?  The  truth  is,  it  leaves  but  a  shadow 
of  a  tie  to  society,  and  converts  that  which  is  considered  as 
one  of  the  most  sacred  and  solemn  obligations  that  can  be 
entered  into,  although  confirmed  by  the  sanctity  of  an  oath, 
into  nothing  but  an  illusory  ground  of  confidence  between 
individuals  and  their  governments. 

The  idea  brings  man  back  to  a  state,  of  nature ;  at  liberty 
to  herd  with  whom  he  pleases,  and  connected  with  society 
only  by  the  caprice  of  the  moment. 

Upon  the  whole  I  am  of  opinion,  that  Mrs  Shanks  con« 
tinned,  as  she  was  born,  a  citizen  of  South  Carolina;  and  of 
course  unprotected  by  the  British  treaty. 

I  have  taken  a  general  view  of  the  subject,  although  it 
does  not  appear  precisely  whether  or  not  Mrs  Shanks  had 
attained  an  age  sufiiciently  mature  to  make  an  election  be- 
fore marriage,  or  was  ever  discovert  during  her  Ufe,  so  as- to 
be  able  to  elect  after  marriage.  I  have  reasoned  on  the  hypo- 
thesis most  favourable  to  her,  admitting  that  she  had  made 
an  election  in  authentic  form.  Nor  have  I  confined  myself 
to  authority ;  since  I  wished,  as  far  as  I  was  instrumental,  to 
have  this  question  settled  on  principle.  But  it  does  appear 
to  me,  that  in  the  case  of  Coxe  vs.  Mllvaine,  this  court 
has  decided  against  the  right  of  election  most  expressly ;  for 
if  ever  the  exercise  of  will  or  choice  might  be  inferred  from 
evidence,  it  is  Jiardly  possible  for  a  stronger  case  to  be  made 
out  than  that  which  is  presented  by  the  facts  in  that  ease. 

With  regard  to  state  decisions  upon  this  question,  I  would 
remark,  that  it  is  one  so  exclusively  of  state  cognizance,  that 
the  courts  of  the  respective  states  must  be  held  to  be  best 
acquainted  with  their  own  law  upon  it.  Though  every  other 
state  in  the  union,  therefore,  should  have  decided  differently 
firom  the  state  of  South  Carolina,  their  decisions  could  only 
determine  their  own  respective  law. upon  this  subject,  and 
Vol.  III.— 2  I 
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could  not  weakett  that  of  ^outb  Carolina  witb  regard  to  her 
own  law  of  allegiance  and  descents.  It  does  appear  singu- 
lar, that  we  are  here  called  upon  to  overrule  a  decision  of  the 
courts  of  South  Carolina,  oh  a  point  on  which  they  ought  to 
be  best  informed,  and  to  decide  an  individual  to  be  a  British 
subject,  to  whose  allegiance  the  British  courts.have  soleoonly 
decided  the  king  has  no  claim.  On  this  point  the  case  of 
Ludlow,  in  Thomas  vs.  Acklam,  is  the  case  of  Mrs  Shanks ; 
it  is  impossible  to  distinguish  them.  The  state  of  South 
Carolina  acknowledges  her  right  to  all  the  benefits  of  alle- 
giance; the  king  of  Great  Britain  disavows  all  claim  to  her 
allegiance ;  and  yet  we  are  called  upon  to  declare  her  a  Bri- 
tish subject. 

I  have  not  had  opportunity  for  examining  the  decisions  of  all 
the  states  upon  this  subject,  but  I  doubt  not  they  will  gene* 
rally  be  found  to  concur  in  principle  with  thecourt  Of  South 
Carolina,  except  so  far  as  they  depend  lipon  local  law.  This 
is  certainly  the  case  in  Massachusetts.  The  decision  in  the 
case  of  Palmer  vs.  Downer,  does,  it  is  true,  admit  the  right 
of  the  election ;  but  besides  that  that  case  is  very  imper- 
fectly, and  I  may  add  unauthentically  repbrted,  it  is  most 
certainly  overruled  in  the  subsequent  case  of  Martin  vs. 
Woods. 

Before  I  quit  the  cause  it  may  be  proper  to  notice  a  passage 
in  a  book  recently  published  in  this  country,  and  which  has 
been  purchased  and  distributed  under  an  act  of  congress ;  I 
mean  Gordon's  Digest.  There  is  no  knowing  what  degree 
of  authority  it  may  be  supposed  to  acquire  by  this  act  of 
patronage ;  but  if  there  is  any  weight  in  the  argument  in 
favour  of  expatriation  drawn  from  the  acts  of  congress  on 
that  subject,  I  presume  the  argument  will  at  some  fiitnre 
time  be  applied  to  the  doctrines  contained  in  this  book.  If 
so,  it  was  rather  an  unhappy  measure  to  patronise  it ;  since 
we  find  in  it  a  multitude  of  nisi  prius  decisions,  obiter 
dicta,  and  certainly  some  striking  misapprehensions,  ranged 
on  the  same  shelf  with  acts  of  congress.  On  the  particular 
subject  now  under  consideration,  art.  1649,  we  find  the  fol- 
lowing sentence:  "Citizens  of  the  United  States  have  a 
right  to  expatriate  themselves  in  time  of  war  as  well  as  in 
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lime  of  peace*  until  restrained  by  congress;**  and  for  this 
doctrine  the  antbor  quotes  Talbot  va.  Jansen,  3  Dall.  and 
the  case  of  the  Santissima  Trinidada,  7  Wheat.  348;  in  both 
which  cases  the  author  has  obviously  mistaken  the  argument 
of  counsel  for  the  opinion  of  the  court ;  for  the  court  in  both 
cases  expressly  wave  expressinif  an  opinion,  as  not  called  for 
by  the  case,  since  if  conceded,  the  facts  were  not  sufficient  io 
sustain  the  defence. 

The  author  also  quotes  a  case  from  1  Peters's  C.  R.  which 
directly  negatives  the  doctrine,  and  a  case  from  4  Hall's  Law 
Journal^  462,. which  must  have  been  quoted  to  sustain  the 
opposite  doctrine.  It  is  the  case  of  the  United  States  vs. 
Williams,  in  which  the  chief  justice  of  the  United  States  pre- 
sided, and  in  .which  the  right  of  .election  is  expressly  nega- 
tived, and  the  individual  who  pleaded  expatriation  is  con- 
victed and  punished. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  supreme  court  of  appeals  in  law  and  equity 
in  and  for  the  state  of  Soiith  Carolina,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is,  considered  and  de- 
clared by  this  court  that  Ann  Shanks,  the  mother  of  the  ori- 
ginal defendants,  was  at  the  time  of  her  death  a  British 
subject,  within  the  true  intent  and  meaning  of  the  ninth 
article  of  the  treaty  of  amity,  commerce  and  navigation 
made  between  his  Britannic  majesty  and  the  United  States 
of  America  on  the  19th  of  November  1794,  and  that  the 
said  original  defendants,  as  her  heirs  and  British  subjects, 
are  capable  to  take,  and  did  take  by  descent  from  her  the 
moiety  of  the  land  in  the  proceeding^  mentioned,  and  are 
entitled  to  the  proceeds  of  the  sale  thereof,  now  in  the  regis- 
try of  th^  circuit  court  of  equity,  as  in  the  said  proceedings 
mentioned.  It  is  therefore  considered  and  adjudged  by  this 
court*  that  there  is  error  in  the  decree  of  the  said  court  of 
appeals  inequity,  of  the  state  of  South  Carolina,  in  affirming 
the  decree  of  the  circuit  court,  in  said  proceedings  mention- 
^,  whereby  it  was  ordered  and  decreed,  that  the  money 
arising  from  the  sale^of  the  land  in  question,  theretofore  re- 
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served  subject  to  the  order  of  the  court,  be  paid  over  to  the 
petitioners,  as  the  only  heirs  who  are  capable  of  taking  the 
same.  And  it  is  further  ordered  and  adjudgisd  by  this  court, 
that  for  this  cause  the  decree  of  the  circuit  court  aforesaid, 
and  of  Urn  court  of  appeals  aforesaid  be,  and  each  of  them 
is  hereby  reversed.  And  it  is  further  ordered  and  adjudged 
by  this  court,  that  the  cause  be  remanded  to  the  said  court 
of  appeals,  with  directions  that  a  decree  be  entered  therein, 
that  the  said  moiety  of  the  said  proceeds  of  the  said  sale  be 
paid  over  to  the  original  defendants  (the  present  plaintiffs 
in  error)  as  their  right,  and  that  such  further  proceedings 
be  had  therein  as  to  justice  and  equity  may  in  the  premises 
appertain. 
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Jaxxs  D.  YfoLPvs.  GioxoE  F.  Ushbs. 

Where  the  point  on  which  the  Judges  of  the  eircuit  court  divided  in  opinion  wu 
not  certified,  but  the  point  of  difference  wm  to  be  aieertaioed  from  the  whole 
record,  the  court  refused  to  take  jurisdiction  of  the  case. 

This  cause  came  before  the  court  on  a  certificate  of  a  di- 
yision  between  the  judges  of  the  circuit  court  of  the  district 
of  Rhode  Island. 

When  the  case  was  opened  by  the  counsel  for  the  plain- 
tiff, it  was  found  on  inspecting  the  record,  that  the,  particular 
point  on  which  the  judges  of  the  circuit  court  had  differed, 
was  not  certified.  The  whole  record  bad  been  sent  up,  and 
it  contn'med  a  certificate  that  the  judges  of  the  court  had 
differed  in  opipidn,  without  a  specific  statement  of  what  the 
difference  was. 

The  court  refused  to  take  jurisdiction  of  the  cause,  and 
remanded  the  same  to  the  circuit  court  of  Rhode  Island, 
with  directions  to  proceed  therein  according  to  law. 

Mr  Coze,  for  plaintiff;  Mr  Whipple,  for  defendant. 
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WiiUAM  M'CLiTinr,  PLAnrriFP  in  Ebboa  «#.  Wtlus  SiLLniAir, 
Dbfeitdaiit  in  Ebxos. 

The  plaintiff  sued  the  defendmt,  •■  register  of  tlie  United  States  land  office  in 
Ohio,  for  damages,  for  having  refused  to  note  on  his  books  applications  ma^e 
by  him  for  the  purchase  of  land  within  his  flistiiet.  The.  declaration  chaifed 
the  register  with  this  refusal,  the  lands  had  never  been  epptted  for  nor  sold, 
and  were  at  the  time  of  the  application  liable  to  be  so  applied  fjw  and  sold. 
The  statute  of  limitations  is  a  good  plea  to  the  suit. 

It  is  a  well  settled  principle  that  a  stetute'of  limitations  is  the  law  of  the  forum, 
and  operates  upon  alt  who  submit  themselves  to  its  jurisdiction.    [|76] 

Under  the  thirty-fourth  secUon  of  the  judiciary  act  of  1789,  the  acts  of  UinlUtlons 
of  the  several  states,  where  no  special  provision  has  been  made  by  congress, 
form  a  rule  of  decision  in  the  courts  of  tb^  United  States,  and  the  same  eflect 
is  given  to  them  as  Is  given  in  the  state  courts.    [277] 

Construction  of  the  etatuto  of  limitations  of  the  state  of  Ohio.    [278] 

Where  thestatdte  of  limitations  is  not  restricted  to  particular  causes  of  action, 
but  provides  that  the  action,  by  its  technical  denomination,  shall  be  barred  if 
not  brought  within  i  limited  time,  every  cause  for  which  such  aetion  may  be 
prosecuted  is  within  the  statute.    [278] 

In  giving  a  construction  to  the  statute  of  limitations  of'OhiO|  the  action  being 
barred.by  its  denomination,  the  court  cannot  loo^  into  the  cause  of  action. 
They  may  do  this  in  those  cases  where  actions  are  hatred  for  causes  specified 
in  the  statute;  for  the  statute  only  operates  against  such  actions,  when  prose- 
cuted on  the  grounds  stated.    [278] 

Of  late  years  the  courts  in  England  and  in'this  country  have  censidered  statutes 
of  limitations  more  favourably  th^n  formerly.  They  rest  upoii  sound  poHeyj 
and  tend  to  the  peace  and  welfare  of  society.  The  courts  do  Jiot  now,  unless 
compelled  by  the  force  of  former  decisions,  give  a  strained  constmetioo,  to 
evade  the  effect  of  those  statutes.  By  requiring  those  who  complain  of  iojun 
riM  to  seelc  redress  by  action  at  law  within  a  reasonable  time,  a  salutary  vigi- 
lance is  imposed,  and  an  end  Is  put  to  litigation.    [278] 

ERROR  to  the  circuil  court  of  Ohio. 

In  the  circuit  court  of  Ohio,  the  plaintiff  in  error  ii^tituted 
a  suit  on  the  15th  .of  Dd^mber  1823,  against  the  defendant, 
who  was  register  of  the  United  States  land  office  at  Zanes- 
ville,  to  recover  damages  for  having,  as  register,  refused  to 
enter  an  application  in  thei  books  of  his  offic^^  for  certain 
lands  in  his  district ;  the  entry  having  been  required  to  be 
made  according  to  the  provisions  of  the  tenth  section  of  the 
act  of  congress,  passed  the  18th  pf  May  1796,  entitled  ^^an 
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act  proYidiog  for  the  vale  of  the  lands  of  the  United  States, 
in  the  territory  north  west  oFthe  river  Ohio,  and  above  the 
mouth  of  the  Kentucky  river."  The  declaration  charges, 
that  the  register,  on  the  2d  of  August  1810,  refused  to  enter 
the  application,  although  the  lands  had  never,  been  legally 
applied  for  or  sold,  and  were  then  liable  to  be  applied  for 
and  sold. 

The  defendant  pleaded  not  guilty,  and  not  guilty  within 
six  years  before  the  commeocement  of  the  suit.  To  the 
latter  plea  there  was  a  demdrrer,  and  joinder  in  demurrer. 
The  circuit  court  overruled  the  demurrer,  and  sustained  the 
plea  of  the  statute  of  limitations.  The  plaintiff  prosecuted 
this  writ  of  error ;  and  sought  to  iseverse  the  judgment  on 
the  grounds : 

1.  That  the  statute  of  limitations  does  not  mppljr  to  an 
action  upon  the  case  brought  for  an  act  of  nonfeasance  or 
misfeasance  in  oiBce. 

2.  That  no  statute  of  limitations  of  the  state  of  Ohio,  theii 
in  force,  is  pleadable  to  an  action  upon  the  ease  brought  by 
a  citizen  of  one  state  against  a  citizen  of  another,  in  the 
circuit  court  of  the  United  States  for  malfeasance  or  non- 
feasance in  office,  in  a  ministerial  officer  of  the  general  go- 
vernment ;  and  especially'^here  the  plaintiff's  rights  accrued 
to  him  under  a  law  of  congress. 

Mr  Doddridge,  for  the  plaintiff  in  error,  argued*,  that  there 
are  many  cases  within  the. words  of  the  statute  of  21  James  I. 
cb.  16,  for  limitation  of  personal  actions,  which  are  not 
within  its.  meaning ;  «s  debt  against  a  sheriff  for  an  escape; 
debt  against  a  sheriff  for  money  levied ;  actions  ex  maleficio; 
debt  for  not  setting  out  tithes  under  the  statute,  although 
founded  on  the  highest  record,  an  act  of  parliament;  debt 
on  award,,  although  founded  on  contract.  .1  Saund.  Rep.  tit. 
Statute.    5  Bac.  509.    2  Lev.  191.    Esp.  N.  P.  653. ' 

Out  of  the  clause  limiting  actions  for  words,  are  excepted, 
slander  of  title;  scandalum  magnatum.  Cro.  Ch.  141. 
Esp.  N.  P.  519. 

The  statute  does  not  extend  to  trusts,  toxharities  or  to 
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legacies.  3  Bac.  Ab.  510.  2  Lord  Ray.  852, 935. 1204.  Balk. 
301,  pi.  1 1.     5  Mod.  308.     1  Wash.  145.     4  Munf.  222. 

Statutes  of  limitation  are  kges  fori;  and  it  rests  with 
the  sovereign  power  of  the  state  to  say  how  far  the  interests 
of  the  society  it  represents  require  that  its  own  courts 
shall  be  kept  open  to  give  redress  in  each  particular  case, 
or  whether  there  shall  be  any  limitation  of  personal  actions. 
It  peculiarly  belongs  to  each  government  to  say  how  long 
its  ministerial  officers  shall  be  exposed  to  the  claims  of  those 
who  consider  themselves  aggrieved  by  their  acts  of  mis-fea- 
sance  or  nonfeasance;  consequently,  in  such  cases,  the  sta- 
tutes of  limitation  of  one  state  cannot  be  pleaded  id  bar  in 
the  courts  of  another  state.  2  Mass.  84.  1  Cainefei,  402.  3 
Johns.  261,263.  2  Johns.  198.  2'Vern.  540.  13  East, 
439,  4.'^0  7  Mass.  515.  3  Johns.  Ch.  Rep.  217,  219.  17 
Mass.  55. 

Neither  in  Virginia,  nor  in  Pennsylvania,  nor  in  New  York, 
are  cases  found  of  a  plea  of  the  statqte  of  limitations  in  an 
action  arising  ex  maleficio.  It  is  claimed,  that  the  right  to 
such  a  plea  does  not  exist  in  the  courts  of  either  of  those 
states.  There  are  no  cases  in  this  court.  In  all.  those  in 
which  the  plea  of  the  statute,  of  limitations  Jias  been  sus- 
tained, the  iBtatutes  of  the  state  have  been  pleaded  to  suits 
in  the  federal  courts.  2  Cranch,  272,  1  Condensed  Rep. 
411.  Hopkirk  vs.  Bell,  3  Cranch,  454,  1  Condensed  Rep. 
596.  Mandeyille  et  al.  V8.  Wilson.  5  Cranch,  ,15.  7 
Cranch,  156.  8  Cranch,  84.  3  Wheat.  541.  5  Wheat.  124. 
6  Wheat.  481,  497. 

The  nature  of  the  case  prevents  there  being  a  state  deci- 
sion in  affirmance  of  the  principles  claimed  for  the  plaintiff 
in  error.  The  question  is  np  more  or  less  than  this :  where 
-a  duty  is  created  by  an  act  of  congress,  to  be  performed  by 
a  ministeriiil  officer  of  the  general  government,  for  the  bene- 
.fitof  a  citizen  of  another  state,  whose  rights  grow  out  of  the 
same  law,  and'  the  injured  party,  as  a  citizen  of  another 
state,  sues  the  officer  in  a  federal  court  for  malfeasance  or  for 
nonfeasance;^ ban  that  officer  plead  in  bar  a  statute  of  the 
si&te  made  for  the  protection  of  ilsmon ministerial  officers? 
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The  circuit  court  in  the  trial  of  civil  actions  ariung  under 
the  l^w  of  a  state,  or  cognizable  by  its  courts,  where^  citizen 
of  another  state  or  a  foreigner  is  plaintiff,  act  precisely  as 
a  state  court,  and  is  bound  to  interpret  and  enforce  its  laws 
as  they  are  made  to  operate  in  the  state  courts. 

If  the  law  of  Ohio  can  be  pleaded  at  all,  it  is  the  act 
of  the  24th  of  January  1810,  which  went  into  operation  the 
1st  of  June  1810;  the  act  which  is  the  cause  of  action  in 
this  suit  having  been  done  in  August  1810.  That  law,  4  Ohio 
Laws,  page  62,  sect.  1,  provides  ^*  that  all  actions  of  tres- 
pass for  assault,  menace,  battery,  or  wounding, '  actions  of 
slander  for  words  spoken  or  libel,  or  false  imprisonment, 
shall  be  brought  within  one  year  next-after  the  cause  of  such 
actions  or  suits;  and  all  actions  upon  book  accounts,  and  for 
forcible  entry  and  detainer,  shalj  be  brought  within  four 
years  next  after  the  cause  of  such  actions  and  suits  ;  and  all 
actions  of  trespass  upon  real  property,  trespass,  detinue,  tro- 
ver and  conversion,  and  replevin,  all  actions  on  the  case,  or 
of  debt  for  rent,  shall  be  sued  or  brought  within  six  years 
next  after  the  cause  of  such  action  arose." 

This  act  is  not  a  copy  of  the  statute  of  James  I.  ch.  16 ; 
and  all  the  objections  that  would  urge  the  exemption  of 
suits,  ex  maleficio,  from  that  statute,  may  be  presented  under 
the  law  of  Ohio ;  other  exceptions  may  also  be  claimed. 
"  potions  on  the  case"  are  associated  with  actions  arising 
ex  contractu ;  and  thus  actions  arising  out  of  contract  are 
only  intended  to  be  provided  for — nothing  is  said  in  the  law 
of  actions  ex  mai<^ficio. 

If  actions  of  this  kiujd  afe  embraced  by  the  act  of  1^10, 
they  are  only  so  by  a  forced  construction  of  ^he  words  '^ac- 
tions on  the  case,"  associated  and  classed  in  the  same  statute 
with  various  actions  arisirig  ex  contractu :  while  in  a  sub- 
sequent law  of  Ohio,  passed  in  1824,  they  are  described  in 
express  terms,  and  naturally  associated  in  the  same  sentence 
with  various  other  actions,  arising  ex  delicto. 

But  if  these  actions  are  embraced  in  the  act  of  1810,  they 

must  be  such  only  as  may  be  prosecuted  against  officers 

of  the  state.    Actions  against  officers  of  the  United  States 

were  not  in  the  view  or  contemplation  of  the  legislature  of 
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Ohio  when  the  law  was  enacted,  nor  did  they  intend  to  af- 
ford protection  to  any  officer  but  one  of  the  state.  Certainly 
the  legislature  had  not  before  them  the .  protection  of  the 
registers  of  the  United  States  land  office,  from  suit^  for  a 
violation  of  duties  by  which  the  citizens  of  Ohio  might  be 
injured. 

To  appily  the  regulations  of  the  several  states  to  such  cases, 
would  produce  the  absurdity  and  injustice  of  different  laws, 
and  different  limitations  existing  in  different  states.  If  the 
power  of  state  legislatures  to  limit  actions  against  officers  of 
the  United  States  is  admitted^  the  power  over  those  oMcers 
might  be  exercised  in  other  and  in  oppressive  legislative 
provisions. 

The  statute  of  Ohio  cannot  be  enlarged  by  construction, 
so  as  to  apply  it  to  things  not  properly  within  state  con- 
trol, nor  within  the  intention  conteooplated  by  those  who  en- 
acted it. 

Mr  Berrien,  attorney  gieneral,  for  the  defendant  in  error, 
contended;  that  the  application  and  authority  of  state  sta- 
tutes oflimitations  to  suits  in  the  circuit  courts  of  the  United 
States,  had  been  frequently  decided  in  this  court.  What 
may  have  been  the  intention  of  .the  le^slatures  of  the  states 
in  enacting  limitation  laws  is  not  inquired  into,  and  is  not 
material;  the  only  question  is,  whether  the  law  applies  to 
the  case.  Faw  vs.  Roberdeau,  2  Cranch,  174,  1  Con- 
densed Rep.  483.  Hopkirk  V8.  Bell,  3  Cranch,  454, 1  Con- 
densed Rep.  595.  Marsteller  vs.  M'Clean-,  7  Cranch,  156, 
158.  King  vs.  Riddle,  7  Cranch,  168.  Bond  vs.  Jay,  7 
Cranch,  350.    Clementson  vs.  'V^illiams,  8  Cranch,  72,  &c. 

It  is. admitted  that  this  action  was  not  conomenccd  within 
six  years,  and  that  it  is  in  its  nature  an  action  which  would 
be  within  the  operation  of  the  law  of  Ohio,  unless  a  con- 
struction shall  be  given  to  that  law  difierent  from  the  general 
and  usual  import  of  its  terms. 

The  argument,  that  the  association,  of  the  action  on  the 
case  with  debt  for  rent,  proves  that  pecuniary  actions  were 
obly  to  be  barred,  will  not  be  found  correct;  as  "  forcible 
entry  anid  book  acoounu*'  are  in  the. same  association. 
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The  plain  and  obvious  coDBtruction  of  the  law  i«  that 
which  has  been  given  by  the  circuit  court*  The  diflferent 
kinds  of  action,  and  causes  of  action  upon  which  the  limi- 
tations of  the  law  werd  intended  to  operate,  were  in  the 
view  and  purpose  of  the  legislature  of  Ohio ;  the  association 
or  classification  was  not  because  the  Ckses  were  analogous, 
or  had  an  aflSnity  one  to  the  other,  but  because  of  the  in- 
tention that  the  action  of  the  statute  should  be  the  $ame  as 
to  time  on  each  of  the  members  of  the  class. 

The  words  of  the  statute  of  Ohio  bemg  general,  unless 
the  officers  under  the  government  of  the  United  States  are 
especially  exempted,  they  may  avail  themselves  of  its  pro- 
visions. 

Cited,  2  Stark,  on  Ev.  901.  1  Saund.  ST.  3  Bacon,  509. 
Ballantide  on  Limitations,  88. 

Mr  Justice  M 'Lean  delirered  the  opinion  of  the  Court : 
This  suit  was  brought  by  the  plaintiff  against  the  defend'- 
ant,  as  register  of  the  United  States  land  office  at  Zanes- 
ville,  in  thetidistrict  of  Ohio.  The  declaration  charges,  that 
on  the  2d  of  August,  in  the  year  1810,  the  plaintiff  produced 
to  the  defendant,  in  his  office  of  register,'  the  receipts  of  the 
receiver  of  public  moneys  at  that. office,  as  follows,  viz.  one 
number  three  ,thousand  two  hundred  and  fifty-five,  and  ano- 
ther number  three  thousand  two,  hundred  aiid  fifty-six, 
amounting  together  to  the  sum  of  one  hundred  and  ninety 
dollars  eighty^nine  cents  of  moneys  paid  by  the  plaintiff  to 
the  receiver,  for  the  purchase  of  public  lands  in  the  said 
district,  being  the  one-twentieth  part  of  the  purchase  money 
fdir  section  number  six,  in  township  number  twelve,  and  range 
number  thirteen,  and  fraction  number  five,  in  the  same  town- 
ship and  range  adjoining. the  said  section;  and  for  section 
number  twelve,  and  fraction  number  one,  adjoining  in  town- 
ship-number thirteen,  and  range  number  fourteen  of  public 
lands  within  that  district:  and  that  the  plaintiff  then  and 
there  applied  to  the  defendant  for  the  purchase  of  the  said 
lands,  that  is,  each  of  the  said  sections  with  the  fractions 
attached  according  to  law,  and  requested  that  his  applica- 
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tioD  sboQid  be  entered  on  the  books  of  the  defendant's  office ; 
upon  which  application,  the  defendant  informed  the  plain- 
tiff that  the  said  lands  had  been  sold  at  Marietta,  before  the 
establishment  of  the  land  office  at  Zanesville ;  end  if  not  so 
sold  there,  that  they  had  not  been  offered  at  public  sale  at 
Zanesville  :  whereupon  the  plaintiff  insisted  on  his  applica- 
tions, and. requested  to  have  them  entered,  according  to  the 
provisions  of  the  tenth  section  of  the  act  of  congress,  ap- 
proved the  18th  pf  May  1796,  entitled  ^' an  act  providing 
for  the  sale  of  the  lands  of  the  United-States,  in  the  terri- 
tory north  west  of  the  river  Ohio,  and  above  the  mouth  of 
Kentucky  river."  The  declaration  then  charges,  that  the 
register  refused  to  enter  the  application,  although  the  lands 
had  never  been  legally  applied  for  nor  sold,  and  were  then 
liable  to  be  applied  for  and  sold.  The  damages  aire  laid 
at  fifty  thousand  dollars. 

To  this  declaration  the  defendant  pleaded  not  guilty, 
whereupon  issue  is  joined ;  and  not  guilty  within  six  years 
before  the  commencement  of  the  suit.  To  the  latter  plea 
there  is  a  general  demurrer,  and  joinder  in  demurrer.  The 
circuit  court  of  the  United  States  for  the  district  of  Ohio 
overruled  this  demurrer,.and  sustained  the  plea  of  the  statute 
o^  limitations;  and  this  writ  of  error  is  brought  to  reverse 
that  decision. 

For  the  plaintiff  in  error,  it  is  cbntendbd  : 

1.  That  the  statute  of  limitations  does  not  apply  to  an  ac- 
tion upon  the  case,  brought  for .  an  act  of  nonfeasance  or 
malfeasance  in  office. 

2.  That  no  statute  of  limitations  of  the  state  of  Ohio, 
then  in  force,  is  pleadable  to  an  action  upon  the  case  brought 
by  a  citizen  of  one  state  against  a  citizen  of  another,  in  the 
circuit  court  of  the  United  States,  for  malfeasance  or  non- 
feasance in  office,  in  a  ministerial  officer  of  the  general  go- 
vernment, and  especially  where  the  plaintiff's  rights  accrued 
to  him  under  a  law  of  congress. 

The  decision  in  this  cause  depends  upon  the  construction 
of  the  statute  of  Ohio,  whieh  prescribes  the  time  within 
which  certain  actions  must  be  brought.    It  is  a  weH  settled 
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principle,  that  a  statute  of  limitations  is  the  lawof  theibrum, 
and  operates  upon  all  who  submit  themselves  to  its  jurisdic- 
tion. 

In  the  thirty-fourth  section  of  the  judiciary  act ^  of  1789, 
it  is  provided,  ^Uhat  the  laws  of  the  several  states,  except 
where  the  constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law,  jathe  courts  of 
the  United  States,  in  cases  where  they  apply." 

Under  this  statute,  the  acts  of  limitations  of  the  several 
states,  where  na  special  provision  has  been  made  by  con- 
gress, form  a  rule  of  decision  in  the  courts  of  the  United 
States,  and  the  same  effect  is  given  to  them  as  is  given  in 
the  state  courts.  The  act  m  question  provides,  ^that  all 
actions  hereinafter  mentioned,  shall  be  sued  or  brought 
within  the  time  hereinafter  limited;  all  actions  of  trespass 
for  assault,  menace,  battery  and  wounding,  actions  of  slan- 
der for  words  spoken  or  libel,  and  for  false  imprisonment, 
within  one  year  next  lifter  the  ciluse  of  such  actions  or  suits ; 
and  all  actions  of  book  accounts,  or  for  forcible  entry  and 
detainer,  or  forcible  detainer,  within  four  years  after  the 
cause' of  such  action  or  suits;  and  all  acCions  6f  trespass 
upon  real  property,  .trespass,  detinue,  trover  and  conversion 
and  replevin,  all  actions  upon  the  case,  and  of  debt  for  rent, 
shall  be  sued  or  brought  within  six  years  next  after  the  cause 
of  such  actions  or  suits." 

It  is  contended,  that  this  statute  cannot  be  so  construed 
as  to  interpose  a  bar  to  any  remedy  sought  against  An  officer 
of  the  United  States,  for  a  failure  in  the  performance  of  his 
duty  :  that  such  a  case  could  not  have  been  contemplated  by 
the  legislature ;  that  the  language  of  the  statute  does  not  ne- 
cessarily embrace  it ;  and  consequently,  the  statute  can  only 
apply  .in  cases  6(  nonfeasance  or  malfeasance,  in  office,  to 
persons  who  act  under  the  authority  of  the  state,  and  are 
amenable  to  it. 

It  is  not  probable  that  the  legislature  of  Ohio,  in  the  pas- 
sage of  this  statute,  had  Any  reierence  to  the  misconduct  of 
an  officer  of  the  United  States.  Nor  does  it  seem  to  have 
been  their  intention  to  restrict  the  provision  of  the  statute 
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to  any  particular  Qauaes  for  which  the  action  on  the  case  will 
lie.  In  the  actions  of  trespass,  debt,  and  covenant  specified, 
the  particular  causes  of  -action  barred  by  the  statute  are 
stated  4  but  this  is  not  done  in  the  action  on  the  case,  nor  is 
it  done  in  the  action  of  detinue^  trover  and  conversion,  and 
replevin.. 

Where  the  statute  is  not  restricted  to  particular  causes^of 
actioq,  but  provides  that  the  action,  by. its  technical  denotr 
mination,  shall  be  barred,  if  not  brought  within  a  limited 
time,  every  cause  for  wjiich  the  action  jnay  be  prosecuted 
is  within  the  statute- 

If  the  statute  required  the  action  of  debt  for  rent  to  be 
brought  within  six  years  from  the  time  the  cause  of  action 
arose,  the  bar  could  extend  to  no  other  action  of  debt.  But, 
if  the  statute  provided  that  all  actions  of  debt  should  be 
prosecuted  within  six  years,  then  it  would  operate  against 
the  action,  for  whatever  cause  it  was  brought. 

The  action  on  the  case  must  be  brought  withio^six  years 
from  the  time  the  cause  of  action  arose,  and  it  is  immaterial 
what  that  cause  may  be;  the  statute  bars  the  remedy,  by 
this  form  of  action,  if  it  be  not  prosecuted  within  the  time. 

In.  giving  a  construction  to  this  statute,  where  the  action 
is  barred  by  its  denomination,  the  court  cannot  look  ioto  the 
cause  of  action.  They  may  do  this  in  those  cases  where  ac- 
tibnsare  barred  when  brought  for  causes  specified  in  the 
statute ;  for  the  statute  only  operates  against  such  actions 
when  prosecuted  on  the  grounds  statcid. 

By  bringing  his  action  on  the  case,  the  plaintiff  has  select- 
ed the  appropriate  remedy  for  the  injury  complained  of. 
This  remedy  the  statute  bars.  Can  the  court  then,«by  refer- 
ring to  the  ground  of  the  action,  take  the  case  out  of  the 
statute. 

The  demurrer  admits'the  plea  of  the  statute ;  and  as  it  de- 
clares, in  express  terms,  that  the  action  is  barred,  the  court 
CBJi  give  no  other  effect  to  it  by  construction. 

Of  late  years  the  courts  in  England,  and  in  this  country, 
have  considered  statutes  of  limitations  more  favourably  than 
formerly.  They  rest  upon  sound  policy,  and  tend  to  the 
peace  and  welfare  of  society.  The  courts  do  not  now,  unless 
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compelled  by  the  force  of  former  deciBionSy  give  a  strained 
coDBtractioD,  to  evade  the  eflfect  of  those  statutes.  By  re- 
quiring those  who  complain  of  injuries  to  seek  redress,  by 
action  at  law,  within  a  reasonable  time,  a  salutary  vigilance 
is  imposedj  and  an  end  is  put  tolitigation. 
The  judgment  in  this  case  must  be  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
rjBCord  from  the  ..circuit  court  of  the  United  States  for  the 
district  of  Ohio,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed  with  costs. 
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Jambs  Xaokson,  on  tbx  bbmub  of  Habman  Y .  Habt,  pLAiNTiFr 

IN  EltBOH  99.  EUAS  LaKFHISB,  DeFBNDANT  IN  EbROB. 

This  court  bat  no  authority,  on  a  writ  of  error  from  a  state  court,  to  declare  a  state 
law  Toid  on  account  of  its  collision  with  a  state  constitution  ;  it  not  being  a 
cue  embraced  in  tbe  judiciary  act,  which  gives  the  power  of  f  writ  of  error  to 

.    tbe  highest  Judicial  tribunal  of  the  state.     [288] 

The  plaintiff  in  error  claimed  to  recover  tbe  land  in  controversy,  having  derived 
his  title  under  a  patent  granted  by  tbe  state  of  New  York  to  John  Cornelius; 
He  insisted  that  the  patent  created  a  contract  between  tbe. state  and  tbe 
patentee,  bis  heirs  and  assigns,  that  they  should  enjoy  the  laqd  free  from  any 
legislative  rtegqlations  to  be  made  in  violation  of.  the  constitution  of  tbe  state, 
and  that  an  act  passed  by  tbe  legislature  of  New  York,:  subsequent  to  tbe 
patent,  did  violate  that  contract.  Under  that  act  commissioneis  were  appoint- 
ed to  investigate  tbe  contending  titles  to  all  the  lands  held  under  such  patenta 
as  that  granted  to  John  Cornelius,  and  by  their  proceedings,  without  the  aid 
of  a  jury,  tbe  title  of  tbe  defendants  in  error  was  established  against,  and  de- 
feating tbe  title  under  a  deed  made  by  John  Cornelius,  tbfi  patentee,  and  which 
deed  was  executed  under  tbe  patent. 

This  is  not  a  case  within  tbe  clause  of  tbe  constitution  of  tbe  United  States, 
which  prohibits  a  state  from  passing  laws  which  shall  impair  the  obligation 
of  contracts.  The  only  contract  made  by  tbe  state  Is  a  grant  to  John  Come<N 
lias,  bis  heirs  and  assigns  of  the  land.  The  patent  contains  no  covenant  to  do 
or.  not  to  do  any  further  act  in  relation  to  tbe  l^nd ;  and  tbe  court  are  not  in- 
clined to  create  a  contract  by  implication.  The  act  cf  the  legislature  of  New 
York  does  not  attempt  to  take  the  land  from  the  patentee,  tbe  grant  remainr  in 
lull  effect ;  and  tbe  proceedings  of  the  commissionets  under  the  law,  operated 
upon  titles  derived  Under,  and  not  adversely  to  tbe  patent.    [289] 

It  Is  within  the  undonbted  powers  of  state  legislatures,  to  pass  recording  acts  by 
which  tbe  elder  grantee  shall  be  postponed  to  a  younger,  if  tbe  prior 'deed  is 
not  recorded  witbih^  a  limited^me;  and  tbe  power  is  tbe  same  whether  the 
deed  Is  dated  before  hv  after  tbe  recording  act  Though  tbe  effect  of  such  a 
deed  is  to  render  tbe  prior  deed  fraudulent  and  void  against  a  subsequent, pur- 
ebaser,  it  is  not  a  law  vioktlng  tbe  obfigation  of  contracts.  So  too  is  tbe 
power  to  pass  Ihnltation  laws.  Reasons  of  sound  policy  have  led  tolthe  general 
adoption  of  laws  of  this  description,  and  their  validity  cannot  be  questioned. 
The  time  .and  manner  of  their  operation,  the  exceptions  to  them,  and  the  acts 
from  which  the  time  limited  shall  begin  to  run,  will  generally  depend  on  tbe 
•oond  discretion  of  tbe  legislature,  according  to  tbe  nature  of  tbe  titles,  tbe 
rituation  of  tbe  country,  and  tbe  emergeiicy  which  leads  to  their  enactment. 
Cases  may  occur,  where  the  provisions  of  a  law  on  these  subjects  may  be  so 
unreasonable  as  to  amount  to  a  denial  of  a  right,  and  to  call  for  the  interposi- 
tion of  this  court.    [290] 

THIS  was  a  writ  of  error  to  the  court  for  the  trial  of  im- 
peaebments  and  correction  of  errors  for  the  state  of  New  York. 
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An  action  of  ejectment  was  commenced  in  the  supreme 
coun  of  N^w  York,  to  May  term  1825,  for  li  tract  of  land, 
part  of  lot  number  thirty-six,  in  Dryden,  Tompkins  county, 
part  of  the  military  tract,  and  formerly  part  of  Onondaga 
county.  The  cause  was  tried  in  June  1826,  and  a  verdict 
and  judgment  were  rendered  for  the  defendant.  On  the 
trial  of  the  cause,  a  bill  af  exceptions  was  tendered  by  the 
plaiQtiflr,  and  a  writ  of  error  .was  prosecuted  by  him' to  the 
supreme  court  of  errors  of  the  state  of  New  York,,  where 
the  judgment  of  the  court  below  was  affirmed ;  and  the 
plaintiff  brought  up  the  case  to  this  court  by  writ  of  er^or. 
The  title  of  the  plaintiff,  as  stated  in  the  bill  of  exception^, 
was  derived  under  letters  paten t»  for  the  whole  tot  number 
thirty-six,  issued  to  John  Cornelius,  and  his  heirs  and  assigns, 
under  the  great  seal  of  the  state  of  New  York,  dated  the 
17th  of  July  1790;  and  a  conveyance  in  fee  of  the  lot  from 
the  patentee  to  Henry  Hart,  dated  the  17th  of  January  1784, 
duly  proved  and  deposited  for  record^  according  to  the  pro- 
visions of  a  statute  of  the  state,  on  the  25th  of  April  1795. 
Evidence  was  also  given  to  prove  that  Henry  Hart  died  some 
time  in  the  summer  of  1788,  leaving  the  lessor  of  the  plain- 
tiff hia  heir  at  law,  he  being  then  a  minor,  aged  about  five 
years.  That  about  the  year  1791,  he  was  taken  to  Canada 
by  his  paternal  uncle,  and  afterwards  entered  into  the  em- 
ploy of  the  North, West  Company,  and  continued  in  the  same 
for  upwarda  of  sixteen  years,  and  then  returned  to  New 
York ;  and  has  lince  resided  in  Albany  In  that  state. 

The  title  of  the  defendant  was  derived  from  the  sanfie  pa- 
tent to  John  Cornelius,  and  under  a  deed,  executed  by  him, 
dated  Jane  23^  1784,  duly  proved  October  31,  1791)  aiid 
deposited,  according  to  the  statute,  April  3, 1795.  By  this 
deed,  the  premises  in  dispute  were  conveyed  to  Samuel 
Brown.  On  the*  25th  of  January  1793,  Brown  conveyed  to 
William  J.  Yredenburgh  and  Johii  Patterson;  on  the  9th  of 
June  1800,  Yredenburgh,  for  himself  and  as  attorney  for  Pat- 
terson, regularly  constituted,  conveyed  to  Gerret  H.  Van 
Wagoner;  who  on  the  9th  of  June  1800,  conveyed  to  Wil- 
liam J.  Yredenburgh ;  and  by  a  deed  duly>  executed  by  Yre- 
denburgh, July  5,  1800,  duly  acknowledged  and  recorded, 
Vol.  III.— 2  L 
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the  premises  were  vested  in  Elias  Lamphire,  the  defeodaiit  . 
in  error. 

On  the  24th  of  March  1797,  the  legislature  of  New  York 
passed  ^<  an  act  to  settle  disputes  cpneerHing  the  titles  to 
lands  in  the  county  of  Onondaga." 

The  preamble  of  that  law  recites : 

Whereas  a  convention  of  delegates  from  a  number  of 
towns  in  the  county  of  Onondaga  havei,  by  their  petition  pre- 
sented to  the  legislature,  prayed  that  a  law  may  be  passed, 
authorising  a«sp$edy  and  equitable  mode  of  settling  disputes 
relative  to  the  titles  of  land  in  that  county :  therefore,,  be  it 
exacted,  &c. 

The  first  section  appoints  commissionerSi  with  full  power 
to  bear,  examine,  award  and  determine,  according  to  law 
and  equity,  all  disputes  and  controversies  respecting  the 
titles,  and  all  claims  whatsoever  to  any  lands  in  the  county 
of  Onondaga,  and  to  examine  any  party  or  parttiecr  submit* 
ting  to  their  examination  and  witnesses  on  oath,  and  to 
commit  any  witness  refusing  to  be  sworn  or  to  answer  any 
question  or  questions  touching  the  premises,  to  the  -gaol  of 
the  county  in  which  they  may  then  sit,  there  to  remain  until 
he  or  she  shall  submit  to  be  sworn,  and  to  answer  such  ques- 
tion or  questions :  provided  always,  that  no  person  shall  be 
obliged  to  answer  any  question  which  may  tend  to  charge 
himself  or  herself  with  any  crime,  nor  shall  any  witaess  be 
compelled  to  answer  any  questioner  questions  wherein  he 
Or  she  shall  be  interested. 

The  second  section  directs  that  the  commissioners  shall 
proceed  to  execute  tbeir  trusts,  and  shall  meet  for  the  pur* 
pose  at  times  niost  convenient,  in  the  county  of  Onondaga, 
and  shall  cause  their  award  or  determination  upon  every 
claim  or  controversy  respecting  any  lands  in  the  said  county 
of  Onondaga,  to  be  entered  in  a  book  or  books  to  be  by  them 
provided  for  that  purpose;  which  award  or  determination 
shall,  after  the  expiration  of  two  years  after  the  making  there- 
of, become  binding  and  conclusive  to  all  persons,  except 
such  as,  conceiving  themselves  aggrieved  by  any  such  award 
or  determination,  shall  within  the  said  two  years  dissent  from 
the  same,  and  give  notice  thereof  to  the  said  commissioners, 
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or  file  the  same  in  the  office  of  the  clerk  of  the  county  of 
.Ooondaga;  and  shall  also,  if  not  in  the  actual  possession  of 
such  land,  within  three  years  after  such  award  or  determi- 
nation commence  a  stiit  or  suits,  either  at  law  or  in  equity, 
to  recover  the  land  or  to  establish  his  or  her  right  to  the  same, 
and  shall  prosecute  such  suit  or  suits  to  effect;  in  which  case, 
such  award  or  determinatioa  shall  not  operate  as  a  bar  to 
such  suit  or  suits,  but  if  no  such  i^it  or  suits  are  brought: 
within  the  times  aforesaid  and  prosecuted  to  effect,  then  the 
said  award  or  determination  of  the  comniissioiiers  shall  be 
final  and  conclusive  ;  and  in  case  any  such  suit  commenced 
within  the  time  aforesaid  shall  abate  by  the  death  of  the  de- 
fendant, then  the  party  dissenting,  or  if  by  hi&i  death,  then 
his  heirs  or  devisees,  may  at  any  time  within  one  year  revive 
such  suit,  or  if  necessary  commence  a  new  suit  for  the  pur- 
pose aforesaid,  and  prosecute  the  same  with  like  effect  as 
such  first  suit  might  have  been  prosecuted,  if  it  had  not 
abated  as  aforesaid  ;:  and  the  said  commissioners  are  hereby 
directed  to  ente^t  in  the  said  book  or  books  a  note  of  the 
time  of  receiving  every  such  dissent ;  and  when  they  .shall 
have  executed  the  trusts  and  duties  by  this  act  comniitted  to 
them,  they  shall  deposit  the  said  book  or  books  in  the  office 
of  the  clerk  of  the  siaid  county  of  Onondaga,  there  to  remain 
as  records  of  their  proceedings  :  provrdM  always,  that  if  the 
parties  in  any  case  will  enter  into  aq  agreement  before  the 
said  commissioners,  to  abide  by  their  determination,  then 
and  in  every  such  case  the  award  or  determination  of  the 
saidxommissioners  shall  be  final  and  conclusive  as  to  such 
parties  and  their  heirs  for  ever. 

The  third  section  directs  notice  of  their  appointment  and 
of  the  time  and  place  of  their  meeting  to  be  given  by  the 
commissioners,  and  that  the  notice  shall  require  all  persons 
having  any  dispute  or  controversy  respecting  any  title  or 
claim  to  any  land  in  thesaidcounty  of  Onondaga,  to  appear 
in  person,  or  by  their  agents  or  attorneys,  before  the  said 
commissioners,  at  the  time  and  place  therein  mentioned,  to 
exhibit  thein  claims,  that  the  said  commissioners  may  pro- 
ceed in  the  execution  of  the  trustis  committed  to  them. 
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By  the  sixth  section  it  is  declared,  that  as  to  all  lands  in 
the  county  to  which  no  adverse  claim  shall  be  niade,  an  en- 
try, to  that  effect  shall  be  made  in  the  books  of  the  commis- 
sioners, but  ia  cases  of  interfering  claims  they  shall  examine 
and  determine  the  same ;  and  in  all  cases  where  there  are 
filed  or  recorded  in  the  said  office  two  or  more  deeds  from 
one  and  the  same  person,  of  in  the  same*  right  to  different 
persons,  if  .any  person  interested  under  either  of  them  shdl 
negUct  to  make  his  claim,  and  ip  all  cases  where  several 
persons  appear  to' have  claims  to  one  and  the  same  piece  of 
land,  and  any  of  them  do  not  Appear  before  the  said  com- 
missioners, they  shall  cause  a  notice  to  be  published  in  the 
newspapers  aforesaid,  and  continued  for  six  weeks,  requiring 
all  persons  interested  in  such  land  to  appear  at  a  certain 
time  and  place  therein  mentioned,  not  less  than  six  months 
from  the  date  of  such  notice,  and  exhibit  their  claims  to  the 
same  land  ;  and  after  the.cxpiration  of  the  time  therein  men- 
tioned, it  shall  be  lawful  for  the  said  comniissioners  to  pro- 
ceed to  the  examination  and  determination  of  all  matters 
concerning  the  said  land,  and  the  title  to  the  same,  whether 
all  or  any  of  the  parties  inter^ted  therein  appear  and  exhi- 
bit their  claims  or  not ;  saving  to  all  perspns  aggrieved  by 
any  such  award  or  determination  the  right  of  dissenting  and 
prosecuting  in  the  manner  aforesaid. 

The  seventh  provides,  that  if  the  party  dissenting  from  the 
award  of  the  commissioners  shall  be  in  the  actual  possession 
of  the  premises,  then  the  award  of  the  commissioners  shall 
be  as  to  such  person  of  no  effect ;  and  unless  the  party  in 
vvhose  favour. the  award  of  the  comraissioners  shall  be  made, 
shall  within  three  years  commence  a  suit  to  establish  his 
title  to  the  knd,  and  shall  prosecute  the  same  to  effect,  then 
he  shall  be  for  ever  barred  of  all  right  or  claim  to  the  land. 

The  eighth  section  declares,  that  neither  the  act  nor  any 
thing  therein  contained  shall  be  construed  to  the  prejudice 
of  any  person  uqder  the  age  of  twenty-one  years,  or  feme 
covert,  or  person  not  of  sound  mind,  or  in  prison ;  if  such  in- 
fimt,  feme  covert,  person  not  sound  of  mind,  or  prisoner, 
shall  within  three  years  after  coming  to  the  age.  of  twenty- 
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one  years,  becbmiDg  di^covef  t,  of  sound  mind,  and  at  liberty, 
make  their  dissent,  and  bring  their  suit  and  prosecute  the 
same  to  efiect. 

The  twelfth  section  prohibits  the  exercise  of  any  powers 
under  the  act  aftci  the  1st  day  of  June  1800. 

.On  the  17th  of  December  1799,  two  of  the  commissioners 
made  an  award  in  the  following  terms. 

^'Having  heard  the  proofs  and  allegations,  and  examined 
the  title  of  such  of  the  parties  interested  in  lot  number  thirty- 
six,  in  the  township  of  Dryden,  in  the  county  of  Ca:yuga,«s 
have  appeared  and  exhibited  claims  to  the  said  lot,  and 
haying  also  inspected  the  records  and  files  remaining  in  the 
office  of  the  clerk  of  the  county  aforesaid^  relative  thereto, 
and  doe  deliberation  being  had  thereon,  we,  the  commis- 
sioners, appointed  by  and  in  pursuance  of  the  act  entitled 
"an  act  to  settle  disputes  concerning  titles  of  lands  in  the 
c6unty  of  Onondaga,"  do,  m  pursuance  of  the  authority  given 
us  in  and  by  the  said  act,  award  and*  determine,  that  Wil- 
liam J.  Vredenburgh  and  John  Patterson  are  entitled  to,  and 
stand  seised  in  their  demesne  of  an  absolute  estate  of  inhe- 
ritance; in  and  to  the  same  lot,  subject  to  the  reservations, 
provisions,  and  conditions  contained  in  the  original  grant." 

Mr  Storrs,  for  the  plaintiff  in  error,  contended :  that  the 
judgment  of  the  supreme  court  of  error  for  the  state  of  New 
York  was  erroneous,  and  should  be  reversed,  for  these  rea- 
sons. 

1.  The  letters  patent,  granting  the  lot  to  John  Cornelius, 
created  a  contract  with  the  grantee,  his  heirs  and  assigns, 
that  they  should  enjoy  the  same  free  from  any  legislative  re- 
gulations, to  be  made  in  violation  of  the  constitution  of  the 
state. 

2.  The  act  of  the  legislature  of  the  state  of  New  York 
violated  the  constitution  of  the  state  and  the  United  States; 
and  the  determination  or  award  of  the  commissioners  under 
it  was  a  nullity. 

3.  It  violated  that  provision  of  the  constitution  of  the  state 
which  ordains,  that "  the  legislature  of  this  state  shall,  iat  no 
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time  hereafter,  institute  any  new  court  or  courts,  but  such  as 
shall  proceed  according  to  the  course  of  the  common  law." 

4.  It  violated  that  article  of  the  state  constitution  which 
ordained,  that  "  trial  by  jury,  4n  all  dases  in  which  it  hath 
heretofore  been  used  in  the  colony  of  New  York,  shall  be 
established,  and  remain  inviolate  for  ever." 

5.  It  was,  therefore,  as  well  for  these  violations  of  the  state 
constitution  as  on  general  principles,  a  statute  which  im- 
paired the  obligation  of  contracts. 

6.  The  Onondaga  commission  was  a  court,  within  the 
meaning  of  the'  constitution  of  the  state,  which  did  not  pro- 
ceed according  to  the  course  of  the  common  law- 

7.  It  was  without  precedent ;  and  was  an  arbitrary,  ex 
parte,  and  summary  tribunal,  proceeding  in  violation  of  all 
the. securities  of  property,  which  the  citizens  of  that  state 
had  jconfided  by  their  constitution  to  the  protection  of  their 
common  law  courts. 

Mr  Hoffman^  for  the  defendant  m  error,  made  the  follow- 
ing points : 

1.  On  a  writ  of  error,  to  the  court  of  last  resort,  in  a  state; 
under  the  circumstances  of  this  case;  the  only  error  which 
can  be  alleged  or  regarded  is,  that  the  act  of  the  legislature, 
in  pursuance  of  which  the  award  was  made,  is  repugnant  to 
the  constitution  of  the  United  States. 

2.  The  act  of  the  legislature  of  New  York,  entitled  ."an 
act  to  settle  disputes  concerning  the  title  to  lands  in  the 
county  of  Onondaga,"  passed  the  24th  of  March  1797,  is  not 
repugnant  to  the  constitution  of  the  United  States,  nor  is  the 
award  under  it. 

3.  The  plaintiff  in  error  contends  that,  the  patent  of  the 
state  of  New  York  implies  a  contract  on  the  part  of  the  state 
with  the  grantee,  his  heirs  and  assigns,  for  ever ;  thai  'the 
legialature  of  the  state  should  not  pass  any  law  effecting  the 
estate^  contrary  to  the  stale  constitution :  that  the  law  con- 
stituted a  court  which  did  not  proceed  by  jury,  according  to 
the  course  of  the  common  law,  and  thus  the  act  impairs  the 
obligation  of  an  implied  contract,  and  violates  the  constitu- 
tion of  the  United  States : 
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FAr  the  defendant  it  is  denied,^  that  any  woh  contfiust 
can 'be  inferred  or  implied  from  the  grant,  nor  toy  other  thao 
such  as  could  have  been  fairly  implied  fi%/m  it,  if  it  had  been 
4»^de  by  the  late  colony  of  New  York,  or  by  any  citizen  of 
the  state,  or  of  lands  lying  without  the  state ;  and  the  law  will 
not  imply  a  covenant  not  to  do  an  act  which  the  state  con-^ 
stitutfon  had  made  impossible. 

The  act  of  March  24,  1797  is  not  contrary  to  the  consti- 
tution of  the  stated  bqt  has  been  uniformly  declared  by  the 
courts  of  the  state,  and  lately  hf  its  highest  court  of  judica- 
ture, to  be  constitutioBal ;  and  their  decision  is  final  on  this 
question. 

6.  The  Onondaga  commissioners  were  not  a  court;  and 
eouM  hoi  make  any  judicial  sentence  respecting  these  lands: 
by  the  proviso  to  the  third  section  ofthe  act,  where  the  par- 
ties would  agree  befpre  them  to  abide  by  their  determination, 
thisitward  is  declared  to  be  fiiilal :  in  all  othei*  cases  they  act- 
ed as  commissioners  to  ascertain  and  report  the  state  of  the 
title  to  these  lands. 

6.  Their  award,  arsuob,  had  no  effect  or  force  to  divest  or 
impair  the  estate  s  and  if  a  party  is  concluded  by  iti  it  is  be- 
GouKe  he  haS' consented  and  agreed  tberetoj  by  his  neglect 
ip^file  bia  dissent,  and  bring  his  iuit  within  the  period  pre- 
scribed by  law. 

The  act  is  a  beneficial  statu0  of  limitations,  which  did 
not-  begin  to  run  udtil  after,  the  award  w$s  made,  and  doea 
not  impair  the  obligations  of  atay.  contract. 

Mr  Justice  Bii^vwXN  delivered  the  opinion  ofthe  Court. 

Both  parties  claim  the  premises  in.  question,  under  John 
Cornelius,  to.Whom  the  state  of  New  York  granted  them  by 
paleot,':dated  the  7th  of  July  ^1790,  in  consideration  of  his 
military  services  in  the  revolutionary  war. 

Sit  years  before  the  date  of  the  patent,  and  while  the  title 
of  Cornelius  was /imperfect,  he  conveyed  the  premises  to 
Heo^y  Hartv  the  father  of  the  plaintiff's  lessor,  by  deed  dated 
January  the  i7th,  1784,  proved  and  (iepoBited  in  the  ojffice  of 
the  cligM-k  ol  the  qOunty  of  Albany,  according  to  law,  on  the 
aiSthof  April  179$. 
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Qenry  Qart  died  io  1T88,  leayiDg  th^^  plaintiff^  bit  oh\f 
childi  and  heir  at  law,  wKo  was  born  the  Slst  of  September 
lf84,  removed  to  Canada  ia  179l9an<|  remained  there  till 
18Q7  or  iBOByWhen  he  returned  to  Albady,  where  he^  re- 
sided till  the  commencement  of  this  snit  of  May  term  1836: 
he  claims  as  heir  at  law.  to.  his  father 

On  the  33d.  of  June  1784,  John  Corn^litts  conveyed ;the 
same  premises  to  Samuel  Broom  by  deedj  duly  proved  and 
deposited  as  aforesaid  on  the  3|^  of  April  1795.  The  title  of 
Broom,  by  sundry^  mesne  conveyances,  became  vested,  in 
WitUam  J./Vredenburghy  whoconveyed  t^  the  defendant. 
The  premises  were  vacant  till  1808,  when  possession*  waa 
taken  under  Vredenburgh,  who  then  Hald  the  tkle  of  Broom.. 

The  defendant  did  not  question  the  original  validity  of  the 
deed  to  Henry  Hart,,  but  rested  his  defence  on, an  act  of  as- 
sembly of  the  state  of  New  York,  passed  the  24th  oCMarcb 
1797,  to  settle  disputes  concerning 'titles  to.  lands  in  the 
QOunty  of  Onondaga,  the  provisions  of  whieh  lure  set  forth, 
in  the  case. 

The  defendant  offered  in  evidence  an  award  madf  by  two; 
of  tbe  cpmmissioiiierpi  appointed  .by  this  act,  awarding  i  the 
land  in  controversy  tor  William  J.  Vredehborgh  Md  Jphtt 
Patterson  (to  whom  Broom  had  conveyed)  $  the  award  was 
dated  December  17th,  1799,  and  no  dissent  was  entered  hf, 
the  plaintiff.  The  court'  admitted  the  award  to  be  read  iia 
evidence ;  and  jgave  In  charge  to  the  jury,  that  it  was'coinpe- 
tent  and  conclusive  to  defeat  the  title  of  the  plaintiff.  Judg- 
ment was  rendered  for  the  defendant  in  the  supreme  court, 
and  affirmed  in  the  court  of  errors;  and  the  case  comes  before 
us  by  writ  of  error,  under  the  twenty-fifth  section  of  the  ju- 
diciary aiet. 

The  plaintiff  contends,  that  the  act  of  the  34th  of  March' 
1797,  and  all  proceedings  under  it,  are  void ;  being  a  violn- 
tion  both  of  that  part  of  the  constitution  oif  the  United  States 
which  declares,  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts,  and  of  the  constitution  of  the 
state  of  New  York,  which  declares  that  the  legislature  shall 
at  no  time  institute  any  new  cpurt  but  such  as  shall  proceed 
according  to  the  course  of  the  common  law ;,  and  that  trial  by 
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jury  in  all  cates  in  which  it  hath  heretofore  been  uied,  shall 
be  estfibliflhed,  and  remain  inviolate  for  ever. 

This  court  has  no  authority,  on  a  writ  of  error  frdm  a  state 
court,  to  declare  a  state  law  v.oid  on  account  of  its  collision 
with  a  state  constitution ;  it  not  being  a  ease^mbraced  in  the 
judiciary  act,  which  alone  gives  power  to  issue  a  writ  of  error 
in  this  case;  and  will  therefore  refrain  from  expressing  any 
opinion  on  the  points  made  by  the  plaintiff 's  counsel,  in  rela- 
tion to  the  constitution  of  New  York. 

The  plaintiff  insists,  that  the  patent  to  John  Cornelius  cre^ 
ates  a  contract  with  the  grantee,  his  heirs  and  assigns,  that 
they  should  enjoy  the  land  therein  granted,  free  from  any  le- 
gislative regulations  to  be  made  in  violation  of  the  consti- 
lotion  of  the  state ;  that  the  act  hi  question  does  violate  some 
of  its  provisions ;  and  therefore  impairs  the  obligation  of  a 
contract 

,  The  court  are  not  inclined  to  adopt  this  reasoning,  or  to 
consider  this  as  a  case  coming  fairly  within  the  clause  of  the 
constitution  of  the  United  States  relied « on  by  the  plaintiff. 
The  only  contract  made  by  the  state  is  a  grant  to  JohnCor^ 
nelius,  bis  heirs  and  assigns,  of  the  land  in  question:  the 
patent  contains  no  covenant  to  do  or  not  to  do  any  further 
act  in  relation  to  the  Jand ;  and  we  do  hot,  in  this  caise,  feel 
at  liberty  to  create  one  by  implication.  The  state  has  not 
by  this  act  impaired  the  force  ofihe  grant ;  it  does  not  pro- 
fess or  attempt  to  take  the  land  from  the  assigns  of  Corne- 
lius, and  give  it  to^ne  not  claiming  under  him ;  neither  does 
the  award  produce  that  effect :  the  grant  remains  in  full  force, 
the  property  conveyed  is>  held  by  his  grantecKand  the  state 
asserts  no  claims  to  it»  The  question  between  the  parties 
i9,  which  of  the  d^ds  from  Cornelius  carries  the  title.  Prer 
suming  that  the  laws  of  New  York  authorized  a  soldier  to 
convey  his  bounty  land  before  receiving  a  patent,  and  that 
at  the  date  of  the  deeds  there  was  no  law  compelling  the 
grantees  to  record  them,  they  would  take  priority  from  their 
date.  This  is  the  legal  result  of  the,  deeds,  but  there  is  no 
contract  on  the  part  of  the  state^  that  the  priority  of  title 
shall  depend  solely  on  the  principles  ofihe  common  law,  or 
that  the  state  shall  pass  no  law  imposing  on  a  grantee  the 
Vol.  III*-r2M 
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{Mrrormanceof  acts  which  were  not  necessary  to  the  legal 
operation  of  his  deed  at  the  time  it  was  delivered.  It  is 
within  the  undoubted  power  of  state  legislatures  to  pass  re- 
cording acts,  by  which  the  elder  grantee  shall  be  postponed 
to  a  younger,  if  the  prior  deed  is  net  recorded  within  the 
limited  time ;  and  the  power  is  the  same  whether  the  deed  is 
dated  before  or  afler  the  passage  of  the  recording  act. 
Though  the  effect  of  such  a  law  is  to  render  the  prior  deed 
fraudulent  and  void  against  a  subsequent  purchaser,  it  is  not 
a  law  impairing  the  obligation  cf  contracts ;  such  to.o  is  the 
power  to  pass  acts  of  limitations,  and  their  effect.  Reasons 
of  sound  policy  have  led  to  the  general  adoption  of  laws  of 
both  descriptions,  and  their  validity  cannot  be  questioned. 
The  time  and  manner  of  their  operation,  the  exceptions  to 
tbeni,  and  the  acts  from  which  the  time  limited  shall  begin 
to  run,  will  generally  depend  on  the  'sound  discretion  of  the 
legislature,  according  to  the  nature  of  the  titles,;  the  situa- 
tion of  the  country,  and  the  emergency  which  leads  to  their 
enactment.  Cases  may  t>cear  where  the  provisions  of  a  law 
on  those  subjects  may  be  so  unreasonable  as  to  amount  to  a 
denial  of-  d  right,  and  call  for  the  interposition  of  the  court ; 
but  the  present  is  not  one. 

The  state  of  New  York,  ^n  1794,  had  felt  ttje  necessity 
of  legislating  on  these  military  landis.  The  preamble  to  the 
recording  act  of  January  1794,  shows  very  strongly  the  policy 
of  compelling  the  deeds  for  these  lands  to  be  recorded ;  and 
the  known  condition  x>f  that  part  of  the  state,  covered  by 
.military  grants,  presented  equally  cogent  reasons,  in  our  opi- 
nion, for  the  passage  of  the  act  in  question. 

As  this  court  is  confined  to  the  consideration  of  only  one 
question  growing  out  of  this  law,  we  do  not  think  it  neces- 
sary to  examine  its  provisions  in  detail :  it<  is  sufficient  to 
say,  that  we  can  see  itothingin  them  inconsistent  with  the 
constitution  of  the  United  States,  or  the  principles  of 
sound  legislation.  Whether  it  is'  considered  as  an  act  of 
limitations,  or  one  in  the  nature  of  a  recording  act,  or  as  a 
law  sui  generiiEi,  called  for  by  the  peculiar  situation  of  that 
part  of  the  state  on  which  it  operates  v  we  are  unanimously 
of  .opinion,  that  it  is  not  a  lafw  which  impairs  the  obligation 
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of  a  contract;  and  that  in  receivibg  the  award  in  eyideace, 
and  declaring  it  to  be  competent  and  conclusive  on  the  right 
of  the  plaintiff)  thei;e.waa  no  error  in  |he  judgment  of  the 
court  below.    The  judgment  ii  therefore  affirmed. 


This.cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  court  for  the  trial  of  impeachments  and 
correction  of  errors  for  the  state  of  New  York,  and  was 
argued  by  counsel;  on  consideration  whereof^  it  is  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said 
court  for  the  trial  of  impeachments  and  correction  of  errors 
for  the  state  i)f  New  York  in  this  causCi  be,  and  the  same  is 
hereby  affirmed  with  cosU, 
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Samuel  D.  Hasbis,  Plaintiff  m  Ebbor  «#.  Jaxes  DxmittE. 


Twenty-three  cues  of  silk  were  Imported  from  Canton  in  the  ship  Rob  Roy  into 
the  pdrt  of  Boston,  consigned*  to  George  D'WoIf  and  John  Smith.  After  the 
arrival  of  ^le  Tossel  with  the  merchandize  on  board,  the  collector  caused  an 
inspector  of  the  customs  to  be  placed  on  board.  Soon  afterwards, -and 
prior  to  the  entry  of  the  merchandize,  and  prior  to  the  payment  or  any  secu- 
rity for  the  payment  of  the  duties  thereon,  the  merchandize  was  attached  by 
the  deputy  sheriff  of  the  county,  ia  due  Iprm  of  law^as  the  property  of- :Q. 
D' Wolf  and  J.  Smith,  by  Virtue  of  several  writa  of  attachment  issued  from  the 
court  of  common  pleas  for  the  county-of  Suffolk,  at  the  siiit  of  creditors  of -6. 
D*  Wolf  and  Smith.  These  attachments  were  so  made  prior  to  the  inspector's 
being  sent  on  board  the  vessel.  At  the  time  of  the  attachment,  the  sheriff 
offered  to  give  security  for  the  payment  of  the  duties  on  the  merchandise* 
which  the  collector  declined  accepting.  The  merchandize  was  sent  to  the 
custom  house  stores  by  the  inspector,  and  several  days  After,  the  custom  house 
store  keeper  gave  to  the  deputy  sheriff  aar  agreement  signed  by  him,  reciting 
the  receipt  of  the  merchandize  from  the  inspector;  and  stating,  **  I  hold  the 
said  merdiandize  to  the  order  of  James  Dennie,  deputy  sheriff*'  The  marshal 
of  the  United  States  afterwards  attached,  took,  and  sold  the  merchandize  under 
writs  and  process,  to  favour  of  the  United  States,  against  George  D'Wolf ; 
whicb  writs  were  founded  on  duty  bonds,  due  and  unpaid,  for  a  larger  amount 
than  the  value  of  the  merchandize,  given  before  by  D'Wolf  and  Smith;  who,  be^ 
fore  the  importation  of  the  merchandize,  were  indebted  to  the-United  States  on 
various  bonds  for  duties,  besides  those  on  which  the  suits  were  instituted. 
Held,  that  tho  attachments  issued  cut  of  the  court  of  common  pleas  of  the 
county  of  .Suffolk,  did  not  a£foct  the  rights  af  the  United  States  to  hold  the 
merchandize  until  the  payment  of  tho duties  upon  them;  and  that  the  mer- 
chandize was  not  liable  to  any  attachment  by  an  officer  of  the  sUte  of  Masfa- 
chAsetts,  for  debts  due  to  other  creditors  of  George  D'Wolf  and'^ohn  Smith. 

It  has4>ften  been  decided  in  this  court,  that  it  is  not  necessaQr  that  it  shalT  appear, 
in  terms,  upon  the  record,  that  the  question  was  presented  in  the  state  court, 
whether  the  case  was  within  the  purview  of  the  twenty-fifth  section  of  th» 
jodieial  act  of  1789,  to  give  Jurlsdictlpn  to  this  court  in  a  case  removed  from 
a  state  court.  It  is  sufficien|,  if,  from  the  facts  stated,  such  a  question  must 
have  arisen,  and  the  judgment  of  the  state  courts  would  not  have  been  what  it 
isi  if  there  had  not  been  a  misconstruction  pf  some  act  oT  congress,  &c.  Sbc.  or 
a  decision  against  the  vali4ity  of  the  right,  title,  privilege  or  exemption  set  up 
under  it.    [801]  '  . 

The  United  States  have  no  general  lien  on  merchandize,  the  property  of  the  im* 
porter,  for  duties  due  by  him  upon  other  importations.  The  only  effect  of  the 
first  provision  in  the  sizty-seeond  section  of  the  act  of  1799«ch.  128,  is  that 
the  delinquent  debtor  is  denied  at  the  custom  house  any  fiurther  credit  for  du- 
tie$  until  his  unsatisfied  bonds  are  paid.  He  is  compellable  to  pay  the  duties  in 
cash,  and  upon  such  payment  he  is  entitled  to  the  delivery  of  the  goocfs  im- 
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poitod.    The  nanlfeit  latentioA  of  the  renudiiiiif  dtiiM  io  tii«  mtidoQtk  to 
compel  the  origimi  consignee'  b  entor  the  goodf  Imported  bf  him.    [801] . 

No.pereoobat  the  oWDer  or  original  confignee,  or  in  his  tbeence  or  sickness,  h& 
•gent  or  (tetor,  Is  entitled  to  enter  the  goods  at  t^e  costdm  hoiise»  or  f^To  bond 
for  the  dattes,  or  to  pay  the  dutlee  (soot.  M  and  62).  Upon  the  entry  the  origi- 
nal InToiees  aire  to.be  produced  and  swom  to ;  and  the  whole  objects  of  the  act 
would  be  defeated  by  allowing  a  mere  stranger  to  make  the  eptiy*  or  take  tlie 
oath  prescribed  on  the  entry.    [804^ 

The  United  States  having  a  lien  on  goods  Imported  for  the  payment  of  tiie  datles 
accruing  on  them»  and  wliieh  have  not  been  secured'by  bond ;  and  being  en- 
titled to  the  custody  of  them  from  the  time  of  their  arrival  hi  port  until  the 
duties  are  paid  or  secured;  any  attachment  by  a  state  oifieer  is  an  interfe- ' 
rence  with  sUch  lien  and  fight  to  custody ;  end,  behig  repugntnt  to  the  laws 
of  the  United  Stotes,  is  void.    [SOS] 

The  acknowledgement  by  the  custom  house  store  keeper,  that  he  holds  goods^ 
u^on  which  the  duties  have  not  been  secured  or  paid,  subject  to  an  attachment 
issued  out  oCa  stoto  court  at  the  suit  of  a  creditor  of  the  hnportor,  was  a  pfadn 
departure  from  his  duty,  and  1$  not  authorised  by  the  law  of  the  United  States* 
and  cannot  be  admitted  to  vary  the  righto  of  <he  parties.    [805] 


WRIT  of  error  to  the  mipreme  jadicial  coart  of  Mftssa- 
chusetts,  for  the  counties  of  Suffolk  and  Nantucjket. 

In  the  court  of  common  pleas  of  the  county  of  Suffolk, 
Massachusetts,  James  Dennie,  the  defendant  in  error,  a  deputy 
sheriff  of  that  county,  under*a  precept  issued  by  the  authority 
of  the  state,  attached  twenty-^three  cases  of  silks  imported  in 
the  brig  Rob  Roy,  from  Canton,  for  a  debt  due  by  the  im- 
.|Norters  and  owners  of  the  goods,  George  D'Wolf  and  James 
Smith.  Soon  after  the  arrival  of  the  vessel,  the  collector  of  the 
portcaused  an  inspector  of  the  customs  to  be  placed  on  board. 
The  attachment  was  made  before  the.  entry  of  the  merchan- 
dize, and  payment  made  or  security  given  for  the  payment 
of  the  duties  thereon,  and  befor^e  an  inspector  was  put  on 
board  the  vessel.  At  the  time  of  the  attachment,  the  plaintiff 
offered  to  give  the  collector  security  for  the  payment  of  the 
duties  to  the  United  States,  which  he  declined  to  accept. 
About  seventeen  days  after  the  attachment,  the  merchan- 
dize being  in  the  custom  house  stores,  under  the  following 
agreement,  to  wit,  '<  District  of  Boston  and  Charleston,  port 
of  Boston,  August  29th  1826.  I  certify  that  there  has  been 
received  into  store,  from  on  board  the  brig  Rob  Roy,  where- 
of   is  master,  from  Canton,  the  following  mer 

ehandize,  to  wit,  twenty  three  cases  silks,  A.  O.  1  to  23, 
lodged  by  D.  Rhodeif,  Jun.  inspector,  under  whose  care  the 
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veiiel  was  unladen.  B.  H.  Scott,  public  itore-keepar*  I 
hoU  thq  above  described  twenty-three  •cases  silks  subject  to 
the  order  of  James  DenbiO)  Esq.  deputy  sheriff.  B.  H. 
Scott;"  the  defendant,  being  the  marshal  of  the  United 
States  for  the  district  x>f  Massachusetts,  atta<&faed  iapd,  took 
the  same  merchajidize,  by  virtue  ot  several  writs  in  favour  of 
the  United  States  against  D'Wolf,  duly  issued  from  the  dis- 
trict court  of  the  United  States.  These  writs  were  founded 
upon  bonds  for  duties  given  by  D'WoIf  and  *Sibith,  amount- 
ing to  a  sum  much  larger  than  the  valiie  of  the  merchandize, 
which  duties  were  due  and  unpaid  whi^n  the  merchandize 
arrived. 

The  deputy  sheriff,  James  Dennie,  brought  an  action  x>f 
trover  against  the  marshal  for  tlte  goods;  and  the  judgment 
of  the  supreme  judicial  court  of  the  state,  to  which  the  case 
was  removed  by  tkrrit  of  error  from  the  inferior  court,  was  in 
ikvour  of  the  original  plaintiff;  and  the  defendant  prosecuted 
this  writ  of  error. 

The  following  erlors  were  assigned  in  the  supreme  judi- 
cial court  of  Massachusetta :  that,  according  to  the  true  con- 
Mrilctioli  of  the  several  acts  of  the  congress  of  the  United 
States,  imposing  duties,  oju  certain  goods,  wares  and  merr 
ehandlze  imported'  into  the  United  States  from  foreign  ports, 
and  also  of  the  act  of  sa^  congress  made  and  passed  on  tbe 
2d  day  of  March  1799,  entitled  '^  an  act  to  r^ulate  the  col- 
lection of  duties  on  imposts  and  tonnage  :"  it  is  contendedi 

1.  That  upon  the  arrival,  of  the  said  merchandize  in  ques- 
tion at  the  port  of  Boston-  and  Charleston,  and  prior  to  fhe 
supposed  attachment  thereof  by  the  said  Dennie,'  a  debt  im- 
mediately accrued  to  the  United  States  for  the  amount  of 
the  duties  thereon;  and  the  collector  for  said  port  had  there- 
fore aiegal  lien  on  the  said  merchandize  for  the  debt  afore- 
said; and  consequently  tHey  were  not  then  subject  to  the  said 
Dennie's  attachment  aforesaid. 

3«  That  the  offer  of  the  said  Dennie,  at  the  time  of  making 
his  said  attachment,  to  give  to  the  said  collector  security 
for  the  payment  of  the  duties  on  said  merchandize,  did  not 
in  point  of  law  give  validity  to  the  said  attachment ;  inas- 
much as  the  said  collector  was  not  at  that  time,  it  being  prior 
to  any  entry  of  the  merchandize  at  the  custom  house,  att«» 
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dioriied  by  law  to  receive  secarity  from  the  said  Dennie,  or 
any  other  person  or  persons  whomsoever,  for  payment  of  the 
daties  aforesaid. 

3.  That  aAer  the  said  merchandize  was  placed  in  the  cus- 
tom house  store,  as  is  found  by  the  special  verdict,  and  from 
that  period,  to  the  time  when  they  are  stated  to  have  been 
attached  in  behalf  of  the  United  States  by  the  said  Harris, 
as  marshal  of  said  district,  the  legal  lien  of  the  United  States 
constantly  remained  with  them ;  and  that  the  certificate  of 
&  H.  Scott,  the  store-keeper,  which  appears  in  the  said 
verdibt,  cap  have  had  no  effect  to  discharge  or  in  any  degree 
to  impur  the  force  of  tho  said  lien« 

4.  That  by  the  provisions  contaiined  in  the  sixty-second 
•ectioD  of  the  aforesaid  act  of  March  3,  1799,  the  goods  in 
question,  the  siune  having  been  imported  by  and  bonsigned 
to -George  D'Wblf*and  John  Smith,  as  by  said  verdict  is 
found,  are  in  point  of  law  to  be  considered  as  their  property, 
so  tai  as  to  be  holden  liable  for  the  payment  of  all  the  debts 
then  .due  from  them  to  the  United  States  for  duties  on  mer- 
ehandice  heretofbre  imported  by  them  into  the  said  port  of 
Boston  wd  Charleston. 

It  wus  also  in  this  court  contended,  that  the  defendant  in 
error  bad  no  property,  either  absolute  or  special^  nor  posses- 
Aoo,  nor  the  right  of  possession  in  the  goods,  which  were 
the  object  of  the  supposed  trover  and  conversion  inr  the 
declaration  mentioned. 

The  case  was  argued  by  Mr  Berrien,  attorney  general,  and 
Mrt>unlap,  district  attorney  of  the  United  States  for  the 
district  of  Massachusetts,  for  the  plaintiff  in  error ;  and  by 
MrWeb^ter^  for  the  defendant. 

For  the  plaintiff  in  error,  Mr  Dunlap  stated,  that  the  posi- 
tion contended  for  in  the  state  court  was,  that  under  the.  re- 
venue law  the  government  of  the  United  States  has  a  lien  on 
goods  imported,  not  only  for  the  duties'  accruing  on  that 
importation,  but  also  for  the  payment  of  all  debts  due  from 
the  consignees  arising  from- antecedent  importations.  This 
question,  he  admitted,  had  since  been  disposed  of  against  the 
United  States.   Conrad  vs.  The  Atlantic  IHs.  Com.  1  Peters, 
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S86.  It  J8.iiippo8ed  that  the  great  question  in  the  caiuie  now 
before  the  coart  is,  whether  goods  imported  can,  before  entry 
at  the  custom  house,  and  while  under  the  lien  of  the  govern- 
ment,  in  possession  of  the  cifstom  house  officers,  be  legally 
attached  by  virtue  of  process  from  a  state  court.  Such 'an 
attachmeni,  it  is,  claimed^  in  not  only  void  by  the  laws  of  the 
United  States,  but  also  by  the  laws  of  the  state  of  Massachu- 
setts^ and  therefore  the  defendant  in  error  did  not  by  the  pro- 
cess obtain  any  property  or  right  of  possession  in  the  goods, 
which  could  enable  him  to  maintain  an  action  of  trover. 

The  laws  of  the  United  States  provide,  that  goods  import- 
ed shall,  until  entered  at  the  custom  house,  be  taken  into  the 
possession  of  the  officers  of  the  government,  and  after;  a  cer- 
tain time  be  deposited  in  the  custom  house  stores;  and  af- 
terwards, a  further  time  having  expired^  if  they  have  not 
been  entered  by  or  for  the  importer,  they  are  to  be  ,sold  ac*' 
cording  to  the  thirty-sixth  and  fifty-sixth  sections  of  the  act 
of  March  3,  1799. 

An  attachment,  at  the  suit  of  any  creditor  of  the  importer, 
upon  goods  thus  situated,  would  interfere  with  and  destroy 
the  possession  and  lien  of  the  government,  thus  secured  by 
law.  Such  an  attachment,  thus  interfering  with  rights  thus 
given,  is  the  exercise-  of  <<  an  authority  under  a'  state," 
which  ^^  is  repugnant  to  the  laws  of  the  United  States."  The 
exercise  of  such  an  authority  is  in  opposition  to  the  exemption 
claimed  to  exist  in  favour  of  those  goods  from  sucfarprocess, 
and  is  a  defence  for  the  marshal  of  the  United  States  to  this 
action  of  trover  by  the  deputy  sheriff.  This  case  is  there- 
fore one  properly  within  the  action  of  the  ninety-fifth  sec- 
tion of  the  judiciary  law;  and  is  well  brought  before  this 
court  to  reverse  the  judgment  of  the  supreme  judicial  court 
of  Massachusetts. 

The  attachment  from  the  state  court  is  void,  as  well  by  the 
laws  and  adjudged  cases  of  Massachusetts,  as  by  the  laws  of 
the  United  States.  A  statute  of  the  state,  if  it  interfered 
with  a  law  of  the  general  government  in  referenca  to  sub- 
jects within  its  legitimate  operation,  would  be  void;  but  no 
8,uch  law,  in  reference  to  the  proceedings  and  claims  of  the 
defendant  in  error,  is  to  be  found.    To  constitute  a  legal 
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attftchment  of  goods,  they  must  be  taken  within  the  actual 
or  constructive  possession  of  the  officer ;  and  when  this  cnn^^ 
not  be  done,  on  ats^count  of  the  existence  of  prior  fiens,  or 
from  any  other  cause,  no  attachment  can  be  valid.  The 
decisions  in  the  state  of  Massachusetts  fully  sustain  this 
position.  PhillipfrM.  Badger^  11  Mass.  247.  Bedlam  v$. 
Tucken  et  al.  I  Pick.  389.  Watson  v$,  Todd  et  al.  5  Mass. 
Rep.  271. 

lo  Pierce  vs.  Jackson,  6  Mass.  Rep.  242,  the  court  say 
thiit  when  goods  are  attached,  they  must  be  seized:  under 
est^cution  within  thirty  days,  or  the  lien  of  the  judgment  is 
gone.  ^  The  goods  in  the  custom  house  stores  could  not  have 
been  sold  under  any.  process.  Cited,  Vinton  t;^  Bradford, . 
15  Mass.  114.:  Lane  .<Nr.  Jackson,  b  Mass.  1S7>  decides  that 
tfie  officer  muit  have  the  actual  possession  and  custody  of 
the  goods.  Cited  also,  Odiorae  vs.  Polley,  2  New  H  imp. 
^p.  66.  A1m>,  2  New  Hamp.  IjLei>.,317.  -  Holbrook  t;s. 
Blake,  SGreeDleafs  Rep.  371.  6'Conn.  Rep.  366.  1 
Shower,  169.    Yin.  Ab.  Distress,  E.  2.    H.  42.    IT.  52. 

The  effect  of  the  acknowledgement  of  the  store  keeper 
could  not  be  to  vest  a  property  in  the  goods  in  the  deputy 
sheriff.  It  was  unauthorized;  and  the  store  keeper  had 
nothing  to  dispose  of.  He  was  the  agent  of  the  United 
States,  to  protect  and  preserve  the  property  while  in  the 
public  stores;  and  he  could  not  divest  himself  of  these  rela- 
tions, and  become  the  bailee  of  the  sheriff. 

If  the  sheriff  had  no  right  to  make  the  attachment,  he 
acquired  by  it  either  a  general  or  a  spiscial  property,  which 
if  necessary  in  order  to  maintdin  trover;  and  in  fact  he  never 
had  tbO'  actual  possession  of  the  goods.  The  only  title  he 
asserts  is,  as  an  ofl^cer  by  virtue  of  the  attachment ;  and  if 
that  is  adjudged  illegal  and  void,  the  foundation  of  his  ac- 
tion fails.    2  Saunders's  Rep.  47.    7  T.  R.  9. 

Mr  Webster  for  the  defendant  contended;  that  this  court 
has  no  jurisdiction  of  the  case,  according  to  the  provisions 
of  the  judiciary  law. 

It  is  not  required  that  it  should  appear,  inform,  that  an 
act  of  congress  has  been  misconstrued ;  if  it  has  been  sub- 
Vol.  111.-2  N 
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stantially  the  fact,  it  is  sufficioDt  to  gWe  the  wrk  of  error 
to  the  highest  state  tribdiial;  But  it  does  not  appear  in  any 
part  of  this  record,  that  such  was  the  proceeding  in  the  su- 
preme judicial  court  of  Massachusetts. 

The  question  originally. raised  in  this  case  was,  whether 
the  United  States  had  a  general  lien  on  goods  imported  for 
debts  due  to  them  by  the  importer;  and  that  question  has, 
since  this  action  was  brought,  been  decided  in  the  negative 
in  Conrad  vs.  the  Atlantic  Insurance  Company.  The  only 
question  remaining  in  this  case  was,  whether  the  goods  were 
liable  to  attachmeitt,  and  this  was  a  question  properly  for  thd 
decision  of  the  state  courts.  The  United  States*  claimed  to  at- 
tach and  hold  the  goods  for  the  debts  due  to  them  by  D'Wolf 
and  Smith,  and  the  other  creditors  of  those  persons  denbd 
this  claim,  and  proceeded  by  an  attachment.  The  United 
States  stood  in  no  other  relations  and  witli  no  other  rights 
before  the  state  court  than  the  other  creditors.  In  the  state 
court,  and  upon  the  state  decisions',  the  attachment  for  the 
creditors  was  considered  valid. .  This  is  an  answer  to  the 
argupient,  that  such  is  not  the  law  of  Massachusetts.  This 
decision  does  not  therefore  bring  into  question  tbe  eonsUtto^ 
tion  of  any  act  of  congress. 

Mr  Berrien,  attorney  general,  tii  reply,uargQed :  that  there 
was  enough  in  the  record  to  show  that  a  question  of  the  ap 
plication  of  a  statute  of  the  Uhited  States  was  decided  by 
the  supreme  judicial  court  of  Massachusetts ;  and  this  would 
sustain  the  jurisdiction,  although  it  may  not  have  been  the 
only  question  in  the  case.    2  Wheat.  36S.    1  Wheat  804. 

This  is  an  action  of  trover  against  an  oifficer  of  the  United 
States,  the  marshal,  for  taking  goods  out  of  the  hands  of  an 
alleged  bailee,  for  a  debt  due  to  the  United  States ;  and  the 
question  is,  was  there  then  an  existing  lien  in  fevour  of  the 
United  States  under  the  sixty-second  section  of  the  duty  act? 

The  construction  of  this  statute  was  thus  brought  into 
question,  by  the  inquiry  whether  there  was  a  conversion  t^ 
the  marshal.  He  says,  that  his  proceedings  were  under  the 
authority  of  the  law ;  and  it  was  therefore  essential  that  the 
state  court  should  decide  upon  the  law,  apd  construe  the  law. 
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2*  In  an  action  of  trover  and  conyenioni  the  plaintiff 
must  ahow  property,  and  a  right  to  retain  it. 

The  goods  were  in  the  possession  of  the  custom  house, 
and  subject  to  duties  which  were  unpaid.  .  It  was  necessary 
that  the  conirt  should  decide,  that  goods,  before  the  payment 
of  th^  duties,  can  be  taken  out  of  the  possession  of  the  cus- 
tom house  by  the  process  of  state  courts.  This  question  is 
to  be  decided  by  a  reference  tOr  the  laws  of  the  United 
States* 

Such  an  exercise  of  power  would  be  inconsistent  with  the 
provisions  of  the  laws  of  the  United  States. 

The  position  which  is  asserted  by  the  plaintiff  in  error, 
is  that  goods  so  situated  are  exempt  from  such  prOeeas. 

The  plaiotiff  in  the  state  court  contended;  that  they  could 
he  taken  under  the  authority  of  the  state  of  M^isachosetti ; 
and  this  was  the  assertion  of  a  claim  of  authority  under  « 
states,  i^aitist  the  Jaws  of  the  United  States. 

Upon  these  grounds  it  is  manifest  that  the  colistniction  of 
thid  laws  of  the  United  States  immediately  entered  into  the 
question  before  the  state  court.  It  must  appear  to  this  court, 
1.  That  die  goods  were  liable  tb  be  attached.  -2.  That 
there  is  nothing  in  the  laws  of  the  United  States  which  pr^ 
▼eilU  this.  3.  That  the  United  States  had  no  lien  on  the 
goods.  AH  these  points  must  be  decided,  in  fkyour  of  the 
plaintiff  below,  before  it  can  be  held  that  the  m^nhal  was 
guilty  of  Si  conversion. 

;^r  Justice  Story  delivered  the  opinion  of  the  court; 

This  is  a  writ  of  error  to  the  judgment  of  :the  supreme 
judicial  court  of  the  state  of  Massachusetts; 

The  original  action  was  trover,  brought  by  the  defendant 
in  error  against  the  plaintiff  in  flii-or,  for  twenty-three  cases 
of  sllk^  which  hiul'^NBifm  attached  by  Denniej  as  deputy  she- 
riff of  the  county  of  Suffolk,  and  afterwards  attached  hy 
Himris,  as  marshal  of  the  district  of  Massachusetts.  The 
cause  was  tried  upon  the  general  issue,  and  a  special  verdict 
found,  upon^  whi6h  the  state  court  rendered  judgment  in 
favour  of  the  original  plfuntiff* 

The  speciiflS  veidict  was  as  follows.    The  jury  find  thM 
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the  merchandize  described  in  the  declaration  was  brought 
in  a  vessel  of  the  United  States  into  the  port  t)f  Boston,  in 
the  collection  district  of  Boston  and  Charleston  in  Massa- 
chusetts, from  a  foreign  port,  prior  to  the  commencement  of 
this  action.  That  the  said  merchandize  came  consigned  to 
George  D^Wolf  and  John  Smith,  as  was  evidenced  by  the 
manifest  of  the  cargo  of  the  said  yisssel  at  the  time  of  the  im- 
portation. That  soon  after  the  arrival  of  the  said  vessel  with 
the  merchandize  on  board,  as  aforesaid,  the  collector  of  the 
said  port  caused  an  inspector  of  the  custom  house  to  be 
placed  on  board  tiiereof,  in  conformity  with  the  requirements 
of  law  in  such  case)Er.  That  soon  after  the  arrival  of  the 
said  vessel,  and  prior  to  the  entry  of  the  said  merchandize 
with  the  collector,  and  prior  to  the  payment  or  any  security 
for  the  payment  of  the  duties  thereupon,  the  same  were  at- 
tached in  due  form  of  law  as  the  property  of  the  said  Qeorge 
D'Wolf  and  John  Smith,  by  virtue  of  several  writs  of  attach- 
ment issued  from  the  court  of  common  pleas  for  the  said 
county  of  Suffolk,  io  favour  of  Andrew  Blanchard  and  others; 
the  said  attachment  having  been  made  by  the  plaintiff*  in  his 
capacity  of  a  deputy  of  the  sheriff  of  the  aforesaid  county  of 
Suffolk,  prior  to  the  inspector's  being  put  oii  board,  asaforor 
said.  That  at  the  time  of  the  said  attachment,  the  said  she- 
riff offered  to  give  to  said  cpllisctor  security  for  the  payment 
of  the  duties  upon  the  said  merchandize,  whii^h  the  said  col- 
lector declined  to  accept.  That  about  seventeen  days  sub- 
sequently to  the  time  of  the  attachment,  the  said  merchan- 
dize being  in  the  custom  house  stores,  under  the  following 
agreement,  viz:  '*  District  of  Boston  and  Charleston,  port  of 
Boston,  August  29th  1826.  I  certify  that  there  has  been  re- 
ceived in  store,  from  on  board  the  brig  Rob' Roy,  whereof 

' ■'  is  master,  from  Canton,  the  following  merchandize, 

viz :  twenty-three  cases  of  silk,  A.  O.  I  to  23,  lodged  by  D. 
Rhodes,  Jun.  inspector,  and  under  whose  care  the.  vessel 
was  unladen.  (Signed)  B.  H.  Scott,  puji>lic  store-keeper.  I 
hold  the  above  twenty-three  cases  of  silks  subject  to  order 
of  James  Dennie,  deputy  sheriff.  (Signed)  B.  H.  Scott."  The 
defendant  (Harris)  being  marshal,  &c.  attached  the  said 
merchandize,  and  took  the  same,  by  virtue  of  several  writs  to 
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faim  directed,  in  faTour  of  the  United  Stalely  ageiiMt  the  s 
D*Wolf;  which  writs  weie  duly  issued  from  the.district.courw 
of  the  United  States  for  the  district  of  Massachusetts  j  whiA 
wrU^mrefcundtd  oh  bonds /otdutie$  theret^ore  given  by 
thB$aii  lyfFolfandSmthf  and  which  bonds  were  thendtte 
and  unpaidy  being  forva  large  siim  of  money  ^  That  the  said 
IKWolf  and  Smith,  at  the  time  of  the  said  importation  of  the 
mefebandizeaforesaidy.were  jointif  and  sererally  indebted 
to  thcr  United  States  ot^  various  other  bonds  for  duties,  be* 
sides  tho^e  on  which  ihe  writs  aforesaid  were  institutedf 
which  said  first  mentioned  bonds  were  also  then  due  and 
unsatisfied;  and  that  the  bonds  for  duties  above  referred  to, 
and  upon  which  the  attachment  by  the  iBaid  marshal  was 
made^  amounted  to  a  much  larger  sum  than  the  Talue  of  ^the 
merchandise  thus  attached.  But  ivhether  or  not,  &c.4&c. 
in  the  common  form  of  special  verdicts^ 

As  thiiB  case  comes  from  a  state  court,  under  the  twenty- 
fifth  section  of  tbe'^diciary  act  of  1789,-  ch.  20,  it  is  necei- 
sary  to  consider,  whether  this  court  can  entertain  any  juris- 
dicUoa  thereof,  consiftently  with  the  terms  of  that  enact- 
m€|iit  T4>at  section,  among  other  things,  enacts  that  a  final 
judgment  of  the  highef^t  state  court  may  be  revised,  where  is 
drawn  in  question  the  validity  of  a  statute  of,  6r  an  autho* 
rity  exercised  under,  any  state  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties,  or  laws-of  the  United 
States^and  the.  decision  is  in  favour  of  tReir  validity;  or 
whete  is  drawii  w  i^uestion  the  construction  of  any  clause  of 
the  constitution,  or  of' a  treaty,  or  statute  of»  or  commission 
held  under  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege  or  exemptioa  .specially  set  up,  or  claim- 
ed by  either  party,  olider  9uch  clause  of  the  said  constitu- 
tion, treaty,  statute  or  commission. 

The  objeotien  is,  that  this  court  has  not  jurisdictioij  of 
this  ease,  becauie  it  does  not  appear  upon  the  record  that 
any  question  Within  the  purview. of  the  twenty-fifth  section 
efose  \n  the  state  coy rtUf^n  the  decision  on  the  special  ver- 
diet.  But  it  has  been  often  decided  in  this  court,  that  it  it 
noinecessary  Ih|it4t  should  appear,  in  terms,  upon  the  recoid, 
that  any.  fueb  question  was  made;   It  is  sufficient,  if  from  the 
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facts  stated  soeh  a  question  must  have  arisen,  and  the  jadg- 
ment  of  the  state  court  ^ould  hot  have  been  what  it  is,  if  there 
had  not  been  a  misconstruction  of  some  act  of  congress, 
d^c.  dE^c.  or  a  decision  against  the  ralidity  of  the  right,  title, 
privilege  or  exemption  set  up  under  it.  '4  Wheat.  311.  12 
Wheat.  1 17.    2  Peiers's  Rep.  245,  380^  409. 

In  ttfae  present  case  it  is  cooitended,  that  the  United  States, 
by  virtue  of  the  sixty-second  section  of  the  Revenue  Collec- 
tion Act  of  1799,  ch.  128,  had  a  lien  on  the  present  mercban- 
dife  for  all  debts  antecedently  due  on  custom  house  bonds 
by  D'Wolf  imd  Smith,  and  that  consequently  the  attach- 
ment of  .the  marshal  overreached  that  >of  the  private  credi- 
tolrs,  and  that  the  state  court  have  decided  against  such  lien. 
If  there  be  no  such  lien,  still  it  is  contended,  that  under  the 
provisions  of  the  Revenue  Collection  Act  of  1799»  ch.  128, 
the  merchandize  was  not  liable  to  attachment  at  the  suit  of 
any  private  creditors  imde^  the  circumstances ;  and  that  iihe 
state  court  in  giving  judgment  for  the  plaintiff,  must  have 
overruled  that  defence,  and  misconstrued  Ihe  act. 

The  question  as  to  the  lien  of  the  United.  States  for  du- 
ties witecedently  due,  was  certainly  presented  by  the  special 
verdict. '  But  we  are  all  of  opinion,  that  the  decision  of  the 
slate  court,  disallowing  such  a  lien,  was  certainly  correct.  ^ 

The  iixty-second  section  of  the  act  of  1799,  ch.  138}  after 
providing  for  the  manner  of  paying  duties,  and  of  giving 
bonds  for  duties,  andthe  terms  of  credit  to  be  allowed  there*^ 
for,  goes  on  t6providet  ^^  that  no  person  whose  bond  has  been 
received,  either  as  principal  or  surety,  for  the  payment  of 
duties,  or  for  whom  any  bond  has  been  given  by  an  ageht, 
factor  or  other  person  in  pursuance  of  the  provisions  herein 
contained,  and  which  bond  may  be  due  and  ijnsatisfied, 
shall  be  allowed  b,  future  credU  for  dtUieSj  until  such  bond 
be  folly  paid  or  discharged."^  The  only  effect  of  .this  provi- 
sion is,  that  the  delinquent  debtor  is  denied  at  the  custonk 
house  sny  future  credit  far  duties^  until  his/ unsatisfied 
bonds-are  paid.  He  is  compellable  to  pay  the  duties  in  cash ; 
and  upon  such  payment  he  is  entitled  to  the  delivery  of  the 
goods  imported.  There  is  not  the  slightest  suggestion  in  the 
claiisej'that  the  United  States  shall  have  any  lien  on  such 
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goods  for  any  daties  due  on  any  other  goods,  for  which  the 
importer  has  given  bonds,  and  for  which  he  is  a  delinquent. 
It  was  at  once  perceived  by  congress,  that  the  salutary  effect 
of  this  provision,  denying  credit  upon  duties,  would  be  de- 
feated by  artifices  and  evasions,  and  the  substitution  of  new 
'-•"nqfs  or  consignees  aftfer  the  arrival  of  the  goods  in  port, 
and  before  the  entry  thereof  at  the  custom  house.  To  re- 
press such  contrivances,,  the  next  succeeding  clause  of  the 
act  provides^  "  that  to  prevent  frauds  prising  from  collusive 
transfers,  it  is  hereby  declared  that  aj^  goods,. &c.  imported 
into  the  Unite^d  States,  shall, /or  the  purposes  of  this  act^  be 
deemed  and  held  to  be  the  property  of  the  persons  to  whom 
the  said  goods,  &c.  may  be  consigned,  any  sale,  transfet  or 
assignment  prior  to  the  entry  and  payment,  or  securing  $he 
payment,  of  the  duties  on  the  said  goods,  &c.  and  the  piay- 
ment  of  all  bonds  then  due  and  unsatisfied  by  the  said  con- 
signee, to  the  contrary  notwithstanding."  The  manifest 
intent  of  this  clause  was  to  compel  the  original  consignee  to 
enter  the  goods ;  and  if  he  was  a  delinquent,  to  compel  bim 
to  pay  his  prior  bonds,  or  to  relinquish  all  credit  for  the 
duties  accruing  upon  the  goods  so  imported  and.  consigned 
to  him.  It  does  not  purport  to  create  any  lien  upon  such 
goods  for  any  duties  due  upon  other  goods;  but  merely 
ascertains  who  shall  be  deemed  the  owner,  for  the  purpose  of 
entering  the  goods  and  securing  the  duties.  The  state  court,* 
therefore,  did  not,  so  far  as  this  que^ion  is  concerned,,  mis- 
construe the  act  of  congress,  or  deny  any  right  of  the  United 
States  existing  under  it. 

The  other  point  is  one  of  far  more  importance;  and,  ineur 
opinion,  deserves  a  serious  consideratioa«  If,  consistently 
with  the  laws  of  the  United  States,  goods  in  the  predica- 
ment of  the  present  were  not  liable  to  any  attacbmen)  by 
a  state  oflicer,.  it  is  very  clear  that  the  present  ^suit  coufd 
not  be  sustained,  and  that  judgment  ought  to  have  been 
given  upon  the  special  verdict  in  favout  of  the  original  de- 
fendant. And  in  our  opinion  these  goods  were  not  liable  to 
such  ani|ttachment.  In  examining  the  Eevenue  Collection 
Act  of  1799,  ch.  128,  it  will  be  found)  that  numeroos  pro- 
visions hate  been  solicitously  introduced^  in  order  to  prevent 
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any  unlivery,  or  removal  of  any  goods  imported  from  any 
foreign  port4n  any  vessel  arriving  in  the  United  States,  until 
after  a  permit  shall  have  been  obtained  from  the  proper 
officer  of  the  customs  for  that  purpose.  These  provisions 
not  only  apply  to  vessels  which  have  already  arrived  in  port, 
but  to  those  which  are  within  four  leagues  of  the  coast  of 
the  United  States.  The  sections  of  the  act,  from  the  twenty- 
seventh  to  the  fifty-eighth,  are  in  a  great  measure  addressed 
to  this  subject.  From  the  moment  of  their  arrival  in  port, 
the  goods  are,  in  legal  contemplation,  in  the  custody  of  the 
United  States;  and  every  proceeding  which  interferes  with, 
or  obstructs  or  controls  that  custody,  is  a^  virtual  violation 
of  the  provisions  t)f  the  act.  Now,  an  attachment  of  such 
goods  by  a  state  officer,  presupposes^  a  right  to  take  the  pos- 
session and  custody  of  those  goods,  and  to  make  such  pos- 
session and  custody  exclusive.  If  the  officer  attaches  upon 
mesne  process,  he  has  a  right  to  hold  the  possession  to. an- 
swer the  exigency  of  that  process.  If  he  attaches  upon  an 
execution,  he  is  bound  to  sell  or  may -sell  the  goods  within  a, 
limited  period,  and  thus  virtually  displace  the  custody  of 
the  United  States.  The  act  of  congress  recognizes  no  such 
authority,  and  admits  of  no  such  exercise. of  right. 

No  person  but  the  owner  or  consignee,  or,  in  his  absence  or 
sickness,  his  agent  or  factor  in  his  name,  is  entitled  to  enter 
the  goods  at  the  custom  house,  or  give  bond  for  the  dutieii  or 
pay  the  duties.  (Sect.  36,  62.)  Upon  the  entry  the  original 
invoices  are  to  be  produced  and.  sworn  to ;  and  the  whole 
objects  of  the  act  would  be  defeated  by  allowing  a  0001*6 
stranger  to  make  the  entry,  or  take  the  oath  prescribed  on 
the  entry.  The  sheriff  is  in  no  just  or  legal  sense  the  owner 
or  consignee ;  (and  he  must,  to  have  the  benefit  of  the  act, 
be  the  original  consignee;)  or  the  agent  or  factor  of  the 
owner  or  consignee.  He  is  a  mere  stranger,  acting- in  invi- 
tum..  .  He  cannot  then  enter  the  goods,  or  claim  a  tight  to 
pay  the  duties,  or  procure  a  permit  to  unlade  them ;  for  suck 
permit  is  allowed  in  favour  only  of  the  party  making  the 
ontry,  and  paying  or  giving  bond  for  the  duties.  (Sect.  49, 
50.)  If  within  the  number  of  days  allowed  by  law  for  un- 
lading the  cargo  the  duties  are  not  paid  or  secured,  the 
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goods  are  required  to  be  placed  m  the  gOTernmentflGtores, 
under  the  custody  and  possession  of  the  gOYernment  officers. 
Ai  1  at  the  expiration  of  nine  months,  the  goods  so  stored 
are  to  be  sold,  if  the  duties  thereon  have  not  been  preyi* 
ously  paid  or  secured.    (Sect.  56.) 

It  is  plain  that  these  proceedings  are  at  war  with  ihe.no* 
tion  that  any  state  officer  can,  in  the  interval,  have  any  posses- 
sion or  right  to  control  the  disposition  of  these  goods ;  and 
the  United  States  have  no  where  recognized  or  provided  for 
a  concurrent  possession  or  custody  by  any  such  officer.  Ill 
short,  the  United  States  having  a  lien  on  the  goods  for  the 
payment  of  the  duties  accruing  thereon,  and  being  entitled 
to  a  virtual  custody  of  them  froni  the  time  of  their  arrival  in 
port  until  the  duties  are  paid  or  secured,  any  attachment  by 
a  state  officer  is  an  interference  with  such  lien  and  right  of 
custody';  and  being  repugqant  to  the  laws  of  the  United 
States,  is  void. 

It  has  been  suggested,  that  the  certificate  of  the  store 
keeper,  declaring  that  he  held  the  silks  subject  to  the  order  of 
the  attaching  officer,  might  vary  the  application  of  this  doc- 
trine. But  such  an  agreement  was  a  plain  departure  from 
the  duty  of  the  store  keeper ;  and  was  unauthorized  by  the 
laws  of  the  United  States.  It  cannot,  then,  be  admitted  to 
vary  the  rights  of  the  parties.  See  fifty-sixth  section  of  the 
act  of  1799,  ch.  128. 

This  view  of  the  subject  renders  it  wholly  unnecetaary  to 
consider  the  point,  so  elaborately  argued  at  the  bar,  whether 
by  the  laws  of  Massachusetts  an.  attachment  would  lie  in 
such  a  case.  If  it  would,  the  preseht  attachment  would  not 
be  helped  thereby ;  because  it  involves  an  interference  with 
the  regulations  prescribed  by  congress  on  the  subject  of^ 
imported  goods. 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court, 
that  the  judgment  of  the  state  court  ought  to  be  reversed ; 
and  that  a  mandate  issue  to  that  court,  with  directions  to 
enter  judgment  upon  the  special  verdict,  in  favour  of  the 
original  defendant. 

Vol.  III.— 2  O 
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This  cause,  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  supreme  judicial  court  of  the  commonwealth 
of  Massachusetts,  and  wbb  argued  by  counsel ;  on  consider- 
ation whereof,  it  is  the  opinion  of  this  court,  that  the  goods 
m  the  special  Terdict  mentioned,  were  not  by  the  laws  of  the 
United  States,  under  the  circumstances  mentioned  in  the 
said  verdict,  liable  to  be  attached  by  the  said  Dennie  upon 
the  process  in  the  said  .verdict  mentioned ;  but  that  the  said 
attachment  so  made  by  him  as  aforesaid,  was  repugnant  to 
the  laws  of  the  United  States,  and  therefore  utterly  void. 
It  is  therefore  considered  and  adjudged  By  this  court,  that 
the  judgment  of  the  said  supreme  judicial  court  of  Massachu- 
setts rendered  upon  the  said  verdict  be,  and  the  same  is  here* 
by  reversed,  and  that  a  mandate  issue  to  that  court  with 
directions  to  enter  ^  judgment  upon  the  said  verdict  in  favour 
of  the  original  defendant,  Samuel  D.- Harris;  and  that  such 
further  proceedings  be  had  in  said  cause  as  to  law  and  jus- 
tice may  appertain* 
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htSCRAMCE  COICPAIVT  OF  NeW  YoKX,  AfPXZXAIITS. 

The  Ubelluklf ,  in  Uieir  original  libel  in  the  district  court  of  the  United  Stotei  fci 
the  district  of  South  Carolina,  prayed  that  certain  bales  of  cotton  might  be 
decreed  to  them  with  damagelt  and  costs.  Canter,  who  also  claimed  the  (int- 
teo,  prayed  the  court  for  restitution,  with  damage$  -and  coats.  The  district 
court  decreed  restitution  of  part  of  the  cotton  to  the  libellants»  and  dismissed 
the  libel,  without  any  award  of  3anuige$  on  either  side.  Both  parties  appealed 
from  this  decree  to  the  circuit  court,  where'the  decree  of  the  district  c6ort  was 
leyersed,  and'restittttidn  of  all  the  cotton  was  decreed  to  Canter,  with  costs; 
with&ui  any  award  cfdamagery  or  any  expr€$$  reservation  of  thai  question 
in  iJU  decree.  Frbm  this  decree  the  libellants  in,  the  district  court  appealeil 
to  this  court ;  no  lippeal  was  entered  by  Canter.  Held,  that  the  question  of 
a  claim  of  damages  by  Canter  is  not  open  before  this  court.  The  decree  of 
rettltiition,  without  any  alloijrancsi  of  dignages,  was  |i  Tirtttal  denial  of  them» 
and  a  final  decree  upon  Canter*s  claim  of  damages.  It  was  h  s  duty,  .at  that 
time,  to  have  filed  a  cross  appeal,  if  he  meant  to  rely  on  a  clain  to  damages; 
and  not  havuig  done  so,  it  was  a  submission  to.  the  decree  of  resi'tuiion  and 
eo$t$  onhf. 

The  counsel  fees  allowed  as  expenses  attending  the  prosecution  of  an  appeal  to 
the  circuit  court  and  to  the  supreme  court,  in  an  admiralty  case. 

This  Is'not  a  proper  case  for  the  award  of  damages.  The  proceedings  of  the 
libellants  Wore  in  the  ordihary  course  to  Tindicate  a  supposed  legal  title.  There 
is  no  pretence  to  s^  that  thft  suit  wasinstituted  without  probable  cause,  or 
was  conducted  in  a  malicious  or  opptessiye  manner.  The  libellttits  had  a 
right'to  submit  their  title  to  the  decision  of  a  judicial  tribunal,  in  any  legal 
mode  n^ich  promised  them  an  effectual  and  speedy  redress.  Where  parties 
litigate  in  the  admiralty,  and  there  was  a  probable  ground  for  t)ie  suit  or  de- 
fence, the  court  considers, the  only  compensaUoh  which  the  successful  party  is 
entitled  to,  is  a  compensation  in'costs  and  expenses.  If  the  paiiy  has  suffered 
any  loss  beyond  these,  it  is  damnum  absque  injuria.    [328] 

It  is  of  great  importance  to  the  due  administration  of  justice,  and^'la  furtherance 
of  the  manifest  intention  of  the  legislature,  in  giving  appellate  jvrisdiction  to 
this  court  upon  final  decrees  dtiiy,. that  causes  should  not  ceme  up  here  in 
firagmentj  or  successive  appeals^ .  It  would  occasion  very  great  delajrs  and  op- 
pressive expenses.    [818] 

The  settled  practice  of  tliis  court  is,  that  whenever  damages  are  claimed  bv  the 
libellant^r  the  Claimant  in  the  original  proceedings,  if  a  decree  of  restitution 
and  costs  only  passes,  it  is  a  virtual  denial  of  damages ;  and  the  party  will  be 
deemed  to  have  waived  the  claim  for  damages,  unless  he  then  interposes  an 
appeal  or  cross  appeal  to  sustain  that  claim.    [SIS] 

Costs  and  expenses  are  not  matters  positively  limited  by  law,  hut  are  allowedin 
the  exercise  of  a  sound  discretion  of  the  court ;  and  no  appeal  lies  from  a  mere 
decree  respecting  costs  and 'expenses.    [319} 
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THIS  case  was  heard  at  Januarjr  term  1828,  upon  ques- 
tions submitted  to  the  courts  on  an  appeal  from  the  circuit 
court  of  the  district  of  South  Carolina.  1  Peters,  511.  The 
court  then  decided  in  favour  of  the  claimant,  and  directed 
restitution  of  the  cotton,  which  was  the  subject  of  the  con- 
troversy between  the  parties ;  having  affirmed  the  decree  of 
the  circuit  court  of  South  Carolina.  By  the  mandate  to  the 
circuit  court  it  was  ordered,  ^^  that  such  execution  and  pro- 
ceedings be  had,  as  according  to  right  and  justice,  and  ac- 
cording to  the  laws  of  the  United  States,  ought  to  be  had.*' 
Upon  the  filing  of  the  mandate  the  circuit  court  ordered, 
Uthat  the  case  be  put  on  the  docket,  and  it  be  referred  to 
the  officer  of  this  court  to  examine  into  the  damages  sQstaia- 
ed  Iby  the  claimant,  David  Canter,  in  consequence  of  the  pro- 
ceedings of  the  libellants,  and  report  thereon  at  as  early  a 
day  as  possible  to  this  court. 

The  appellant,  David  Canter,  thereupon  filed  io^ the  cir- 
cuit court  "  a  statement  of  damages  sustained  by  him,  by  the 
illegal  seizure  of  three  hundred  and  fifly-sfx  bales  of  cotton, 
by  order  of  the  underwriters." 

The  statement  set  forth  losses  on  the  sales  of  the  cotton, 
and  expenses  land  payments  connected  with  the  same, 
amounting  to  $3639  87.  Losses  and  probable  gain  on 
sales  of  rice  purchased  by  the  appellants,  and  which  was  sold 
instead  of  being  shipped,  in  consequence  of  the  proceedings 
of  the  tippellees ;  the  cost  of  protest  and  damages  on  a  bill 
of  exchange  drawn  by  him,  and  dishonoured  in  consequence 
of  the  ieizure  of  the  cotton ;  law  expenses  at  Charleston 
and  Columbia,  in  South  Carolina,  and  in  Washington,  and 
travelling  expenses  to  and  in  Washington ;  papers  from  Key 
West,  relative  to  judicial  proceedings  there ;  postages  and 
protests,  costs  of  the  supreme  court  of  the  United  States, 
auQ  briefs ;  loss  in  the  value  of  the  cotton  during  the  pen- 
dency of  the  proceedings,  $2860. 

The  counsellor  the  appellees  filed  with  the  register  of  the 
court  a  protest  against  the  order  of  reference  made  by  the 
circuit  court,  to  ascertain  the  damages  alleged  to  have  been 
sustained  by  the  appellant,  on  the  grounds,  1.  Tirat  the 
mandate  of  the  supreme  court  of  the  United  States  gives  no 
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aathority  or  instnictions  to  the  circuit  court  to  inquire  into 
damages.  2.  That  the  decrees  of  the  district,  circuit,  and 
supreme  court,  do  hot  award  damages  to  the  appellant.  3 
That  the -appellees  were  not  in  any  manner  liable  for  da- 
mages. 4.  That  at  all  events,  the  inquity  into  damages  can- 
not extend  beyond  the  amount  of  the  stipulations  entered 
into  by  the  appellees  in  the  original  proceedings,  by  which 
alone  they  are  before  the  court. 

The  clerk  of  the  circuit  court  refused  all  the  claims  pre-^ 
ferred  by  the  appellant,  with  the  exception  of  the  following : 

Papers  from  Key  West,  to  establish  legality  of 
proceedings  there  $51,  postages  and  pro- 
tests |2P,        -        .        .        .        .       .        $71,  00 

Costs  of  tlie  supreme  court  and  briefs  $72  02, 
pretest  and  damages  on  bill  drawn  by  claim- 
ant $222,         -         -         -         .         .         .         294  02 

This  grew  out  of  the  cotton  specutation/the 
bill  was  dishonoured  in  consequence  of  the  seiz- 
ure, the  claimant,  not  being  in  funds  to  take  up 
the  draft. 

Counsel  fees;  at  Charleston  and  Washington,      1150  00 


$1515  02 
Also  the  loss  on  the  sale  of  the  cotton,  which  was  made 
before  the  proceedings  were  instituted  against  the  cotton, 
and  which  sale  was  not  completed  by  reason  ^f  the  same, 
with  interest  on  the  balance  of  the  sale  after  deducting  the 
actual  proceeds  of  the  cotton,  when  sold  by  order  of  the  dis- 
trict court  $3991  77;  and  also  the  aictual  loss  on  the  rice 
purchased,  to  be  paid  for  out  of  the  proceeds  of  the  cotton, 
rejecting  the  claim  of  probable  profits,  the  sum  actually  al- 
lowed being  $2820  67. 

These  allowances  were  all  excepted  to  by  the  appellees, 
and  the  appellant  also  excepted  to  the  refusal  of  the  clerk  of 
the  circuit  court  to  admit  all  of  the  claims  preferred  in  *^  the 
statement." 

The  circuit  court  refused  to  allow  to  the  appellant  any  of 
the  items  reported  by  the  clerk,  with  the  exception  of  some 
of  those  comprehended  in  the  *^  incidental  expenses."    As  to 


310  SUPREME  COURT. 

[Canter  V8,  The  American  and  Ocean  laioranceComptniet.] 

tbose  items,  the  clerk  rejected  the  sum  of  $222  for  protcslf 
ttid  damages  on  a  bill  of  exchange,  and  ordered  the  counsel 
fee&.pf  ^the  appellant  to  be  paid  nnder  the  mandate,  upon 
the  anthofity  of  the  Apollon,  9  Wheat.  36^^  -as  the  costs 
jawnrtied  him  by  the  supreme  court  $1372  82. 

The  appellant  appealed  to  this  court. 

At  the  last  term  Mr  Cruger  moved  to  dismiss  the  apfpeal, 
on  the  ground  that  the  n^andate  from  this  court  gave  no 
authciirity^to  the  circuit  court  of  south  Carolina  to  assess 
damages  to  the  appellant  This  oiotion  was  opposed  by  Mr 
Coxe,>  for  the  appellant ;  and  the  court  ordered  the  cause  to 
be  argued  upon  all  the  questions  it  involved,  when  it  should 
be  regularly  called. 

At  this  term,  Mr  Coxe  for  the  appellant' contended;  that 
Uie  decree  of  the  circuit  court  from  which  the  former  appeal 
was  taken,  left  the  question  of  damages  open.  That  appeal 
WE,s  taken  by  the  claimants  in  the  circuit  court,  now  the  ap- 
pellees, and  it  was  from  a  decree,  in  its  nature  interlocutory, 
and  not  final;  and  if  this  was  not  so,  it  was  the  act  of  those 
who  are  now  appelleesi,  and  cannot  prejudice  the  rights  of 
the  appellant. 

In  the  case  now  before  the  court,  the  appeal,  hcS  been 
taken  by  Canter  only,  and  tK)t  by  those  who  claimed  the  cot- 
ton-  The  only  question  therefore  in  this  court  is,  whether 
sufficient  damages  have  l^een  awarded,  as  no  cross  appeal 
was  entered,  and  there  can  ibe  no  inquiry  whether  damages 
may  be  assessed  at  all ;  this  having  been  decided  in  the  cir- 
cuit court.  The  appellee  cannot  here  impugn  the  decree  be- 
low upon  this  point. 

Is  this  then  a  case  for  damages,  or  rather  for  full  compen- 
sation ^ 

The  entire  record  \:  now  before  this  court ;  the  pleadings 
and  the  evidence  which  were  under  consideration  during  the 
last  term,  stillconstitule  a  part  of  the  case  upon  which  the 
decision  must  bo  based. 

It  will  be  recollected /that  the  claimant  became  the  pro- 
priety of  the  cotton  at  Key  Wept,  where  it  was  found  in  the 
possession  of  certain  salvors.  The  libellants  were  present,  by 
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their  ageot,  who  was  cogmizabt  in  the  proceedings,  acqui- 
esced in  them,  and  received  the  portion  of  the  proceeds  of 
sale  to  which  they  were; entitled.  The  captain  of  the  wrecked 
vdssel  was  also  present,  and  all  participated  in  what  was  done 
there. 

No  proceedinga  were  ever  instituted  by  the  libellanls 
agaifist  the  authors  or  abettors  of  the  acts  of  which  thej 
complained.  N^  attempt  was  «ver  made  to  arrest  them  in 
the  progress  of  the  business,  to  punish  them  afterwards,  or 
to  pursue  the  money  in  their  hands.  All  was  reserved  for 
this  innocent  .purchaser.  Innocent  he  was,  for  this  court 
h|U3  decreed  the  sale  to  be  valid,  and  his  title  to  be  incontro- 
yertible;  innocent  as  regards  them,  for  he  did  no  one  act  ia 
which  they  had  not  concurred. 

They^avowftd  their  object  to  be  to  break  up  these  proceed- 
ings at  Key  West ;  and  this  was  to  be  effected  by  the  ruin 
of  this  claimant. 

This  court  has  definitively  settled  the  question  of  right 
between  these  parties;  the  libellants  had  ho  interest  in  the 
cotton,  the  subject  matter  of  the  suit.  It  was  the  property 
of  the  claimant. 

.  In  the.  prosecution  of  this  suit  against  him,  however,  he^ 
has  been  deprived  of  this  property;  he  has  incurred  heavy 
expenses  and  losses,  and  he  asks  not  vindictive  damages;  he 
asks  nothing  ifiomine  pcsnm;  he  merely  asks  to  be  placed  in 
the  situation  he  would  have  occupied  had  these  proceedings 
never  been  instituted  against  him.  He  claims  in  fact  nothing 
which  may  not  properly  be  awarded  under  the  name  of  res- 
titution. This  is  emphatically  the  case  in  regard  to  the  first 
item.  The  property  has  long  since  been  disposed  of;  it  proba- 
bly has  no  longer  an  existence ;  restitution  in  specie  must  be 
had;  the  mandate  of  this  court  cannot  be  literally  executed. 

This  has  been  rendered  impracticable  by  the  acts  of  libel- 
lants. They  seized  upon  the  article;  they  withdrew  it  from 
the  control  of  the.claimant.  While  thus  retained  by  them,  it 
is  so  disponed  ofj  that  the  owner  can  never  be  restored  to  the 
actual  enjoyment  of  it.  What  then  are  his  rights,  and  what 
will  satisfy  the  order  of  this  court  that  the  property  shall  be 
restored  ? 
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He  had  entered  into  an  actual  contract  to  aelUtf  or  $  17,425 ; 
that  amount  of  money  was  in  fact  and  in  subsntace  the  object 
of  the  suit.  The  claimant  had  no  right  to  the  cotton  which  he 
bad  sold.  He  had  a  right  to  this  amount  of  purchase  money^ 
and  that  was  what  the  libellant  sought  to  obtain  from  him« 
That  was  substituted  in  lieu  pif  the  cotton.  To  that  sum,  then^ 
which  was  the  real  value  of  the  cotton  to  him,  the  amount 
for  which  it  had  been  sold,  he  is  now  entitled  under  the  de- 
cree for  restitution.  This  would  have  been  the  measure  of 
damages  had  Canter  brought  trover  for  these  goods.  Ken- 
nedy vs.  Strong,  14  Johns.  128.  In  replevin  the  same  result, 
would  have  happened ;  and  it  is  stated  by  the  court  to  be  no 
more  than  sin  indemnification.  Rowley  t;t.  Gibbs,  14  Johns. 
385. 

But  this  seizure  has  been  decided  to  be  illegal  and  grouncf- 
less.  It  was  made  upon  a  claim  of  right  which  has  been 
disaffirmed.  It  is  essentially  a  seizure  without  probable 
cause. 

In  the  case  of  Geilston  t;^.  Hoy t,  13  Johns.  30,  and  3  Wheat. 
46,  it  was  held  in  the  state  courts  as  well  as  here,  that  « 
decree  of  restHution  was  conclusive,  that  the  seizure  was 
illegal,  and  that  where  such  seizure  was  made  without  legal 
process,  such  decree  intrtled  the  party  to  recover  in  an  ac- 
tion of  trespass  to  the  amount  of  the  damage  actually  sus- 
tained by  the  seizure.  Here  the  seizure  was  made  through 
the  intervention  of  the  process  of  the  court,  but  the  only 
difference  which  is  thereby  produced  ts,  that  the  claimant 
is  not  compelled  to  resort  to  an  action  of  trespass  to  recover 
his  damages ;  they  may  be  awarded  'in  the  principal  suit. 

The  general  rule  established  in  the  case  of  the  Apollon, 
9  Wheat.  373,  is  that  the  party  who  seizes,  seizes  at  -bis 
periL  The  rule  for  estimating  damages  in  that  case  was 
the  actual  value  of  the  property  with  interest-  9  Wheat.  377. 
^.But  the  professed  object  is  admitted  .to  be  indemiii/So0f ton. 
12  Wheat.  17.  How  is  that  indemnification  to  be  afforded  i 
By  placing  the  party  where  he  would  have  been,  if  no  such 
proceedings  had  been  instituted. 

The  doctrines  of  the  civil  law  may  furnish  the  proper  rule. 
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2  Brp.    Civ.  Sl  Ad.  La^,  407.    Venimi,  Com.  889.    Digest, 
B.  4.  T.  4.8.  33,  p,  166.    Inst.  B.  4.  T.  16:  sv  2. 

The  amount  of  the  stipulation  entered  into  in  the  district 
court,  furnishes  no  rule  for  damages;  excepting  so  far  as  it 
operates  in  favour  of  the  sureties.  Had  no  stipulation 
been  required  by  the  court,  they  still  might  have  gone  on  to  * 
assesr damages.  It  is  not  by  the  stipulation  that  the  party 
■objects  himself  to  the  jurisdiction  and  judgment  of  the 
court,  but  by  the  very  fact  of  filing  his  libel  and  proceeding 
i&his  suit.     10  Wheat.  44ff. 

Mr  Ogden,  for  the  appellees,  argued ;  that  this  was  k  claim 
for  diainages  in  a  case  where  one  judge  had  decided  in 
&v6ur  of  .the  claimants  or  appellees ;  and  the  appellees  were 
now  called  upon  to  respond  in  damages,  to  an  extent  which, 
were  the  appellees  private  persons,  would  produce  their  ruin. 
Thef  claim,  he  contended,  was  against  every  principle  of  law. 
In  case  of  a  seizure  by  a  revenue  officer,  a  certificate  from 
the  judge  of  probable  cause  will  excuse  damages.  In  case  of 
capture,  probable'  ground  for  making  th%  capture  is  not 
a  case  for  damages.  There  has  been  'no  case  in  which 
mere  civil  proceedings  in  a  court  to  establish  a  supposed 
right,  has  exposed  the  party  to  such  liability,  unless  the 
proceedings  have  been  malicious.  The  peni&Ity  is  costs  and 
expenses,  in  cases  of  the  former  description. 

In.  the  case  of  Gelson  M.  Hoyt,  the  vessel  was  acquitted, 
and  a  certificate  of  probable  cause  was  refused  By  the  dis* 
trict  judge.  Had  the'  district  court  condemned  the  vessel  in 
that  case,  would  it  have  been  said  there  was  no  probable 
cause  1  The  Apollon,  9  Wheat.  373,  was  a  case  of  capture 
without  probable  ground  of  proceeding. 

1.  Inasmuch  as  there  was  a  decree  of  a  competent  court, 
that  the  seizure  made  by  the  appellees  was  one  they  had  a 
right  to  make ;  this  is  not  a  case  for  damages. 

2.  It  was  also  a  case  of  first  impression.  It  was  a  new 
case,  and  the  party  had  a  right  to  briQg  it  before  a  court  of 
the  United  States  for  examination.  This  also  prevents  its 
being  a  case  for  damages.  The  Lewis,  2  Dodsoo,  Ad.  Rep. 
210. 

Vol.  III.— 2  P 
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Suppose  the  appellant  entitled  to  damages.  The  deiiiree 
of  the  circuit  court  of  South  Carolina  was  a  final  decree,  or 
this  court  had  no  jurisdiction  on  the  first  appeal.  If  the 
party  was  entitled  to  damages,  he  should  Ijave  presented  bis 
claim  to  the  circuit  court;  not  having  done  so,  he  could  not 
prefer  such  a  claim  when  the  case  went  back  on  the  man- 
date of  this  court.  The  matter  in  dispute  was  the  cotton. 
It  was  sold  by  order  of  the  court,  and  the  proceeds  paid  into 
court.  Those  proceeds  were  all  the  court  would  look  to, 
in  any  view  pf  those  proceeding^.  All  cases  of  sale  by 
a  marshal  wotild  bring  up  claims  to  damages.  The  teftt  of 
the  value  of  the  goods,  and  the  sum  in  controversy  between 
parties,,  is  properly  ascertained  by  sales,  under  the  order  or 
authority  of  a  court  by  a  regular  officer. 

It  is  said  that  if  the  cotton  had  not  been  taken  out  of  the 
hands  of  Canter,  by  the  proceeding  of  the  appellees,  it 
would  have  sold  for  more.  He  had  at  all  times  the  right  to 
take  it  out  of  the  possession  of  the  marshal  by  an  appraise- 
ment and  security. 

As  to  probable  cause  exempting  parties  from  damages. 
Cited,  1  Wheats  21.  2  Rob.  Ad.  Rep.  132.  Rose  v$.  Hime- 
ly,  4  Cranch,  41. 

There  is  no  difference  between  actions  for  marine  Ires* 
pass,  and  civil  proceedings,  in  the  law  of  damages.  Mari- 
ana Flora,  Wheat.  58.  The  Palmyra,  12  Wheat.  17.  2 
Bro.  Civ.  &.  Ad.  Law,  100,  105,  398.  The  Apollo,  1  Hag. 
Ad.  Rep.  306. 

As  to  the  costs  <f[$he  appeal  to  this  court.  The  couDiel 
fees  are  a  reasonable,  but  it  may  be  doubted  if  they  are  a  legal 
claim.  3  Dal.  301.  9  Wheat.  309.  It  is  said  in  the  latter 
case,  that  the  allowance  of  counsel  fees  is  in  the  discretion 
of  the  court.  The  case  is  not  then  a  case  for  damages.  If 
it  is  such  a  case,  the  appellant  has  waived  them. 

Mr  Webster  in  reply.  A  view  of  thi&  case  may  be  taken, 
differing  entirely  from  that  which  is  entertained  by  the  coun- 
sel for  the  appellees. 

The  vessel  on  board  ot  which  the  cotton  was  originally 
shipped  was  wrecked.  Salvage  was  decreed  by  the  court 
at  Key  West,  to  be  paid  out  of  the  proceeds  of  the  cargo; 
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and  Canter  purcha'sed  the  cotton  at  the  sale  made  under  the 
order  of  the  court,  and  shipped  it  to  Charleston.  The  right 
of  the  court  at  Kef  West  to  proceed  against  the  property 
savedf  for  salvage,  was  denied ;  and  at  Gharle8ton,4he  uA- 
derwriters  seized  the  property.  Canter  was  in  possession  of 
the  property  under  the  decree  of  a  court,  and  his  right  to 
the  property  was  afterwards  confirmed  in  the  circuit  court, 
and  in  this  court. 

This  is  the  case  of  an  action  for  a  marine  tort  or  trespass, 
not  a  question  of  prize.  Jurisdiction  of  the  case  was  taken 
on  the  ground  of  the  case  being  of  this  character.  It  is  an 
action  in  the  admiralty  to  try  the  right  of  property  between 
parties  thus  situated.  What  are  the  principles  which  apply 
to  such  a«case  ?  Not  those  which  operate  in  revenue  cases. 
In  those  cases,  certificates  of  probable  cause  are  aHowed, 
because  jt  is  the  duty  of  the  officer  to  act,  and  if  he  pro- 
ceeds on  reasonable  ground*  he.  is  protected.  Cases  oi 
prize  rest  onsimilar  principles;  those  of  policy. 

This  case  is  not  of  such  a  character.  The  courts  of  com- 
mon  lawajnd  admiralty  had  concurrent  jurisdiction  of  the  case, 
and  the  insurance  offices  hiight  have  brought  trespass  at  com- 
mon lawl  They  have  chosen  a  proceeding  in  the  admiralty, 
in  rem^  and  they  have  taken  the  goods  out  of  the  possession 
of  the  owner.  Goods  cannot  be  taken  without  the  taker  being 
responsible  in  damages.  In  a  suit  at  common  law,  bail 
would  have  been  given^  and  the  owner  would  have  been  left 
in  the  use  of  his  property.  The  proceeding  was  like  reple- 
vin, for  goods,  where aecurity  is  given  to  respond  in  damages. 

Had  Canter  a  right  to  any  thing'beyond  What  he  received? 
To  ascertain  his  loss,  the  value  of  the  pcoperty  at  the  time 
if  was  taken  out  of  his  possession,  must  be  adverted  to.  The 
property  waa  taken  out  of  his  possession  by  the  Jibellants; 
they  elected  this  as  their  remedy,  and  one  ordinarily  leading 
to  loss :  and  it  is  not  for  them  to  complain  when  they  are 
called  upon  to  make  recompanse  for  the  loss.  Cases  of  this 
kind  arising  on  land  are  firequently  tried.  4n  all  cases  where 
property  is  seized  unlawfully,  the  actor  roust  respond  in 
damages.  It  is  no  answer  in  such  cases  to  ftay  the  party 
was  proceeding  in  the  course  of  regular  litigation.  Bfo  pro- 
ceeds at  bis  peril. 
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.  Every  maD  may  litigate  at  the  charge  ef  costs ;  but  if  in 
his' proceedings  he  will  change  the  possessifen  of  the  property 
he  claims,  theq  he  mi|st  indemnify  the  real  owner  when  the 
claim  is  decided  against  him.  In  case,  of  marine  trespass, 
it  is  always  in  the  equitable  powers  of  the  court  to  give 
damages,  and  the  circuit  court  should  have  given  them  in- 
stead of  putting  the  appellant  to  a. separate  action. 

It  is  said  that  Center  should  have  made  a  claim  to  damages 
in  the  cirvuit  court*  The  case  was  brought  before  the  court 
by  the  appeljees,  on  its  former  appearance  here,  and  was 
sent  back  for  further  proceedings,  it  was  in  the  power  of 
the  circuit  court,  when  the  case  was  again  before  them,  to 
do  all  that  the  appellant  could  properly  claim.  Restitution, 
which  the  appellant  was  entitled  to,  was  npt  to  be  made  by 
restoring  the  thing  itself;  restitution  could  only  be  made  by 
placing,  the  appellant  in  the  situation  in  which  he  was  be-^ 
fore  the  seizure. 

Mr  Justice  Story  delivered  the  opinion  of  the  court. 

This  case  was  formerly  before  this  court,  upon  an  appeal 
taken  by  the  original  libellants,  the  American  and  Ocean 
JLpsurance  Companies,  to  the  decree  of  the  circuit  court, 
awarding  restitution  bf  the  property  to  the  claimant,  Canter, 
with  costs.  That  decree  was  affirmed  by  this  court,  and  a 
mandate  issued  to  the  circuit  court,  commanding  ^'  that  such 
execution  and  proceedings  be  had  in  said  cause,  as  according 
to  right  and  justice,'and  the  laws  of  the  United  States,  ought 
to  be  bad,  the  appeal  notwithstanding.''  The  case  is  re- 
ported at  large  in  I  Peters's  Rep.  §47. 

When  the  case  came  before  the  circuit  court  upon  the 
mandate.  Canter  made  an  application  to  the  court  tp  refer 
the  same  to  the  proper  officer  to  examine  into  the  damages 
sustained  by  him  in  consequence  of  the  proceedings  of  the 
libellants,  and  to  report  thereon.  A  reference  was  accord- 
ingly made  to  the  register  to  ascertain  the  damages ;  and 
when  the  case  came  on  before  him,  the  libellants  entered  a 
protest  against  any  such  proceedings,  upon  the  grounds 
that  the  mandate  gave  no  authority  to  inquire  into  damages; 
that  none  had  been  in  fact  awarded,  either  by  the  district. 
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circait,  or  supreme  court ;  and  that  the  libellants  were  not 
in  any  manner  liable  for  damages.  The  register,  notwith- 
standing the  protest,  proceeded  to  inquire  into  the  damages, 
and  made  his  report  thereon  to  the  circuit  court,  where  the 
same  grounds  of  objectiozi  were  again  taken  by  the  libel- 
lants. The  court  upon  the  hearing,  asserted  the  right  tp  in- 
quire into  the  damages,  as  a  matter  undisposed  of  in  the 
former  decree ;  but  denied  any  allowance  of  them  upon  the 
merits,  and  decreed  costs  and  expenses  cnly  to  the  claimants 
From  this,  last  decree  both  parties  have  appealed  to  this 
court ;  and  the  case  now  stands  before  us  for  judgment  up- 
on these  cross  appeals. 

It  isr  proper  to  add,  that  the  libellants  in  their  original 
libel  prayed  that  the  three,  hundred  and  fifty-six  bales  of  cot-^ 
ton  might  be  decreed  to  them,  with  damages  and  costs ;  and 
that  the  claimant  Canter,  in  his  claim,  also  prayed  for  resti- 
tutioA  of  th^"  cotton,  with  damages  Rud  costs.  The  district 
court  decreed  restitution  to  the  libellants  of  part  of  the  cot- 
ton, and  dismissed  tlie  libel  as  to  the  residue,  without  any 
award  of  dainag  on  either  side.  Both  parties  appealed 
from  this  decree  to  the  circuit  court ;  where,  upon  the  hear- 
ing, the  decree  of  the  district  coiirt  was  reversed,  and  resti- 
tution of  all  the  cotton  ;was  decreed  to  Canter,  with  dosts, 
(as  has  been  before  mentioned;)  but  without  any  award  of 
damages,  or  any  express  reservation  of  that  question  in  the 
diecre:. 

Two  questions  have -been  made  tind*  argued  at  the  bar. 
The  first  is,  whether,  under  the  circuih^ttances,  the  inquiry 
into  damages  could  be  entertained  by  the  court  below,  after 
the  cause  was  demanded  for  execution  by  the  mandate  of 
this  court.  The  second  is,  whether,  if  such  proceedings 
could  be  had,  the  present  is  a;  fit  case  for  damages. 

In-  respect  to  the  last  question,  if  we  felt  at  liberty  to  en^ 
tertfiin  it,  we  should  have  no  diffictllty.  in  concurring  in  the 
opinion,  of  the  circuit  court,  that  this  case  was  not  a  fit  one 
for  an  award  of  damages.  The  pi^oceedings  of  the  libellants 
were  in  the  ordinary  course,  to  vindicate  a  supposed  legal 
title  to  the  property.    There  is  no  pretence  to  say,  that  the 
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fuit  W98  infttituted  without  probable .  cause»  or  was  con- 
ducted in  a  malicious  or  oppressive  manner.  The  libellants 
had  a  right  to  submit  their  title  to  the  decision  of  a  judicial 
tribunal,  in  any  legal  mode  which  promised  them  an  effec- 
tual and  speedy  redress.  They  have  failed ;  not  so  much 
from  any  infirmity  in  their  original  title,  as  from  the  sentence 
of  a  court,  of  competent  jurisdiction,  (whose  very  jurisdiction 
was  the  matter  in  question),  having  been  adjudged  to  be 
conclusive  upon  that  title.  Where  parties  litigate  iatbe 
admiralty,  an,d  there  was  a  probable  ground  for  the  suit  or 
defence ;  the  court  consider  the  only  compensation  which 
the  successful  jparty  is  entitled  to,  is  a  compensation  in  costs 
and  expenses.  If  the  party  has  suffered  any  loss  beyond 
these,  it  is,  as  was  justly  observed  in  the  opinion  of  the  cir- 
cuit court,  damnum  absque  injuria. 

But  we  are  of  opinion,  that  the  question  of  damages  is 
not  now  open  before  this  court.  The  original  decree  of 
restitution  with  costs,  witliout  any  allowance  of  damages, 
or  any  express  reservation  of  that  question,  was  a  virtual 
denial  of  daniages,  and  a  final  decree  as  to  the  demand  of 
damages  set  up  by  Canter  in  his  original  claim.  It  was  his 
duty  at  that  time  to  have  filed  a  cross  appeal  if  he  meant 
to  rely  upon  his  claim  for  dafknages ;  and  not  having  then 
done  so,  it  was  a  waiver  of  thie  claim^  and  a  submission  to 
the  decree  of  restitution  and  costs  only.  It  js  of  great  im- 
portance to  the  due  a^dministration  of  justice,  and  is  in  fur- 
therance of  the  manifest  intention  'of  the  legislature,  in 
giving  appellate  jurisdiction,  to  this  court  upon  final  decrees 
only,  that  causes  should  not  come  up  here  in  fragmenUi, 
upon  successive  appeals.  It  would  occasion  very  great  (de- 
lays, and  oppressive  expenses.  We  have  already  had  occa- 
sion to  advert  to  this  subject  in  the  cases  of  the  Santa  Ma- 
ria, 10  Wheat.  Rep.  481.  The  Palmyra,  10  Wheat.  Rep, 
502.  Chaca  V8.  Vasquez,  1 1  Wheat.  Rep.  429.  We  wiih 
it  now  to  be  understood  by  the  bar,  as  the  settled  practice 
of  this  court,  that  wherever  damages  are  claimed  by  the 
libellant  or  the  claimant  in  the  original  proceedings,  if  a 
daeree  for  restitution  and  costs  only  passes,  it  is  ^  virtual 
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denial  of  damages;  and  the  party  will  be  deemed  to  hafe 
waived  the  claim  for  dagiages,  uoless  he  then  interposes  an 
appeal,  or  cross  appeal,  to  sustain  that  claim. 

As  to  the  costs  and  expenses,  we  perceive  no  error  in  the 
allowance  of  them  in  jhe  circuit  court.  They  are  not  mat- 
ters positively  limited  by  law,  but  are  allowed  in  the  exer- 
cise of  a  sound  discretion  of  the  court.  And,  besides,  it 
may  be  added,  that  no  appeal  lies  from  a  mere,  decree  re- 
specting costs  and  expenses. 

The  decree  of  the  circuit  6ourt  is  therefore  affirmed  with 
costs. 


This  cause  came  on  to  be  heard  on  the  trapscript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  di** 
trict  of  South  Carolina,.aild  was  furgued  by  counsel;  on  con- 
sideration whereof,  it  is  ordered  and  decreed  by  this  court, 
that  the  decree  of  the  said  circuit  court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  without  costs,  for  the  libellants. 


SSp  SUPREME  COUET. 


DAmsL  SrkDfOBB,  Philip  M.  Lucobb,  JNioholas,  Maroasxt  and 
Joseph  LmoBR,  PLAiiiTxiars  in  Eukob^m.Thb  LxIsbx  6f  Johh 
Touiro,  Axchhuld  M'Call,  Mart  Cadwalladbr,  Wiluah 
RrRD  AHB  AHifB  Hli  VIFB,  AlTD  Harrqbt  M'Cali». 


Ob  t  trial  in  ijaetmeDt»  the  plaintiib  oflfered  in  evidenee  «  number  of  ontriM  of 
raeent  ^te»  nado  fay  tho  dofendanta,  within  tbo  bounda  of  the  tract  of  land  in 
diapotOt  daaignatad  aa  "Yonng'a  foar  thousand  acres;"  and  attempted  to 
pro?e»iy  a  wiUieaa,  that  Toung»  when  he  made  the  entifea,  had  beard  of  the 
plaintiib*  daim  to  the  land,  tkt  defendants  then  offered  to  intrcMuce  m  evi- 
dence*, official  eopiea  of  entrifa  made  by  other  and  third  persona  dnce  the  date 
|if  the  plaintiffs'  |;rant;  ht  the  purpose  of  prating  a  g^rai  opinion,  that  th^ 
bud  eontaified  hi  tho  plaintilb*  surrey,  made  under  the  order  of  the  court, 
^fter-tiie  cpinmencement  of  the  suit,'  were  vacant  at  the  date  -^^f  such  en« 
trieoi  and  to  disprove  notice  to  him  of  the  identity  of  plaintifla'  ctoim,  n^hen 
he  made  the  entries  under  whieh  he  claimed.  This  evidence  wis  onquestidn- ' 
ablyineievanc.    E8S7] 

EntHea  made  subeequent  to  the  phdntiffli'  claim,  whatever. lAight  have-  bete  the 
imprMiion  under  which  tfMy  were  madti,  e^old  not  peaaibly  affeel.Ihe  tUle^ 
held  under  a  prior  entry.    [iVT] 

lie  admiaitoB  of  evidence  which  was  iitelevaiit,  but  wnieh  waa  not  oljecfted  to, 
wUI  ,n6t  authorise  the  adiniaaion  ot  other  farelevial  evideaee  offued  to  rebut 
tfie  aame,  when  the  aame  la  oljected  to.    [887] 

The  fauad  law  of  Virginia  direeta  that,  within  three  montho  afUf  a  aurvey  It  made, 
ibm  surveyoir  ahall  enter  the  pkt  and  eertifieate  theriftof  in  c  book^'well  6ound, 
to  be  proviiied  by  fhe  court  of  hia  county,  at  the  cotaty  charge;  After  pre- 
acriUng  tMs,  among  other  dutite  the  bw  ptioceedf  to  eiMiet,  that  any  surveyor 
(atthig  in  4he  duties  mibreseid,  abstt  be  liable  to  be  ioidleted.  The  law,  how- 
*ever,  doea  not  dedarethat  the  validity  of  auch  ayirvey  shall  depend  In  uij 
degree  on  ita  being  recorded.    [888] 

The  chiof  aurveyor  apppfaMs  deputies  at  hia-  will;  and  no  mode  of  appobUment  la 
prescribed..  The  aurvey  madia  by  hia  deputy  to  eramlniid  and  adoptdi  by  him- 
aelf,  and  to  certified  by  hImiMlf,  to  the.re^Cer  of  thai  tond  Mce.  He  reco|^ 
nisea  the  actual  suihreyor  aa  hto  deputy  In  that  particular  transaction,  atid  thto, 
^  it  be  unuaual  or,  irreguhir,  cannot  aiibct  the  grant.    [840] 

Oljectiona  which  are  property  overruled,  when  urged  against  a  legal,  title,  In  iup* 
port  of  an  equity,  dependent  entirely  en  a  .survey  ^  liod.  tor  which  a  patent 
haa  been  Issued,  can  have  ao  weight  ivhenurg^agahtot  a  patent  regulariy  ia^ 
sued  in  all  the  forms  of  law. . :  [840} 

In  yirginia,the:patettt  to  the  completion  of  dM^titto,end  eatiib)iahes  the  perform- 
ance of  every  ;pre>requialte.  No  inquiry  into  the  regiilailt^  of  those  preliminary 
meaauretfft  which  ought  W  precede  it,  to  niido  In  a  trial  at  tow.  No  ease  has 
shown  that  H  may  be  Impeached  at  law.;  unleaa  it  be  for  frauds  Not  legal  and 
technical,  but  actual  and  poaitive  fraud,  Jn  toct,  comn^ted  by  theperaon  who 
«b|ataiedit;andeventhtotoqpiestk»ned.     [840] 
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[Stringer.et  tL  «f.  LttfM  of  Tdung  •UL] 

It  if  admitted  to  bave  httn  indispefiflably  ptceUnrj  to  tbe  pltintlflSi'  tetion  to 
show  t  Tijid  title  to  the  Jand  In^  coDtrovehry ;  and  (bat  tbe  defendanta  wete  at 
litverty  to  resist  the  testimony,  by  any  evidence  tendlnj^  in  any  dej^ree  to  die* 
prove  this  idi^ntity.  But  the  defendants  were  not  at  liberty  to  offer  ei^ideiiee 
having  no  auch  tendency,*  hut  whi^h  might  either  e^ett  |i  difierent  purpoae^  or 
be  ivholly  irrelevaot.  The  queatlon  of  ita  relevancy  musf  be  decided  by.  tbe 
:ourt;  and  any  error  in  ita  Judgmeiit  would  be  correet^d  by  an  appellate  tiiba* 
nar.  The  court  cannot  perceive  that  the  omiaahm  <>r  the  auryoyor  to  reeord 
the  furvey,0(  tbe  faci  that  the  aurvey  waa  made  by  a  peraon  not  a  regufair  de- 
puty, had  any  tendency  to  prove  ihatlhe  land  deacribed  in  the  patent  waa  not 
^  the  land  for  which  the  suit  was  instituted.    [842] 

The  wairant  for  the  land  la  controveiay  wasentered  wilb.tbe.atiiiveyor  of  Mobob- 
jSalKa  cojmty  ott  tbe  7tfa  of  April  17344  Ajt  the  3l6y.seasioa,of  that  year,  the 
general  aaaembly  of  Virginia  divided  the  county  Of  ^M onongalia^'and  erected  a 
new  county,  to  take  effect  in  July,  by  the'  name  of,  Harrison.  The  land  on' 
Wbieb  the  plaintifis'  warrant  was  entered,  lodd  in  the  new  county.    The  certi- 

.  fifaite  of  survey  is  dated  in  December  1784,  and  in  aceordapce  with  tbo  entry, 
jtiktea  the  land  to  be;  in  Monongalia. 

The  land  law  of  Virginia  enacta  that  warranta  ahall  be  Todged  with  t|ie  surveyor 
of  the  county  in  which  the  lands  lie,  and  that  the  party  ahall  diriact  the  location 
apeclallyaBd  precisely.  It.  also  directi  despatch  in  the  aurvey  of  atttande 
Mrtereir  In  tbe  offieet  No  pr»laieB  ie  nnde  f6r  the  division  of  a  county  be- 
iween  the  entry  and  the  iurvey .  The  ai6t  eatabKshIng  t^e  county  of  Harriaon, 
does  no^  direct  that  the  surveyor  of  Ifonongalia  county  shall  furnish  tbe  surveyor 
of  Harrison  with  copies  of  the  entrtte  of  landa  which  lay  In  4he  new  county, 
pod  i^itb  (he  warranta  on  which  they  were.  made.  In  this  state  of  things  the 
survey  of  the  land  in  controversy  was  made  by  ^be  surveyor  of  Monongalia; 
the  plat  and  certi6cate  on  which  the  parent  was  afterwards  issued,  were  trans- 
mltted  to  the  land  officev  and  tbe  patent  described  the  land  aa  in  Monongalia 
county.  No  change  .wm  made  in  the  law  until  1788.  This  will  not  annul 
iho  patent,  or  deprive  the  uno^ending  patentee  of  his  property.     [348] 

The  misnomer  oi  a  county,  in  a  patent  for  land;  will  not  vacate  the  patent.    It^ 
will  admit  of  explanation,  and  if  explanation  can  be  reoiived,  tbe  patenjt  on 
wbibh  the  misnomer  ia  found*  is  not  .absolutely  void.  ^  [844] 


"ERROR  to  the  district  court  of  the  western  district  of 
Virginia. 

This  was  an  ejjectment broughtby.the defendants,  agains^ 
the  plaintiffs  in  error,  in,  the  district  court  of  the  United' 
States  for  the  western  district  of  Virginia,  exercising  circuit 
court  powers,  for  the  recovery  of  a  tract  of  four  thousand 
acres  of  land  in  the  said  district,  being  a  tract  lying  in  the 
northreast  corner  of  a  large  connexion  of  surveys  made 
together,  owned  by  Reed  and  Ford,  the  said  Youngs,  Tho- 
mas Lardley,  and  others ;  some  in  one  name  and  some  in 
others,  as  appearing  by  the  surveyor's  diagram.  There  was 
Vol,  III.— 2  Q 
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tStriagttr  «t  tl.  itrLMe  of  IrpODg  MiLl 
a  Terdict  add  judgment  for  4h*e  pHjirtttiffs,  which  this  irrtt 
of  error  is  brought  to  re versq; 

During  the  trial  the  counsel  of  the  defendants  t^ndeiried 
three  bills  of  eiicepiions  to  opinions  of  the  <^ourt9  which- are 
signed,  sealed,  and  made  part  of  the  record,  and, whickare 
siibstantiaUy  as  foHows : 

Thi^  iirst  bill  of  exceptronsstatea  that  th«  plaintifia below, 
01^  the  trial  of  the  case  before  the  district  court,  introduced 
«  grant  for  the  lands  claimed^  which  grant  is  described  iH 
the  third  bill  of  ezcepttohs, .  and  the  pta€  iind  report  of  the 
surveyor  made  in  4he  cause. 

That  the  plaintiifs  also  t>irered  in  evidence  a  nittnber  of 
entries  of  recerit  date,  made  by  th^  defendant  Stringer,, 
within  the  bounds  of  the  said  land,  lLs«  designated  on  said 
repx)rt,  as  John  Young's  four  thousand  acres,  beipjB^^^  ^^^ 
claimed  by  the  plaintiffs,  and  atteiiopted  to  prove  by  a  Wit- 
ness that  Stringer,  wheii  he  knade  those  entries,  had  heard 
of  the  plaintiffs'  claim  to  the  land  ini  contrbversyy  The 
defendants  thereupon  offered  as' evidetice  officiial  •copies  of 
entries  made  by  others  and  third  persons,  since  the  date 
of  the  plaintiffs'  grant,  for  the  purpose  of  proving  a  general 
bpipion  that  the  lands  claimed  were  vacant  at  the  date  of 
the  ss&id  entries, .  and  to  disprove  tiotice  to  Stringer  of  the 
identity  of  the*  plaintiffs'  claim,  when  he  nmdte  the  entries 
under  which  the  defendanter  claimr  to  hold.  The  court  de- 
cided this  evidence  to  be  inadmissible,  to  which  th<Bi  defend- 
ants excepted. 

The.  second  bill  of  exceptiodsj  after  setting  out  the  plain- 
tiffs' grant,  states :  that  the  defendants  then  offered  in  evi- 
dence the  surveyor's  book,  of  Monongalia  county,  to  prove 
no  such  survey  had  ever  been  returned  to  the  office  of  said 
surveyor,  and  recorded  in  the  book?  of  the  said  surveyor ; 
and  further  offered  to  introduce  evidence  to  prove  that  Henry 
Fink^the  deputy  upon  whose  survey  the  grant  purports  to 
have  issued,  resided  at  the  date  of  the  said  survey  in  Rarri- 
fon  county,  and  was  not  then  a  deputy  surveyor  of  Monon- 
galia county.  The  defendants  offered  the  said  evideiice  to 
prove  that  no  survey  had  ever  been  made,  and  that  the  re- 
gister issued  the  grant  without  proper  authority;  on  which 
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[Siiiafir  •!  tt.  «r.  l^ipiM  of  Y^onf  •!  aK] 
•fScoiint  the  sume  wtt  void.  The  plamfifik  objeete^  to 
tbif  evidence  as  inadmiisible  for  the  purpose  stated;  and 
the  court  rejected  it  as  such.  The  defendants  counsel  then 
offered  the  same  evidence  to  disprove  the  identity  of  the 
land  contained  in  the  plaintiffs  gratttwkh  that  ttot^claitn* 
eu  oy  the  plaintiffs,  and  represented  by' the  surveyor's  report^ 
as  contained  by  the  blue  lines  thereon,  and  there^  desig- 
nated by  the  Roman  numeral  V.  Tjie  court  also  rejeeted. 
the  said-evidence  for  the  last  mentioned  purpose,,  and  the 
defendants  excepted. 

The  third  bill  bf  exceptions  states ;  that  the  plaintiffs  on 
the  trial  of  the  cause  introduced  a.  grant  in  the  -words  and 
figures  following,  setting  it  forth  at  large.  The  grant  is 
issued  to  John  Young,  the  lessor,  and  dated  the  lOth  of  June 
178^,  for'  four  thousand  acres,^  the  premises  in  question } 
bounded  as  follows,  to  wit:  Jdescribinj;  it  by  qpietes  and 
bounds. 

The  defendants  thereupon  offered  in  evidence  a:  certified 
copy  of  an  act  of  assembly  of  Vii^ginia^  establishing  the 
county  of  Harrison,  and  a  copy  of  the  certificate  of  the  su^^ 
vey  on  which  the^  plaintiffs'  said  grant  issued,  dated  Decem- 
ber 13th  1824,  after  the  act  for  erecting  the  county  of  Har- 
rison was  in  operation ;  and  proved  that  the  land  purporting 
to  be  granted,  and  the  land  claimed,  as  having  been  survey- 
ed^ lay  in  the  bounds  of  the  county  of  Harrison ;  and,  upon 
this  evidence  the  counsel  moved  the  court  to  instruct  the 
jury,  that,  if  they  were  satisfied  from  the  testimony  that  the 
lands  lay  in  a  different  county  from  that  in  which  the  sur*^ 
vey  imports  to  have  been  made,  then  the  grant  was  void  at 
law ;  and  that  it  was  npt  competent  for  the  plaintiffs  to  con- 
tradict the  call  for  the  county  in  the  grant.  But  the  court 
delivered  its  opinion  that  the  foregoing  facts,  if  true,  should 
not  avail  the  defendants  in  the  present  action,  as  the  grant 
was  not  void :  to  which  opinion  the  third  bill  of  exceptions- 
istaken. 

The  case  was  argued  by  Mr  Smyth,  for  the  plaintifik  in 
error,  and  by  Mr  Doddridge^  for  the  defendants. 

For  the  plaintiffs,  on  the  first  bill  of  exceptions,  it  was  eon- 
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{Stitafir  •!  f].M.  litMM  of  Toong  oi  •!.] 

teocliAfi^tliatthe  coun  edniined  ille^t  eTiddnce  offered  bjr 
the  plaintiffs  belowi  tind  stated  in  the  bill|  to  goto  the  jury. 
That  the  court  rejected  evidence  offered  by  the  defendants 
beloW,  which  Was  proper  to  counteract  the  iNiid  evidence 
offered  by  the  plaintiffs. 

On  the  si6cond  bill  of  exceptions  it  was  argued,  that  the 
evidence  oQered  was  legale  And*  should  have  been  admittiBid 
to  the  jury. 

OjH  the  third  billof  exceptions,  the  counsel  for  the  plaiia- 
tiffs  contended ;  that  the  court  should  have  instructed  the 
jiiry  that  the  plaintiffs'  grant  was  not  evidepceto  support 
their  claim  to  the  land  incontroversy;*  That  the  court 
should  have  instructed  the  jury,  that  if  they  were  satisfied, 
from  the  testimony,  that  the  lands  lay  in  a  different  County 
from  that  19  wbieh  the  survey  purports  to  have  been  made, 
that  the  grant  was  void.  That  the  court  should  have  in- 
structed the  jury,  that  the  plaintrffs  could  not,  by  parol  evi- 
dence, contradict  the  call  for  the  county  in  their  grant. 
That  the  court  erred  in  giving  no  instruction  on  that.point, 
although  required  so  to  do  by  the  defendants;  luidon  the 
whole  record,  the  plaintiffs  in  error  contended,*  that  this 
court  should  have  decided  that  the  grant  under  which  the 
plaintiffs  claimed  was  void.  Thiat  the  instruction  of  the 
judge  to  the  jury,  that  it  is  no  objection  to  the  plaintiffs' 
grant  that  the  survey  was  made  by  a  surveyor  of  MoiiOnga- 
Ua,  in  the  county  of  Harrison,  is  erroneous.  That  the  court 
erred  in  admitting  hearsay  evidence  to  identify  corners,  and 
establish  boundaries,  of  the  lands  "cfaimed  by  the  plaintiffs ; 
and  that  the  verdict  is  contrary  to  evidence ;  and  therefore 
the  court  should  have  ordercfd  a  new  trial. 

Smyth,  for  the  plaintiffs  in  error,  argued ;  that  the  cojoin 
admitted  the  plaintiff  below  to  introduce  illegal  evidence, . 
as  stated  in  the  first  bil I  of  exceptions. 

They  produced:  copies  of  a  number  of  entries  of  recent 
date,  made  by  Stringer,  one  of  the  defendants  below,  within 
the  bounds  described  in  the  surveyor's  report ;  and  attempted 
to  prove  by  a  witnessj  that  when  those  entries  were  made;  the 
said  Stringer  had  heard  of  the  claim  of  the  plaintiffsl    This 
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wi|a  an  attempi  to  deprife  an  individual  of  the  right  to-cidtar 
vacant  land,  because  he  hat  heard  that  another  has  a  claim 
to  it.  Hag  there  Ji<$t  been  an  atteippt,  santtibn^d  by  the 
court,  to  lead  the  jury  to  believe  that  having  heard  that*  ano- 
ther had  a  claim  to  the  land,  the  (lefeodants  had  Ho  right  to 
locate  it,  although  it  might  be  vacant  9  Has  there  not  been 
an  attempt  to  lead  the  jury, to  believe  that  the  law  of  pur* 
chaser  with,  or  without  notice,  had  some  bearing  .1>p  the 
cause  9  The  doctrine  of  notice  has  no  application  to  pur*, 
chasers  from  the  government.'  If  the  plaintiflb*  grant  gave 
no  tHle,  notice  to  Stringer  would  not  make  it  good  against 
him.  Suppose  that  Stringer  and  some  other  person  had  made 
entries  on  the  same  day,  Stringer  having  heard  of  Young's 
claim,  the  other,  not  having  heard  of  it;  will  it  be  contended 
that  the  one  couid,  and  the  other  could  npt,  obtain  a  right) 
What  had  ttie  plaintiffs  to  do  with  these  entries  of  thcdefen* 
dants  f  They  could  iiot  staqd  in  the  way  of  the  claim  of  the 
plaintiffs,  if  thet-M^I  ^  grant  for  the  land.  The  tendency  of 
this /evidence,,  if  not  the  object  of  prodqieingit,  was  to  per- 
plex and  mislead  the  juryj  and  excitd  a  prejudice  against  the 
defendant  Stringer.  And  the  law  is  that "  illegal  or  iai<* 
proper  evidence,  however  unimportant  it  may  be  to  the  case, 
ought  never  to  be  confided' to  the  jury^  for  if  it  should  baV^ 
an  influence  upon  their  minds,  it  will  mislead  them;  and  if 
it  should  have  none,  it  is  useless,  and  may  at  least  produce 
perplexity."    2  Wash.  28i. 

The  court  erred'  in  rejecting  evidence  ofiered  by  the  de- 
fendants, which  was  proper  to  rebut  the  said  evidence  offered 
by  the  plainftiffs. 

The  illegality  of  Young's  evidence,  we  admit :  but  as  the 
court  received  it,  thereupon  it  became  necessary  and  pro* 
per  to  counteract  it.  Copies  of  entries,  if  evidence  for  the 
one  party,  were  evidence  for  the  other ;  and  a  general  repu- 
tation that  the  land  was  vacant,  was  persuasive  evidence" 
that  Stringer  had  no  notice  of  Young's  claim,  and  believed 
the  land  to  be  vacant.  This  evidence  was  important  to  re- 
move prejudice  ;  and  refusing  to  receive  it  secured  the  effect 
of  the  plaintiflff'  illegal  evidence^ 
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[Stringer  et  a|.  m.  Lenee  of  Yoang  et  tl.] 

The  evidence  stated  iii  the  secoiid  bill  of  exceptions  should 
have  been  left  to  the  jury. 

The  evidence  offered  .was,  the  book  of  the  surveyor  of 
Monongalia  ;  and  testimony  that  Henry  Fink,  who  made  the 
survey,  vtras  not  a  deputy  of  the  surveyor  of  Monongalia  in 
December  1784,  when  the  plaintiffs'  survey  was  made.  You 
cannot,  in  a  court  of  law,  go  into  the  consideration  of  a 
deed;  but  you  may  avoid  it,  by  proving  fraud  in  the  exe- 
cution. If  there  was  no  'survey,  or  only  a  survey  by  Henry 
Fihkf  as  deputy  surveyor  of  Monongalia,  when  in  fact  he  was 
not  so,  the  signature  of  the  governor  was  obtained  by  fraud. 
There  is  fraud  in  the  execution  of  the  deed,  which  may  be 
shown  in  a  court  of  law ;  so  this  evidence  should,  for.  that 
purpose,  have  been  pernutted  to  go  to  the  jury. 

The  plaintiffs  below  were  to  identify  their  land }  their  grant 
called  for  land  in  Mooon|;alia,  and  their  survey  was  made  by 
Henry  Pinky  as  deputy  surveyor  ^f  Monongalia  $  the  sur- 
veyor's book  was  ofibred  to  disprove  the  identity  of  the  laiid ; 
the  judge  refused  to  receive  the  book  as  evidence,  no-  mat- 
ter what  it  proved.  It  never  was  heard  before  that  the  sur- 
vey was  not  evidence  on  the  question  of  identity.  And 
if  the  survey  is  evidence,  the  surveyor's  book  is  evidence. 
The  grant  calls  for  a  corner  to  the  lands  entered  by  George 
Jackson*  The  book  might  show  where  those  lie.-  The 
book  might  prove  that  the  survey  began  on  the  head  of  the 
Glady  Fork  of  Stone  Coal  creek,  and  extended  down  it. 
The  land  claimed  includes  the  right  hand  fork  of  Stone  .Coal, 
below  the  niouth  of  the  Glady  Fork,  and  does  not  include 
the  mouth  of  the  Glady  Fork,  which  is  a  branch  of  the  right 
hiand  fork.  The  grant  does  not  say,  as  the  survey  does, 
*'  beginning  at  th^  hcfad  of  the  Glady  Fork  of  Stone  Coal 
creek."  Hence  the'  necessity  of  exhibiting  the  survey ;  be- 
cause it  contains  evidence  of  the  locality,  not  in  the  grant. 
If  the  surveyor's  book  was  legal  evidence,  it  should  have 
been  left  to  the  jury,  whether  offered  for  one  purpose  or 
another;  but  it  was  rejected  by*  the  court. 

On  the  question  of  identity,  the  copy  pf  an  entry  is  evi- 
dence.    5  Wheat.  359,  362. 
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The  court  should  have  iostructed  the  jury,  that  the  plain- 
tiffs' grant  was  not  evidence  to  support  their  claim. 

The  defendants  produced  the  act  of  assembly,  which  esta- 
blished Harrison  county  on  the  20th  of  July,  1784;  a  copy  of 
the  plaintiffs'  survey,  dated  December  13th  1784,  signed 
Henry  Fink,  assistant  to  S.  Hanway,  S.M.C. ;  and  proved 
that  the  .lands  in  controversy  lay  in  Harrison,  at  the  date  of 
the  survey.  The  court  instructed  the  jury,  that  if  the  facts 
were  so,  it  could  not  avail  the  defendants  in  this  action;  and 
ihftt  the  grant  was  not  void.  If  we  admit,  for  the  sake  of  ar* 
gument,  that  the  grant  is  not  void,  it  can  take  no  lands  elsis- 
wherc  than  iii  Monongalia.  And  however,  land  in  ianpther 
county  may  seem  to  suit  the  description,  they  cannot  be  th^ 
granted  lands.  The  grant  is  no  evidence  of  title  to  lisndf  in 
Lewis,  a  county  formed  from  Harrison.  The  jury  should  have 
been  instructed  that  the  grant  was  no  evidence  of  title  to 
latiii  which  lay  in  Harrison  at  the  date  of  the  survey.  The 
coffiBipn wealth  has.  granted  lands  iii  Monongalia*  If  you 
cannot  find  thetn  there,  you  can.  find  theor  bo  where  elle. 
Call  a  jgrant  for  lands  in  the  county 'of  Brooke  pass  laiidclying 
in  the  county  <>f  Princess  Aniie  ?  A  party  must  identify  the 
iiand  actU^dingv  to  the  call  of  his  grant.  If  be  calls  for  cross* 
ing  James  river,  he  must  cross  James  river.  Is  not  the  call 
for  the  county  the  most  important  of  all  calls? 

Should  it  be  contended  that  the  surveyor  of  Monongalia 
might  survey,  in  Harrison,  lands  entered  in  Monongalia  before 
Harrison  county  was  formed,  it  is  aliswered,  this  was  never 
authorized:  and  in  this  act  the  sheriffof  Monongalia  is  spe- 
cially authorized  to  complete  his  business'in  Harrison;  but 
no  such  authority  is  giveft  to  the  surveyor. 

The  court  should  have  instructed  the  jury  that  the  plain- 
tiffs could  not  by  parol  evidence  contradict  the  call  for  the 
county  in  the  grant  under  which  they  claim. 

There  is  no  latent  ambiguity.  In  Dowlie's  caste,  3  Coke'a 
Rep.  S,  It),  the  grant  was-  held  void  because  the  parish  waa 
wrong  named.  But  if  parol  evidence  could  have  been  offer- 
ed to  contradict  the  call  for  the  name  of  the  parish,  the 
grant  would  have  been  made  good.  .  A  grant  in  the  county 
of  S.  will  not  pass  what  lies  m  the  county  of  D.    SBac. 
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Abr.  389.  But  if  parol  evidence  could  have  been  recetfed 
to^contradict  the  call  for  the  county,  the  grant  would  have 
been  made  goad.  A  grant  to  on^,  as  a  knight,  when  he  is  an 
esquire,  has  been  held  void.  But  this  would  have  been  re- 
noedied,  had  parol  evidence  been  aduiissible* 

Parol  evidence  is  admissible  to  vary  or  contradict  the 
grant.  2Cranch,  29.  The  name  Hosmer  in  a  grant,  can<^ 
not  be  proved  by  parol  to  be  Houseman.  12  Johns.  77,  In 
the  appendix  Ip  Pothier  on  Obligations,  the  law  is  thus  laid 
down  (Vol.  2i  p.  210):  "But  where  ther^  is  an  existing 
subject,  to  which  a  description  may  be  properly  applied, 
parol  evidence  cannot  be  allowed  that  a  different  subject 
was  intended."  Here  there  is  an  existing  subject,  the  county 
of  Monongalia,  to  which  the  description,  lying  in  the  county 
of  Monongalia,  may  be  applied. 

The  court  was  asked  to  instruct  the  jury,  "  that  it  is  not 
competent  to  the  plaintiffs  to  contradict  by  parol  the  call  for 
the  county  in  his  grant,"  and  gave  no  instruction  on  that 
point;  The  court,  when  asked  for  an  instruction,,  are  bound 
to  give  the  instruction  asked  for,  or  another  on  the  9ame 
jpoint-    2  Wash.  272, 273. 

The  court  should  have  decided,  that  the  grant  under  which 
the  pkintifis  claimed,  was  void. 

It  is  contended,  that  a  grant  is  void  if  there  is  an  insuffi- 
cient or  false  description ;  or  if  it  has  been  obtained  on  a  false 
suggestion;  or  if  it  has  been  obtained  by  frauds  or  if  it  has 
been  obtained  against  the  rules  of  the  land  office.  And  that 
in  all  these  cases,  if  the  objection  appears  on  the  face  of  the 
grant,  or  if  it  judicially  appears,  the  grant  is  voiditi  a  court 
of  law* 

As  to  an  insufficient  f  £  false  description.  If  lands  are  de- 
scribed as  lying  in  a  i;fr>ong  parish,  the.  grant  is  void.  Cited 
3  Bac.  Ab.  388.  2  Co.  Rep.  10.  2  Mod.  3,  4.  Anderson, 
148.    4  Cruise,  Dig.  225. 

It  is  therefore  contended ;  that  this  grant  is  void,  for  an 
insufficient  and  false*  description.  And  it  always  was  with- 
in the  jurisdiction  of  n  court  of  law  to  declare,  that  for  such 
a  defect,  a  grant- or  any  other  deed  of  conveyance  was  void. 
See  14  Yin.  Abr.  100.    2  Co.  Rep.  33.    Hobart,  171. 
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^It  has  been  ijecided  that. to  omit  the  name  of  the  county 
will  not  vitiate  the  grant»  if  there  is  otherwise  a  sufficient 
description  of  the  land..  But  to  give  the  n^me  of  the  county, 
and  giTo  it  falsely,  is  a  defect  that  never  was  excused.  5 
Mumf.  520.  Let  us  consider  the  consequences  to  which  the 
false  description  in  the  grant  in  question  would  lead.  One 
searches  the  records  of  Harrison,  and  the  books  of  the  com-, 
missioners  of  the  revenue;  he  finds  po  notice  of  any  such 
grant;  he  searches  the  office  of  the  surveyor  of  Harfiisoa 
and  Monongalia;  he  finds  no  survey  recorded. 

Recording  a  deed  in  a  wrong  county  is  a  fatal  objection, 
when  urged  by  a  purchaser  without  notice.  So,  after  the 
district  of  Zanesville  w^s  formed  from  that  of  Marietta,  the 
lands  iit  Zanesville 'districtcould  not  be  purchased  at  the  of- 
fice of  Murietta.  If  lands  ought  to  be  conveyed  by  a  deed 
recorded  in  the  proper  county,  so  they  ought  to  be  granted  in 
the  proper^  county.  4  Wheat.  478,  479.  6  Crancb,  92. 
1  Wash^  C.  C.  Rep.  323. 

Of  the  fiilse  suggestion.  The  comnionweahh's  grant  ts- 
jaes  OB  the  suggestion  of  the  grantee,  and  on  evidence 
offered  by  him,  true  or  false,  that  he  has  complied  with  the 
law.  A  grant  on  a  false  suggestion  is  voM.  The  king  be- 
ing deceived,  his  grant  is  void.  He  should  be  truly  informed. 
If  the  suggestion  is  false  of  the  parties'  knowledge,  the  grant 
ir  void.  6  Bac.  Ab.  602.  10  Co.  Rep.  112.  1  Co.  Rep. 
46,52.  Skinn.656.  5  Co.  94,113.  Yelv.  48;  ''Lying in 
Monongalia,*'  is  the  suggestionxof  4he  grantee,  and  it  is 
false.  The  grant  is  notice  to  all  men  that  the  grantee  does 
not  claim  lands  in  Harrison.  The  commonwealth  is  deceived, 
and  every  citizen  is  deceived  who  may  see  this  grant,  and 
locate  the  lands  claimed  in  Harrison. 

The  king's  gratit  can  do  no  wrong ;  rather  than  do  wrong, 
it  is  void;  where  it  would  do  wrong,  it.  is  void.  1  Co.  Rep. 
44.  Shep.  Abr.  91.  Here  fees  are  due  to  the  surveyor  of 
Harrison  county  and  the  college.  The  grant  is  issued  on  a 
Burvey  made  by  a  man  falsely  pretending  to  be  a  deputy 
surveyor  of  Monongalia;  the  surveyor  of  Harrison  is  cer- 
tainly defrauded. 

The  grant  has  been  obtained  by  fraud.    The  register  bad 
Vol.111.— 2  11 
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no  authority  \o  issue  a  grant  for  lands  in  Harrison.  In  this 
way  all  the  vacant  land  in  Harri&on  might  haVe  beensuKvey- 
ed  ais  in  Monongalia,  and  granted  as  in  Monongalia,  and 
thus  the  surveyor  of  Harrison  be  defrauded  of  his  fees.  They 
are  a  part  of  the  consideration  ;  a  portion  of  them  is  appro^ 
priated  to  the  college.  The  governor  supposed  that  the  sur; 
veyor's  fees  we^e  paid.  The  commonwealth  is  interested 
that  her  officers  shall  receive  their  dues,  and  that  the  col- 
lege shall  receive  the  fund  appropriated  for  the  support  of 
education.    5  Wheat.  293,  303.     5  Mumf.  522. 

A  grant  fraudulejqitly  obtained  is  void.  In  the  case  of 
Huidekooper's  lessee  vtf.  Burrus,  judge  Washington  decided 
that  a  patent  for  land  is  only  prima  facie  evidence  of  title ; 
but  if  the  previous  steps  for  vesting  a  title  be  not  performed, 
proof  of  such  6mi88ion  will  defeat  the  same.  5  Harris  & 
Johns. 223.  1  Wash. C. C.Rep.  109.  1  Harris  dz; Johns. 370. 
2  Harris  &  Johns.  456,  458.     1  Hen.  &  Mumf.  300,  307. 

Perhaps  it  will  be  said  that  although  the  grant  might  have 
been  repealed  by  petition  in  chancery,  yet  it  is  good  in  a 
court  of  law.  It  is  contended  that  the  statutory  provision 
of  Virginia  for  repealing  grants,  does  pot  affect  the  autho- 
rity of  the  common  law  courts  to  declare  grants  void.  It 
is  a  new  remedy  in  some  cases ;  in  others  it  is  conclusive ; 
in  others  it  does  not  apply;  and  this  is  one  of  those  latter 
cases.  There  is  no  law  by  which  this  grant  may  be  repeal- 
ed:  ..for  he  who  would  repeal  a  grant,  must  have  a  prior 
equitable  claim.  We  are  taught  that  for  every  wrong  there  i» 
a  remedy  ;  but  there  is  no  remedy  for  this  wrong,  unless  a 
court  of  law  may  adjudge  this  grant  void.  Might  one  have 
taken  all  the  good  lands  in  the  county  of  Cabel  by  plats 
fabricated,  purporting  to  have  been  made  by  the  surveyor 
of  Henrico,  had  them  granted  as  lands  lying  in  Henrico, 
sold  the'm  as* lands  lying  in  Henrico;  and  have  the  title  ad- 
judged.good,  because  there  was  no  prior  equitable  claimant 
to  ask  for  a  repeal  of  the  grant  ? 

The  providing  of  a  remedy  by  the  repeal  of  patents, 
obtained  regularly  and  without  fraud,  in  favour  of  a  prior 
equitable  claimant,  did  hot  take  away  the  power,  of  courts 
of  law  to  adjudge  grants  void  for  insufficiency  or  fraud.  The 
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Engliih  courts  of  liiw  declare  grants  and  other  deeds  void, 
on  trials  of  writs  of  rigfit  diid  €ijectments.  Virginia  |  has 
adopted  the  coiqnion  law  of  England.  Where  is  the  aotNc^f 
assembly  thftt  takes  this  power  from  tier  comoibn  law  courts? 

The  hiw  whiph  avoids  a  grantr  is  the  same  in  Virginia  as 
in  England.  Judge  Bidckitohe  says,-  a  patent  is  void  in  a 
conn  of  lawy  if  the  cause  appears;  od  its  face.  2  Blacks. 
348.  Judge  lloaae  says  the  same  thing.  1  Mumif.  14  K  Is 
it  required  that  the'  falsehood  and  the  trath  shall  both  appear 
on  the  face  of  the  grant t  Certainly  no.  The  falsehood 
appears  on  the  face  of  the  l^rant ;  the  truth  appears  by  the 
Evidence  in  the  cause ;  and  then  the  grant  is  adjudged  void. 
Iftxthis  case  the  truth  appears  by  the  record,  and  that  which 
avoids  the  grant;;  appears  on  its  face.  It  calls  for  lands  in 
Honongalia.  If  tho  laiid  clakiied  is  identified  in  Harrison, 
that  circumstance  rencTers  the  grant  void  ;  for  on  its  face,  It 
appears  that  the  land  was -surveyed  after  Harrison  becanfe  a 
county. 

When  it  appears  judicially  that  the  king  is  deceived,  his 
grant  is  void.     Skin.  65&.     6  Mumf.  120. 

It  is  not  necessary  to  repeal  a  grants  unless  thot  grants 
unrepealed,  confers  a  titled  but  this  grant  confers  no  title 
to  laiid  in  Harrison,  therefore  it-Is  unnecessary  to  repieal  it. 

With  regard  to  deeds,  a  distinction  has  been  taken,  thitt  ^ 
you  ci^anot,  ifl  a  court  Of  law,  invalidate  them  by^ proving  a 
fraud  in  the  consideration ;  but  that  you-  may  prove  a  fraud 
in  the  execution.  Here  we  say  the  execution. was  obtained 
by  fraud.  The  governor  was,  by  falsehood,  induced  to  exe-^ 
cute  the  grant.  Would  he  have  signed  it  had  he  been  truly 
informed  9     Certainly  not. 

It  has  been  decided  in  Virginia,  in  a  similar  case,  that  a 
grant  might  be  declared  void  in  a  court  of  law;  and. that 
decision  hackiever  been  declared  noEt  to  be  law.  Hambledon 
VB.  Wells. 

Mr  Doddridge, for  the  defendant  in  error.  The  matters  al- 
leged in  the  first  bill  of  exceptions  are  wholly  animpprtant. 
The  testimony  offered  and  rejected,  was  not  receivable  for 
any  purpose.  vThe  plaintiffs  stood  on  the  oldest  grant,  or  the 
Only  grant  appearing  in  the  cause;  and  in  such  a  case^  besides 
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the  formalities  affirmed  by  the  common  rule,  the  only  qnetr 
tion  between  the  parties  was  that  of  identity,  and  neither 
for  this  nor  for  any  other  purpose  were  they  permitted  to 
look  behind  the  grant.  This  will  hereafter  be  prov^d^  when 
considering  the  que&tions  raised  by  the  second  and  third  bills 
of  exceptions.  The  evidence  offered  and  given  by  the  plain- 
tiffs, except  the  grant  and  surveyor's  report,  was  unnecessary; 
as  he  had  nothing  to  do  with. the  conscience  of  Stringer, 
perhaps,  it  might  be  admitted  that  this  testimony  wa^  im- 
J>roper;  yet  it  was  not  objected  to;  But  thetestimpny  offered 
by  the  defendants  and  rejected,*  was  improper  in  every  view. 
It  was  offered  to  prove  a  general  belief  that  the  bond  was 
vacantia  fact  which,  if  admitted,  could  avail  them  nothiQg^ 
The  questions  raised  by  the  second  bill  of  exceptions  are: 

1.  Whether  a  defendant,  when  a  legal  grant  for  the  land 
claimed,  and  the  official  survey  on  which  it  is  founded,  are 
given  in  evidence  agains:  him,  can  avoid  the  grant,  by  show- 
ing, by  the  book  of  surveys,  that  the  survey  was  not  recorded ; 
and  by  parol  prbof  that  the  deputy  was  not  the  deputy  of 
the  surveyor  certifying  the  pTat,  but  of  another  surveyor  9 

2.  Whether  the  defendant  can  offer  the  same  evidence  to 
disprove  the  identity  of  the  land  ? 

The  question  taised  by  the  third  bill  of  exceptions  was 
this.  The  official  plot  and  certificate  of  survey  is  dated  the 
]3th  of  December  1784;  and  the  plaintiffs- grant  thereon  the 
10th  June  1786.  The  county  of  Harrison  was  created  the 
3d  of  May  1784.  The  law  commenced  id  force  the  20th  of 
July  1784.  So  that  when  the  survey  bears  date,  the  county 
of  Harrison  was  in  being,  and  the  land  in  fact  waii.  in  that 
county ;  and  the  question  isj  ought  the  court  to  have  instructed' 
the  jury  that,  if  they  found  theie  tJacts,  the  grant  was  void  at 
law,  and  that  the  plaintiffs  could  not  disprove  the  descriptive 
call,  "  Monongalia  county,"  in  the  survey  and  the  grant? 

The  questions  raised  by  the  second  and  third  bills  of  ex- 
ceptions may  be  considered  together. 

1.  The  first  position  is,  that  the  parties  can  go  behind 
the  grant  for  nothing  in  an  action  at  lawj  because  evidence 
before  the  grant  would  take  the  party  by  surprize ;  and  be« 
cause,  the  grant  is,  ipso  facto,  an  appropriation,  and  the 
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question  to  be  determiped  is  the  identity  of  the  thing 
granted.  Again;  in  the  qase  of  a  land  office  warrant,  in 
Virginia,  the  entry  island  the  survey  is  not,,  an.  inceptive 
appropriation.  The  title  is  transferred  by  the  grant,  towards 
obtaining  which  the  survey  is  but  a  progressive  step.  Even 
the  entry  cannot  be  brought  before  the  court.  Wilson  vs. 
.Mason,  I  Cranch,  45,  101.  Johnston  V8,  Brown,  3  Call,  359, 
S68.  M'Ai^thur  vs.  Browder,  4  Wheat.  4iB8,  491,  Finley 
v«.  Williams,  9  Cranch,  164,  167. 

In  the  case  of  a  military  warrant  under  the  colonial  go- 
vernment, it  wfis  otUerwise.  There  was  no  entry,  and  of 
course,  the  survey  was  an  inceptive  act  of  appropriation. 
Taylor  vs.  Brown,  5  Cranch,  234,  241. 

-It  follows  that  the  warrant  in  the  latter  case,  without  any 
other  act,  conferred  on  the  surveyor  ad  authority  to  survey ; 
whereas,  under  the  land  law  of  Virginia,  of  May  session  1779, 
ch.  13,  the  warrant  must  be  lodged  vi/ith  the  surveyor,  and 
the  party  must  make  an  entry  on  the  land  he  selects.  Thii 
entry,  alone,  confers  on  the  surveyor  tne  anthority  to  sur- 
vey ;  and  his  certificate  of  aurvey  proves  as  well  that  the  pos- 
session of  the  warrants  were  necessary,  as  the  entry  under 
which  he  surveys ;  as  under  tne  military  warrant  it  proved 
the  uossesjMon  qS  the  war''  t.  That  is,  it  proves  the  exist- 
ence of  the  authority  by  aich  it  was  made.  Taylor  vs. 
Brown.    5  Cranch,  234,  241. 

2.  The  whole  duty  of  a  surveyor,  in  relation  to  a  survey 
and  recording  it,  is  prescribed  by  the  act  of  1779,  ch.  13. 
10  Hen.  S.  L.  page  57« 

These  duties  are  again  prescribed  in  1784,  by  Vn  act  re- 
ducing into  one  the  several  acts  concerning  surveyors;  10 
Hen.  S.  L.  page  352 :  but  by  the  latter  act  these  duties  are 
not  varied.  These  laws  refquire  the  surveyor  to  run,  and 
plainly  mark  and  bound  the  survey,  except  where  the  same 
is  bounded  by  water  courses,  the  lines  of  surveys  before 
made.  They  require  him,  in.  bis  certificate,  to  note  the 
boundaries,  courses,  and  distances^  variation  from  the  true 
meridian,  and  to  set  down  the  names  of  adjoining  owners^ 
and  of  the  hundreds,  where  any  are  established;  and  to  ob- 
serve a  due  proportion  between  length  and  breadth.    The 
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law  does  not  expressly  require  the  county  to  be  named,  but 
it  is  admitted  that  it  does  so  impliedly. 

Yet,  as  a  survey  is  a  progressive  step,  and  those  duties 
merely  directory,  it  has  been  holden  that  the' name  of  the 
owner  of  the  survey  itself  may  be  mistaken  in  the  certificate 
and ^ grant,  and  both  contradicted  by  parol  testimony;  as 
where  the  survey  imported  to  be  made  for  one  Vinegard,  it 
was  allowed  to  be  proved  that,  in  fact,  it  was  made  for  one 
Unrod.     Johnston  vs.  BuffingtoUj  1  Wash.  116. 

That  the  duties  imposed  on  the  surveyor  are  directory, 
and  the  omission  to  perform  them  does  not  affect  the  right 
of  the  party,  is  settled  by  this  court  in  Craig  vs.  Radford,  3 
Wheat.  594,  and  several  other  cases. 

3.  The  name  of  the  county  is  matter  of  general  description, 
and  although  a  surveyor  ought  to  state  it  truly,  yet  if  he  does 
not,  the  name  of  the  county  may  as  well  be  corrected  by 
evidence  as  the  name  of  the  owner.  If  he  misstate  it,  he 
fliils  in  his  duty;  but  this  shall  not  injure  the  party. 

In  a  grant,  a  description  that  will  identify  the  land  is  all 
that  is  necessary.  M'Arthur  vs.  Browder,  before  quoted.  If 
even  a  location  have  certain  material  calls  sufficient  to  sup- 
port it,  and  to  describe  the  lands,  other  calls  fess  material 
and  incompatible  with  the  essential  calls  may  be  disregard- 
ed. Taylor  V5.  Brown,  6  Crancfi,  234,  241.  Now„  water 
courses  are  natural,  material,. permanent  and.essential  calls; 
while  the  lines  of  a  county  are  immaterial  and  artificial 
ones. 

4.  The  omission  of  the  name  of  the  county  does  not  vitiate 
a  grant,  which  proves  this  description  immaterial.  -M'Lean 
vs.  Tomlinson,  5  Mumf.  220,  223. 

The  patent  in  that  case,  on  its  face,  purports  to  have  issued 
on  a  certificate  of  survey,  bearing  date  the  14th  of  July  1773; 
on  warrants  of  a  subsequent  date  in  that  and  the  next  year, 
and  the  name  of  the  county  is  left  blank.  The  court  decided 
the  omission  to  be  immaterial,  the  patent  containing  other 
sufficient  descriptions,  as  *\zi  the  round  bottom"  '*  on  the 
Ohio,"  &c.  &c. 

Thehistory  of  that  title  is  as  follows :  general  Washington 
procured  a  deputy  surveyor  of  West  Augusta  to  make  a  pri- 
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vote  survey  for  him  in  1773.  He  possessed  the  filed  notes, 
and  afterwards  purchased  warrants  to  cover  it  of  a  date  sub- 
sequent to  his  private  survef.  In  October  1776,  the  coun- 
ties of  Monongalia,  Ohio  aiid  Yohogania,  w^re  formed  cMt 
.  of  West  Augusta.  See  Hen.  S.  L.  Vol  9,  262,  269.  The 
^law  creating  these  counties  took  effect  the  8th  of  Novem- 
ber 1777  J  263.  After  this  period,  the  surveyor  oT  West 
Augusta  ceased,  to  be  surveyor  of  either  of  those  coun- 
ties; yet  on  these^privaie.  field  notes,  and  of  the  acquired 
warrants,  he  returned  a  plat  and  certificate  of  survey ;  but 
not  knowing  into  ^hich.  of  .those  new  counties  the  Jand  fell, 
he  left  the  name  blank. 

Here  the  survey  was  made  without  any  authority  whatever; 
the  special  verdict  having  fqund  the  true  date  of  the  survey 
and  warrants,  and  all  this  appearing  on  the  face  of  the  grant; 
and  yet  it  was  sustained  as  valid  at  law. 

5.  Rut  if  it  were  granted  that  the  surveyors  book  of  surveys 
could  be  produced  for  any  purpose,  it  would  follow  of  courde, 
and,  a  fortiori,  that  the  book  of  entries  could  also  be  pro^ 
duced ;  vvhich  would  be  contrary  to'the  decisions  of  this  court, 
and  pf  the  courts  of  Kentucky.  If  parties  in  another  county 
were  supposed  to  be  ready  to  do  this,  then  the  real  fact  would 
appear,  that  the  entries  were  made  in  Monongalia,  whila 
Harrison  was  part  of  that  county,  and  remained  onsurveyed 
at  the  time  of  the  separation. 

The  date  of  the  entry  docs  not  appear  from  the  patent, 
and  ihe  true  date  of  the  survey  does  not  appear  in  the  case 
otherwise  than  by  the  certificate.  This  date  shouFd  be 
controlled  by  the  certificate  that  the  lands  jre  in  Mononga- 
lia county,  which,  they  could  not  be  at'the  date  of  the  certifi- 
cate. Or  if  the  court  would  not  sustain  the  position,  then  this, 
court  have  already  decided  that  the  oflicial  certificate  of  a 
survey  proves  the  authority  by  which  the  same  was  made, 
and  therefore  proves  a  good  and  valid  entry  made  in  Monon- 
galia before  the  separation  of  the  counties,  and  at  that  time 
remaining  unsurveyed. 

If  it  is  contended  that  this  entry  ought  to  have  been  cer- 
tified to.the  surveyor  of  the  new  county,  the  law  on  the  sub- 
ject is  misunderstood.    Prior  to  the  act  of  October  session. 
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i^Ttb,  ch«  51,  there  was  no  proTision  for  so  certifying  an  en- 
try.  See  12  Hen.  S.  L.  709.   The  preamble  puts  the  matter 
beyond  dispute. 

An  unsurvcyed  entry  remains  subject  to  forfeiture  if  not 
surveyed  in  time,  and  all  the  duties  and  responsibilities 
attached  to  that  surveyor  with  whom  the  entry  was  made. 
Should  he  have  stated  the  lands  to  have  been  in  Harrison 
county  at  the  time  of  survey  ?  If  so,  he  has  made  a  mistake. 
Ought  he  to  have  recorded  the  survey,  and  did  he  fail  to  do 
Bol  Then- he  has,  in  both  cases,  failed  in  the  discharge  of 
a  directory  duty^  merely ;  by  which  the  right  of  the  party  is 
not  impaired. 

Mr  Chief  Justice  Milrshall  delivered  the  opinion  of  the 
Court. 

This  was  an  ejectment  brought  in  the  court  of, the  United 
States  for  the  western  district  of  Virginia.  The  jury  found  a 
verdict  ibr  the  plaintiffs,  on  which  the  judgment  of  the  court 
was  rendered }  which  judgment  has  been  brought  to  this 
court  by  writ  of  error.  At  the  trial,  three  bills  t)f  excep- 
tion were  taken  to  opinions  given  by  the  court  to  the  jury, 
and  the  cause  depends  on  the  correctness  of  these  opinions. 
The  first  bill  of  exceptions  is  in  substance ;  the  plaintififa  at 
the  trial  of  this  cause  produced  a  grant,  (setting  it  forth  in 
words  and  figures  therein.)  This  grant  is  issued  to' John 
Young,  dated  the  lOthof  June  1786,  for  four  thousand  acres, 
bounded  as  follows :  Beginning  at  a  black  oak  corner  to  land 
entered  by  George  Jackson,  and  running  thence*  N.  S°  W. 
1001  poles,  crossing  waters  of  Stone  Coal  creek  to  a  beech, 
thence  N  80"  E  641  poles,  crossing  a  branch  of  said  creek  to  a 
white  oak  S.  3*  i).  1001  poles,  by  lands  surveyed  for  Thomas 
Laidley,  io  a  white  oak,  and  thence  S.  80*  W.  660  poles, 
crossing  waters  by  lands  of  said  waters  to  the  beginning. 
Also  the  plat-and  report  of  the  surveyor,  Thomas  Haymond, 
made  in  this  cause,  in  pursuance  of  an  order,  &c.  The  plain- 
tiff also  offered  in  evidence  a  number  of  entries  of  recent 
date,  made  by  the  defendant  Stringer  within  the  bounds  of 
the  tract  of  land  designated  on  said  report  as  John  Young's 
four  thousand  Acrcis,  being  ibe  land  claimed  by  the  plaintiffs ; 
and  attempted  to  prove  by  a  witness,  that  Young,  when 
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he  made  said  entries,  had  heard  of  the  plaintiffs'  claim  to  the 
land  in  controversy.  The  defendants  thereupon  offered  to 
introduce  as  evidence,  official  copies  of  entries  made  by 
other  and  third  persons,  since  the  date  of  the  plaintiffs' 
grant,  for  the  purpo^je  of  proving  a  general  opinion  that  the 
lands  contained  in  the  report  and  diagram  of  the  surveyor, 
made  in  this  cause,  were  vacant  at  the  date  of  such  entries, 
and  to  disprove  notice  to  Stringer  of  the  identity  of  the 
plaintiffs'  claim  when  he  made  the  entries  under  which  the 
defendants  claim;  but  the  court  declared  its  opinion  to  be 
that  the  said  evidence  was  inadmissible,  and  rejected  the 
same. 

The  testimony  offered  by  the  defendants  was  unquestion- 
ably irrelevant.  Entries  made  subsequent  to  the  plaintiffs' 
grant,  whatever  might  be  the  impression  under  which  they 
were  made,  could  not  possibly  affect  the  title,  and  were  there- 
fore clearly  inadmissible.  This  principle  has  never  been 
controverted;  but  the  plaintiffs  in  error  insist  that  they  had 
a  right  to  introduce  this  testimony,  in  order  to  rebut  other 
equally  irrelevant  testimony  which  had  been  offered  by  the 
plaintiffs  in  ejectment.  This  testimony  was  the  recent  en- 
tried  made  by  Stringer,  and  the  witness  who  proved  that  at 
the  time  of  making  them,  he  had  no  notice  of  the  plaintiffs' 
claim.  This  testimony  was  undoubtedly  irrelevant,  and  had 
it  been  opposed,  could  not  have  been  prQperly  admitted. 
Had  the  defendant  moved  the  court  to  instruct  the  jury  that 
it  must  be  utterly  disregarded,  that  it  must  not  be  considered 
by  them  as  testimony,  and  this  instruction  had  been  refused, 
the  refusal  to  give  it  would  have  been  error.  The  defendant, 
however,  has  not  taken  this  course ;  but  has  chosen  ro  repel 
the  testimony  by  other  evidence,  which  w<as  clearly  inadmis- 
sible. Whether  a  case  may  exist  in  which  improper  testi- 
mony may  be  calculated  to  make  such  an  impression  on  the 
jury  that  no  instruction  given  by  the  judge  can  efface  it,  and 
whether  in  such  a  case  testimony  not  otherwise  admissible 
may  be  introduced,  which  is  strictly  and  directly  calculated 
to  disprove  it,  are  questions  oh  which  this  court  does  not 
mean  to  indicate  any  opinion.  It  is  unnecessary,  because  the 
testimony  rejected  by  the  court  is  not  of  this  character.  En- 
VoL.  111.-^2  S 
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triea  made  subsequent  to  the  plaintiffs',  grant  by  others^  can 
havtB  no  tendenqy  to  disprove  the  evidence  of  notice  by  the 
defendant  when  his  entries  were  made. 

The' second  hill  of  exceptions  is  in  these  words.  Upon 
the  trial  of  this  cause,  the  plaintiffs,  in  support  of  the  issue 
.  on  their  part,  introduced  a  grant  to  the  lessor  of  the*^ plaintiffs 
in  the  wopd's  and  6gure8  following  :•  "  JPatrick  Henry,  &c;*' 
The  defendants  thiereupon  offered  to  introduce  the  sur- 
yeyorV  book  of  Monongalia  county,  to  prove  no  such.sur* 
vey  had  ever  been  ^returned  to  the  office  of  said  surveyor, 
and  recorded'  in  the  book  of  said  office ;  and  farther,  offered 
to  introduce  evidence  that  Henry  Fink,  the  deputy  upon 
Whose  survey  said  grant  purporUi  to  have  issued,  resided  at 
the  date  of  the  said  survey  in  Ehrrison  county,  end  was  not 
a  deputy  surveyor  of  Monongalia  codnty.  The.  defendants 
offered  said  evidende  to  prove  the  said  grant  issued  without 
any  survey  having  been  made,  and  that  the  register  of  the 
land  office  issued  said  grant  without  proper  authority,  and 
that  the  same  was  therefore  void.  To  the  giving  of  which 
evidence  the  plaintiffs,  by  their  counsel,  objected,  and  the 
Court  declared  its  opinion  to  be,  that  such  evidence  could  not 
be  given  for  the  purposes  aforesaid,  and  rejected  the  same. 
Whereupon  the  defendants,  by  their  counsel,  offered  the  same 
evidence  to  disprove  the  identity  of  the  land  contained  in 
the  plaintiffs'  grant  with  that  now  claimed  by  the  plaintiffs, 
and  represented  by  the  figure  in  the  said  surveyor's  report. 
But  the  court  declared  its  opinion  to  be,  that  the  said  evi- 
dence ought  not  to  be  received  for  the  last  mentioned  pur- 
pose. 

In  rejecting  this  testimony,  the  court  decided  that  the 
non  appearance  of  the  survey  on  which  the  grant  of  the 
plaintiffs  had  been  issued  on  the  book  of  the  surveyor  of 
Monongalia  county,  where  it  ought  to  have  been  recorded; 
and  the  fact  that  the  person  who  made  the  survey  waa  not 
at  the  time  a  deputy  surveyor  of  Monongalia  county,  could 
not  avoid  the  patent ;  and  that  the  evidence  of  those  facts 
was  consequently  inadmissible. 

The  land  law  of  Virginia  directs  that  within  three  months 
after  a  survey  is  made,  the  surveyor  shall  enter  the  plat  and 
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certificate  thereof  in  a  book,  well  boundy  to  be  pr6tidbd  bj 
the  court  of  his  county,  at  the  county  charge.  After  pre- 
scribing this  among  other  duties,  the  law  proceeds  to  enact, 
that  any  surveyor  £Biiling  in  any  of  the  duties  aforesaid,  shall 
be  liable  to  be.  indicted,  &c.  The  law,  however,  does  not 
declare  that  the  validity  of  such  survey  shall  depend  in  any 
degree  on  its  being  recorded. 

The  act  also  direct?,  that  the  surveyor  '*  shall,  as  soon  as 
it  can  conveniently  be  done,  and  within  three  months  at  the 
farthest  after  making  thp  survey,  deliver  to  his  employer  or 
his  order,  a  fair  atid  true  plat  and  certificate  of  such  survey," 
&c;  This  plat  and  certificate  is  to  be  returned  into  the  land 
office  within  twelve  n^ontbs  at  farthest.  It  may. be  returned 
immediately,  and  consequently  may  be  returned  to  the  land 
office  before  the  expiration  of  the  three  months  allowed  to 
the  surveyor  for  recording  it  in  his  book.  This  plat  and  cer- 
tificate of  survey  is  an  authority  to  the  register  to  issue  a 
patent* 

The;  surveyor  undoubtedly  neglects  his  duty,  if  He  fails  to 
record  the  plat  and  certificate  of  survey,  and  is  punishable 
for  this  neglecf^  but  the  act  furnisher  no  foundation  for  the 
opinion  that  the  validity  of  the  survey  or  of  the  patent  is  in 
any  degree  affected  by  it. 

This  point  occurred  in  the  case  oi  Taylor  va.  Brown,  2 
Cranch,  234.  That  was  a  suit  in  chancery,  brought  by  a 
junior  patentee  to  establish  an  elder  equitable  title  against 
the  elder  patent.  Both  claimed  under  old  military  surveys, 
made  in  virtue  of  military  warrants,  granted  for  services  un- 
der the  regal  government,  an  entry  of  which  with  the  sur- 
veyor was  not  required  by  law;  consequently. the  survey 
was  the  foundation  of  a  title  to  be  asserted  in  a  court  of 
equity,  against  a  title  which  was  valid  at  law.  The  omis- 
sion of  any  circumstance  affecting  his  title  was  not,  as  in  this 
case,  cured  by  the  patent. 

In  answer  to  the  objection  that  the  survey  was  not  record- 
ed within  the  time  prescribed  by  the  act  of  1748,  which  con- 
tains a  similar  provision  to  that  which  is  found  in  the  present 
land  law,  the  court  said  "  this  section  is  merely  directory  to 
the  surveyor.    It  does  not  make  the  validity  of  the  survey 
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dependent  on  its  being  recorded,  nor  does  it  giire  the  pirO^ 
prietor  any  right  to  control  the  conduct  of  the  surveyor  in 
this  respect.  His  title,  where  it  can  commence  without  an 
entry,  begins  with  the  survey;  and  it  would  be  unreasona- 
ble to  deprive  him  of  that  title,  by  the  subsequent  neglect 
of  an  officer  not  appointed  by  himself,  in  not  performing  an 
act  which  the  law  does  not  pronounce  necessary  to  his  title, 
the  performance  of  which  he  bs^qot  the  means  of  coercing." 
We  adhere  to  this  opinion. 

The  circumstance  that  Fink,  who  id  stated  not  to  have  re- 
sided at  the  time  in  Monongalia,  nor  to  have  been  a  deputy 
surveyor  of  that  county,  has  also  been  considered  as  vitiat- 
ing the  patent. 

The  chief  surveyor  appoints  deputies  at  his  will,  and  ne 
mode  of  appointment  is  prescribed.-  The  survey  made  by 
his  deputy  is  examined  and  adopted  by  himself,  and  is  cer- 
tified by  himself  to  the  register  of  the  land  office.  He  re- 
cognizes the  actual  surveyor  as  his  deputy,  in  that  particular 
transaction ;  and  this,  if  it  be  unusual  or  irregular,  cannot 
effect  the  grant.  This  point  also  appears  to  have  been  sub- 
stantially decided  in  the  caae  of  Taylor  vs.  Efrown.  In  that 
case  Taylor's  survey  was  made  by  Hancock  Taylor,  who  was 
killed  by  Indians,  so  that  he  never  returned  the  plat'and 
certificate  of  survey  to  William  Preston,  the  principal  sur- 
veyor, as  was  required  by  law.  His  field  notes,  however, 
were  brought  to  the  principal  surveyor,  who.  made  out  a 
plat  and  certificate  of  survey  from  them.  To  the  objection 
that  the  plat  and  certificate  not  having  been  returned  to  the 
office,  the  survey  was  not  completed,  the  court  answered, 
'^  this  survey  then  is  in  law  language  made  by  William  Pres- 
ton* It  is  confirmed  as  a  survey  made  by  him.  The  law 
recognizes  it  as  his  survey.  Assuredly  then  his  certificate 
may  authenticate  it." 

It  cannot  escape  observation,  that  if  these  objections  were 
properly  overruled  when  urged  in  support  of  the  legal  title, 
against  an  equity  dependent  entirely  on  the  survey ;  they  can 
have  no  weight  when  urged  against  the?  validity  of  a  patent 
which  has  been  regularly  issue^l  in  all  the  forms  of  law. 
BiVirginia,  the  patent  is !  he  completion  of  title,  and  esta- 
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blishes  tbq  performance  of  every  pre-requisite.  No  inquiry 
into  the  regularity  of  those  preliminary  measures  which 
ought  to  precede  it,  is  made  in  a  trial  at  law.  No  ^ase  has 
shown  that  it  ma^  be  impeached  at  law^  unless  it  be  for  fraud; 
not  legal  and  technical,  but  actual  and  positive,  fraud  in 
fact,  committed  by  the  person  who  obtained  it;  and  Cfven 
this  is  questioned. 

in  Hambledon  et  h\.v3.  Wells,  reported  in  a  note  in  1 
Hen.  &  Mumf.  307,  the  defendants  in  ejectiAent  in  the  dis- 
trict court  offered  evidence  to  prove  that  the  grant  under 
which  the  lessor  claimed,  was  defective  in  several  pre-requi- 
sites  to  a  patent.  The  court  of  appeals  overruled  these  ob- 
jections ;  but  determined  '*  that  the  district  court  erred  in 
not  permitting  the  appellants  to  give  evidence  that  the  ap- 
pellee procured  the  plat  on  which  the  patent  was  obtained 
to  be  returned  to  the  office,  knowing  that  an  actual  survey 
had  not  been  made.''  In  this  case  the  objectionable  act  was 
a  fraud  knowingly  committed  by  the  patentee  himself.  Even 
this  case  has  been  questioned ;  though  not,  as  far  as  is 
known,  expressly  overruled. 

In  Witherington  t)^.  M'Donald,  1  Hen.  &  Mumf.  306,  the 
defendant  in  ejectment  offered  evident^c  to  show  that  the 
survey  upon  which  the  plaintiff's  patent  was  founded  was 
illegal;  and  also  that  the  patent  was  obtained  upon  a  certi- 
ficate signed  by  Charles  Lewis,  as  clerk  of  the  land  office, 
instead  of  being  signed  by  the  register  or  his  deputy,  as  is 
required  by  law.  The  defendant  excepted  to  the  opinion 
of  the  court  rejecting  this  testimony,  and  appealed  to  the 
court  of  appeals.  The  judgment  was  unanimously  affirmed 
in  that  court.  In  the  course  of  the  trial,  the  case  of  Ham- 
bledon vs.  Wells  was  mentioned  by  several  of  the  judges 
with  disapprobation;  and  it  was  said,  that  a  single  case  de- 
cided by  three  judges  against  two,  was  not  considered  as  con- 
clusively settling  the  law. 

The  case  of  Hoofnagle  vs.  Anderson,  7  Wheat.  212^  was 
a  suit  in  chancery,  brought  to  obtain  a  conveyance  for  a 
tract  of  land  in  the  Virginia  military  reserve,  in  the  state  of 
Ohio,  for  which  Anderson  had  obtained  a  patent.  After  its 
emanation,  the  plaintiff  had  located  a  military  land  warrant 
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on  the  wme  land,  issued  for  services,  performed  by  an  officer 
m  ibe  Virginia  line,  oa  continental  establishment.  The  ser- 
yioes  performed  bj-  the /officer  on  whose  warrant  Anderson's 
patent  had  beea  issued,  were  in  the  state  line;  though  the 
warrant  was^ expressed,  by  mistake,  to  be  for  services  iin  the 
continental  fine.  This  court  said,  "  It  is  not  doubted  thiita 
patent  appropriates  the  land.  Any  defects  in  the  preliminary 
steps  which  are  required  .by  law,  are  cu^red  by  the  patent. 
It  IB. a  title  from  its  date,  and  has  always  been  held  conclu- 
sive against  all  whose  rights  did.  not  commence  previous  to 
its  emanation." 

After  the  rejection  of  this  testimony,  when  offered  to  de- 
feat the  patent,  it  was  offered  for  the  purpose  of  disproving 
that  the  land  contained  m  the  patent  was  the  same  land 
claimed  in  the  suit.  The  court  rejected  it  when  offered  for 
this  purpose  also. 

It  is.  admitted  to  have  been  indispensably  necessary  to  the 
plaintiffs'  action,  to  show,  a  valid  title  to  the  land  in  contro- 
versy;  and  that  the  defendants  were  at  liberty  to  meet  this 
testimony  by  any  evidence  tending  in  any  degree  to  dis- 
prove this  identity.  But  the  defendants  were  not  at  liberty  to 
offer  evidence  having  no  such  tendency,  but  which  might 
either  effect  a  different  purpose,  or  be  whotly  irrelevant. 
The  question  of  its  relevancy  must  be  decided  by  the  court; 
and  any  error  in  its  judgment  would  be  corrected  by  an  ap- 
pellate tribunal. 

Now  this  court  cannot  perceive  that  the  omission  of  the 
surveyor  to  record  the  survey,  or  the  fact  that  the  survey 
was  made  by  a  peifson  not  a  regular  deputy,  had  any  ten- 
dency to  prove  that  the  land  described  in  the  patent  was  not 
the  land  for  which  the  suit  was  instituted. 

The  third  exception  stated  that  the  plaintiffs  had  offered 
in  evidence  a- grant  as  set  forth  in  the  second  bill  of  excep- 
tions, &c.  The  defendants  thereupon  offered  in  evidence  a 
certified  copy  of  an  act  of  the  assembly  uf  Virginia-,  estab- 
lishing the  county  of  Harrison  in  the  words  and  figures  fol- 
lowing :  ^^  An  act  for  dividing,  &c."  and  a  copy. of  the  cer- 
tificate of  survey  on  which  said  grant  issued,  in  the  words  and 
figures  following:  *'  December  13th  1784,  &c»"  and  proved 
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that  the  latid  purported  to  be  graoted,  and  the  land  clfiimed 
as  haying  been  surveyed,  lay  in  the  bounds  of  the  county  of 
Harrison/establisbed  as  aforesaid  f  and  therefore  the  defend- 
ants moved  to  instruct  the  jiiry,  that  if  they  are  satisfied,  from 
the.  testimony,  that  the  land  lay  in .  a  different  county  from 
that  in  which  the  survey  purports* to  have  been  made,  that 
the  grant  was  void;  and  that  it  was  not  competent  for  the 
plaiiitifi  to  contradict  the  call  for  the  coutity  in  the  patent 
and  survey;  but  the  court  then  and  there  declared  its  opi- 
nipn  to  the  jury^  that  if  even  the  facts  aforesaid  were  .true, 
they  could  not  avail  thedefendants  in  the  present  action,  and 
that  the  grant  under  these  circumstances  woald  not  be  void* 

The  w&rtant  was  entered  for  jthe  land  in  controversy  with 
the  surveyor  nf  Monongalia  county  on  the  7tb  of  April  1784. 
At  the  May  session  of  that  year  the  general  assembly  divided 
the  county  of  Monongalia,  and  created  a  new  county,  to 
take  effect  id  July,  by  the  name  of  Harrison.  The  land  s>n 
which  Young's  warrant  Was  entered  lay  in  the  new  county. 
The  certificate  of  survey  is  dated  in  December  1784,  and,  in 
accordance  with  the  entry,  states  the  land  to  lay  in  Monon- 
galia.   The  grant  conforms  with  the  certificate. 

The  land  law  of  Virginia  enacts  that  warrants  shall  be 
lodged  with  the  surveyor  of  the  county  in  which  the  lands 
lie,  and  that  the  party  shall  direct  the  location  tl^ereof  spe- 
cialty and  precisely.  It  also  ^i^acts,  that  <^  every  chief  sur- 
veyor shall  proceed  with  all  practicable  dispatch  to  survey, 
all  lands  entered  for  in  bis  ofiice."  -No  provision  is  made  for 
the  division  of  a  county  between  the  entry  and  survey.  The 
act  establishing  the  county  of  Harrison,  does  not  direct  that 
the  surveyor  of  the  county  of  Monongalia  shall  furnish  the 
surveyor  of  the  new  county  with  copies  of  the  entries  of 
lands  lying  in  Harrison,  and  with  the  warrants  on  which  they 
were  made.  In  this  state  of  things  the  survey  was  made  un- 
der the  authority  of  the  surveyor  of  Monongalia,  and  the 
plat  and  certificate  on  which  the  patent  afterwards  issued 
were  transmitted  to  the  land  office.  It  was  not  till  the  year 
1788  that  the  legislature  passed  an  acton  this  subject,  which 
directs  that  when  any  county  shall  be  thereafter  divided,  the 
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surveyor  of  the  new  county  shall  be  fqrnisbed  with  copies  of 
the  entries  of  all  the  surveyed  lands  lying  in  his  county. 

If  in  this  uncertain  state  of  the  law,  the  surveyor  of  Mo- 
nongalia county  has  surveyed  an  entry  properly  made  in  his 
office,  for  land  which  by  a  subsequent  division  of  the  county 
falls  into  Harrison,  and  has  made  his  cei^tificate  as  if  the 
county  still  remained  undivided ;  ought  this  error,  if  it  be  an 
error  of  the  officer,  to  annul  the  patent,  and  deprive  the  un- 
offending patentee  of  his  property? 

The  counsel  for  the  plaintiffs  in  error  has  produced  several 
cases'  to  show  that  a  mistake  of  this  character  in  a  royal 
grant,  or  any  misinformation  to  the  officers  of  the  crown, 
will  vitiate  the  instrument.  We  are  not  sure  that  grants 
which  may  be  supposed  to  proceed  from  royal  munificences, 
are  to  be  ^placed  precisely  on  the  same  footing  with  grants 
which  are  the  completion  of  a  contract  of  sale,. every  pre- 
liminary step  in  which  is  taken  by  officers  appointed  for  the 
purpose  by  government,  w>ho  act  without  the  control  of  the 
purchaser.  After  making  his  location,  he  may  show  the  land 
located,  but  has  nothing  to  do  with  the  authority  of  the  sur- 
veyor, or  the  language  in  which  he  may  make  out  his  plat 
and  certificate  of  survey.  In  this  cas^  there  could  have 
been  no  imposition  attempted  on  the  government  by  the 
purchaser.  The  mistake  is  accounted  for,  and  there  can  be 
no  imputation  on  the  intrinsic  fairness  of  the  transaction. 
The  misnomer  of  the  county  might  take  place,  as  has  been 
suggested  at  the  bar,  in  a  case  in  which  all  the  proceedings 
were  perfectly  regular.  Had  the  survey  been  made  the  day 
before  the  law  dividing  the  county  of  Monongalia  took  effect, 
the  plat  and  certificate  of  the  surveyor  mu3t  have  stated  the 
land  to  be  in  Monongalia.  The  patent  could  not  have  issued 
until  six  months  afterwards,  and  must  have  stated  the  lands 
to  lie  in  Monongalia ;  although  at  the  time  of  its  emanation 
they  would  in  fact  lie  in  Harjrison.  Tb  say  in  svch  a  case 
that  the  misnomer  of  the  county  could  avoid  the  patent, 
would  shock  every  sens6  of  justice  and  of  law  too  much  to 
be  maintained.  This  misnomer  of  the  county  then  must 
admit  of  explanation ;  and  if  explanation  can  be  received, 
the  patent  is  not  absolutely  void. 
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The  circamstances  on  which  the  motion  to  reject  the 
grant  was  made,  might  be  very  proper  for  the  consideration 
of  the  jury,  on  the  question  whether  it  comprehended  the 
land  in  controversy  ;  but  do  not,  we  think,  destroy  its  vali- 
dity. 

A  vast  deal  of  testimony,  of  which  the  court  can  take  no 
notice,  is  crowded  into  this  record.  The  bills  of  exceptions 
taken  to  the  opinions  of  the  district  judge  present  the  only 
points  which  we  are  at  liberty  to  consider.  In  those  opin- 
ions there  is,  we  think,  no  error.  The  judgment  is  affirmed, 
with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the 
district  of  West  Virginia,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  district  court  in  this 
cause  be,  and  the  same  is  hereby  affirmed  with  costs. 


Vol.  III.— 2T 
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V9.  WiLUAX  Kmo's  Lessee. 

The  iMUtot  was  seised  of  a  very  Itrge  real  and^iersoiial  estate,  in  the  states  of 
Virginia,  Kentucky,  Ohio  and  Tennessee.  After  making,  by  his  will,  in  addition 
to  her  dower,  a  very  liberal  provision  for  his  wife,  for  her  life,  out  of  pact  of  hb 
real  estate,  and  devising,  in  case  of  his  having  a  child  or  children,  the  whole  of 
hit  estate  to  such  child  or  children,  with  the  exception  of  the  piofision  for 
his  wife,  and  certain  other  bequests ;  his  will  declares : 

*<  In  case  of  having  no  children,  I  then  leave  and  bequeath  all  my  real  estate  at 
the  death  of  my  wife,  to  William  King,  son  of  brother  James  King,  on  condiT 
tion  of  his  marrying  a  daughter  of  William  Trigg's,  and  my  niece  Rachel  his 
wife,  lately  -Rachel  Finby ;  in  trust  for  the  eldest  son  or  issue  of  said  mar- 
riage ;  and  in  case  such  marriage  should  not  take  place,  I  leave  «nd  bequeath 
said  estate  to  any  child,  giving  preference  to  age,  of  said  William  and  Rachel 
Trigg,  that  will  marry  a  child  of  my  brother  James  King's,  or  of  sister  Eliza- 
beth's, wife  to  John  Mitchell,  and  to  their  issue." 

The  testator  died  without  issue.  He  survived  his  father,  and  had  brothers  and 
sisters  of  the  whole  and  half  blood,  who  survived  him,  and  also  a  sister  of  the 
whole  blood,  Elizabeth,  the  wife  of  John  Mitchell,  who  died  before  him.  Wil- 
liam and  Rachel  Trigg  never  bad  a  daughter,  but  had  four  sons.  James  King, 
t)ie  father  of  William  King,  the  devisee,  had  only  one  daughter,  who  intermar- 
ried with  Alexander  M'Call.  Elizabeth,  the  wife  of  John  Mitchell,  had  two 
daughters,  both  of  whom  are"  married,  one  to  William  Heiskill,  the  other  to 
Abraham  B.  Trigg. 

JB^  the  Court,  We  have  found  no  case  in  which  a  general  devise  in  words, 
importing  a  present  interest,  in  a  will  making  no  other  disposition  of  the 
property,  on  a  condition  which  may  be  performed  at  any  time,  have  been 
construed,  from  the  mere  circumstance  that  the  estate  is  given  on  condition, 
to  require  that  the  condition  must  be  performed  before  the  estate  can  vest. 
There  are  many  cases  in  which  the  contrary  principle  has  been  decided.  The 
condition  on  which  the  devise  to  William  King  depended,  is  a  condition  subse- 
quent.   [877] 

It  is  certainly  well  settled,  that  there  are  no  technical  appropriate  words  which 
always  determine  whether  a  devise  be  on  a  condition  precedent  or  subsequent. 
The  same  words  have  been  determined  dilTerently,  and  the  question  is  always 
a  question  of  intention.  If  the  language  of  the  particular  clause,  or  of  the 
whole  will,  shows  that  the  act  upon  which  the  estate  depends  must  be  per- 
formed before  the  estate  can  vest,  the  condition  of  course  is  precedent ;  and 
unless  it  is  performed,  the  devisee  cab  take  nothing.  If,  on  the  contrary,  the 
act  does  not  necessarily  precede  the  vesting  of  the  estate,  but  may  accompapy 
or  follow  it,  if  this  is  to  be  collected  from  the  whole  will,  the  condition  is 
subsequent.     [874] 

It  is  a  general  rule,  that  a  devise  in  words  oi  tbe  present  time,  as  <*  I  give  to  A. 
my  lands  in  B.,"  imports,  if  no  contrary  intent  appears,  an  immediate  interest, 
which  vests  in  the  devisee  on  the  death  of  the  testator.    It  is  also  a  general 
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rale,  that  if  an  estate  be  given  on  a  condition  for  the  per(ormane6  of  which  no 
time  is  limited,  the  deyisee  has  his  life  for  performance.  The  result  of  these 
two  principles  seems  to  be,  that  a  devise  to  A.,  on  condition  that  lie  shall 
marry  B.,  if  uncontrolled  by  other  words,  takes  effect  immediately,  and  the  de- 
visee performs  the  condition,  if  he  marry  B.  at  any  time  during  his  life.  The 
condition  is  subsequent.    [376] 

The  intent  of  the  testator  is  the  cardinal  rule  in  the  construction  of  wills;  and  if 
that  intent  can  be  elear!y  perceived,  and  is  not  contrary  to  some  positive  rale 
of. law,  it  must  prevail;  although  in  giving  effect  to  it,  some*  words  should  be 
nyectedor  so  restrained  in  their  application  as  to  change  their  literal  meaning  In 
the  particular  instance.    [377] 

As  the  devise  Jn  the  will  to  William  King  was  on  a  condition  subsequent,  it  may 
be  constraed  so  far  as  respects  the  time  of  taking -possession,  as  if  it  had  been 
unconditional.  The  condition  opposes  no  obstacle  to  his  immediate  possession, 
if  the  intent  of  the  testator  shall  require  that  constradipn.     [878] 

The  introductory  clause  in  the  wi^l  states,  "  I,  William  King,  have  (bought  proper 
to  make  and  ordain  this  to  be  my  last  will  and  testament,  leaving  and  be- 
queathing my  worldly  estate  in  the  manner  following:"  These  words  are 
entitled  to  considerable  influence  in  a  questioii  of  doubtful  intent,  in  e'case  where 
the  whole  property  is  given,  and  the-  question  arises  between  the  heir  and  de- 
visee respecting ibe  interest  devised.  The  words  of  the  particular  clause  also 
'carry  the  whole  Estate  from  the  beir,  but  they  fix  the  death  of  the  testator's 
wife  as  the  time  ^hen  the  devisee  shall  be  entitled  to  possession.  They  are 
*<  in  case  of  having  no  children..  I  then  leave  and  bequeath  all  my  real  estate, 
at  the  death  of  my  wife,  to  William  King,  son  of  brother  James  King."  The 
whole  estate  fs  deviled  to  WiUlaro  King,  but  the  possession  of  that  part  of  it 
'  which  is  given  to  the  wife  or  others  for  life,  is  postponed  until  her  death. 
[379] 

QUmre.  Did  William  Kipg  take  an  estate  which,  in  the  events  that  have  hap- 
penedj  enutes  to  his  iDwn  benefit;  or  is  he,  in  the  existing  state  of  things,  to 
be  considered  a  trustee  for  the  heirs  of  the  testator  ?  This  question  cannot  be 
decided  in  this  cause ;  it  belongs  to  a  conrt  of  chancery,  and  will  be  determined 
when  the  heirs  sbiill  bring  a  bill  to  enforce  the, execution  of  the  trust    [888] 


ERROR  to  the  district  court  of  tbe  United  States  for  the 
western  district  of  Virginia. 

This  was  an  ejectment  broiigfat  in  the  district  court  of  the 
western  district  of  Virginia/ and  the  question  involved  in  the 
snit  was  the  construction  to  be  given  to  the  will  of  William 
King,  deceased^  formerly  of  Washington  county  in  Virginia. 

The  cause  was  argued  in  the  court  below,  on  the  follow- 
ing case  agreed;  and  the  judgment  of  that  court  being  in 
favour  of  the  defendant  in  error,  the  plaintiffs  brought  the 
case  into  this  court. 

The  following  is  the  case  agreed  : 

We  agree  that  William  King  departed  this  life  on  the  8th 
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day  ofi  October  1808,  having  first  duly  made  and  published 
his  last  will  and  testamenl^  which  was  afterwards  admitted  to 
record  in  the  county  court  of  Washington  county  in  Virginia, 
where  be  had  resided,  and  is  in  the  words  and  figures  fol- 
lowing i: 

*^  Meditating  on  the  uncertainty  of  human  life,  I,  William 
King,  have  thought  proper  to  make  and  ordain  this  to  be 
my  last  will  and  testament,  leaving  and  bequeathing  my 
worldly;  estate  in  the  manner  following,  to  wit : 

*'  To  ^y  beloved  wife  Mary,  in  addition  to  her  legal  dower 
of  all  my  estate,  the  dwelling  house  and  other  buildings  on 
lot  numper  ten  in  Abingdon,  where  I  now  reside,  together 
-with  the  garden,  orchard,  and  that  part  of  my  fruit  hill 
plantation  south  of  the  great  road  and  lands  adjacent  to 
Abingdon,  now  rented  to  C.  Finlay  and  Co.,  and  at  my 
father's  decease,  including  those  in  his  occupancy  on  the 
north  sicfe  of  the  great  road,  for  her  natural  life. 

*^I  also  will  and  declare,  that  in  case  my  beloved  wife 
Mary  hath  hereafter  a  child  or  children  by  me,  that  the  said 
child  orl  children  is  and  are  to  be  sole  heirs  of  my  whole 
estate,  r^al  and  personal ;  excepting  one-third  part  of  speci- 
fied legjacies  and  appropriations  hereinafter  mentioned; 
which,  ih  case  of  my  having  children,  will  reduce  each  le- 
gacy heiiemafter  mentioned  to  one-third  part  of  the  amount 
hereafter  specified,  and  the  disposition  of  the  real  estate, 
as  herealfter  mentioned  in  that  case  wholly  void. 

<<In  c^se  of  having  no  children,  I  then  leave  and  bequeath 
all  my  iieai  estate  at  th6  death  of  my  wife  to  William  King, 
son  of  Drother  James  King,  on  condition  of  his  marrying  a 
daughter  of  William  Trigg's  and  my  niece  Rachel  his  wife, 
lately  Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue  of 
said  marriage ;  and  in  case  such  marriage  should  not  take 
place,  I  leave  and  bequeath  said  estate  to  any  child,  giving 
preference  to  age,  of  said  William  and  Rachel  Trigg  that 
will  nyarry  a  child  of  my  brother  James  King's  or  of  sister 
Elizai^eth's,  wife  to  John  Mitchell,  and  to  their  issue — and 
during  the  life  time  of  my  wife,  it  is  my  intention  and  re- 
quest, that  William  Trigg,  Js^mes  King  and  her  ido  carry 
on  my  business  in  copartnership,  both  saltworks  and  mer- 


JANUARY  TERM  J8S0.  349 

[FinUy  et  al.  «#.  King's  LesMe.] 

cliiuidiziDgy  each  equal  shares,  and  that  in  consideration  of 
the  use  of  my  capital  they  pay  out  of  the  same  the  follow- 
ing legacies : 

**To  John  Mitchell,x>n  condition  of  his  assisting  and  car- 
rying on  business  with  them  at  the  usual  salary  as  formerly, 
viz.  ^1,000  per  year,  for  from  two  to  five  years,  as  they  may 
wish  his  assistance.  An  additional  sum  of  $10,000,  paya- 
ble five  years  after  my  decease,  and  to  each  of  his  children 
upon  coming  of  age  $1,000  more  than  the  general  legacy 
hereafter  mentioned. 

"To  Connally  Finlay  a  like  sum  of  $10,000,  payable  in 
£ve  years. 

"To  my  nieces  Elizabeth  Finlay  and  Elizabeth  Mitchell 
(being  called  for  my  grandmother  with  whom  I  was  brought 
ap)  $10,000  in  twelve  months  after  marriage,  provided  they 
are.  then  eighteen  years  of  age ;  if  not,  at  the  age  of  eighteen ; 
to  each  of  ray  other  nephews  and  nieces  at  the  age  of 
eighteen,  that  is  children  of  my  brother  James,  sisters  Nancy 
and  Elizabeth,  $1,000  each — to  each  of  the  childrien  of  my 
half-brother  Samuel  and  half-sister  Hannah  $300  each,  as 
aforesaid;  to  my  said  sister  Hannah,  in  two. years  after  my 
decease  $1,000;  and  to  my  said  half-brother  Samuel,  in  case 
of  personal  application  ta  the  manager  at  Saltville  or  to  my 
executors  in  Abingdon,  on  the  1st  day  of  January  annually 
during  his  life  $150;  if  not  called  for  on  said  day  to  be 
void  for  that  year,  and  receipt  to  be  personally  given. 

"  It  is  my  wish  and  request  that  my  wife,  William  Trigg, 
and  James- King,  or  any  two  of  them  that  shall  concur  in 
carrying  on  the  business,  should  either  join  all  the  young 
men  that  may  reside  with  me  and  be-assisting  me  in  my 
decease,  that  are  worthy^  pr  furnish  them  with  four  or  five 
thousand  dollars  worth  of  goods  at  a  reasonable  advance,  on 
a  credit  of  from  three  to  five  vears,  takin/;  bonds  with  inte- 
rest from  one  year  after  supply. 

**  Id  case  my  brother  James  should  prefer  continuing  part- 
nership with  Charles  S.  Carson,  (in  place  of  closing  the 
business  of  King,  Carson  and  King,  as  soon  as  legal  and 
convenient;)  then  my  will  is  that  William  Trigg  and  my 
wife  carry  on  the  business,  onC'^third  of  each  for  their  own 


3^  SUPREME  COURT. 

IFinky  et  iL  «#.  King*!  Lenee.] 

account,  and  the  remaining  third  to  be  equally  divided.be- 
tweien  the  children  of  iny  brother  Jtmes  and  sisters  Nancy 
and  Elizabeth. 

**  To  my  father,  Thomas  King,  I  leave  during  his  life  the 
houses  he  now  resides  in  and  occupies  at  Fruit  hill,  together 
with  that  part  of  my  land  in  said  tract  north^of  the  great 
road  that  he  chooses  to  farm,  with  what  fruit  he  may  want 
from  the  orchard  ;  the  spring  house .  being  intended  for  a 
wash  house  with  the  appurtenances,  subject  to  the  direction 
of  ray  beloved  wife  Mary,  as  also  the  orchard,  except  as 
aforesaid.  I  also  leave  and  bequeath  to  my  father  the  sum 
of  two  hundred  dollars  per  annum  during  his  life,  and  if, 
accidentally,  fire  should  destroy  his  Fincastle  house  and 
buildings,'  a  further  sum  of  two  hundred  dollars  per  annum 
while  his  income  from  there  would  cease. 

"I  also  leave  and  bequeath  to  the  Abingdon  academy 
the  sum  of  $10,000,  payable  to  the  trustees  in  the  year  1816, 
or  lands  to  that  amount,  to  be  vested  in  said  academy  with 
the  interest  or  rents  thereon  for  ever. 

"  Abingdon,  Virginia,  3d  of  March  1806. 

WILLIAM  KING. 

Te8t.  Wm.  D.  Neelson, 
Jno.  Doherty. 

'<  I  hereby  appoint  William  Trigg  of  Abingdon  and  James 
King  of  Nashville  executors  of  my  last  will'and  testament 
enclosed,  written  by  my  own  hand  and  signed  this  3d  day 
of  March  1806. 

WILLIAM  KING. 

"The  other  wills  of  previous  dates  to  said  3d  of  March 
1806,  being  void. 

WILLIAM  KING.^' 

We  agree  that  William  King,  at  the  time  of  his  death, 
was  seised  and  possessed  of  seventy-six  tracts  of  land  in  the 
said  county  of  Washington,  containing  in  the  whole  19,473 
acres  of  land,  on  one  of  which  tracts  is  the  saltworks,  which 
have,  since  his  death,  been  leased  for  years,  at  the  annual 
rent  of  thirty  thousand  dollars;  also  of  nineteen  lots  in4be 
town  of  Abingdon  in  Washington  county,  nine  of  which  pro* 
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daced  an  annual  rent  of  six  hundred  and  sixty  dollars ;  also 
of  fourteen  tracts  of. land  in  the  county  of  Wythe,  containing 
d|494i ;  also  of  eighteen  tracts  of  land  in  th^  state  of  Tennes^ 
see^  containing  in  the  whole  10,880 ;  also  of  shares  in  town 
lots  in  several  of  the  towns  in  the  said  state  of  Tennessee.  We 
also  agree  that  the  said  William  King  survived  his  father  in  the 
will  mentioned ;  that  the  said  William  King  had  brothers^and 
sisters,  to  wit:  James  King,  a  brother  of  the  whole  blood; 
Nancy,  a  sister  of  the  whole  bloody  the  wife  of  Connally 
Finlav  in  the  will  mentioned^  Samuel  King,  a  brother  of 
the  half  blood;  Hannah,  a  sister  of  the  half  blood,  the  wife 
of  John  Allen ;  all  of  which  brothers  and  sisters  before 
named,  survived  the  said  William  King ;  that  another  sister 
of  the  said  William  King,  of  the  whole  blood,  died  before 
him,  and  was  named  Elizabeth,  the  wife  of  John  Mitchell) 
who  is  mentioned  in  the  will. 

We  agree  that  William  King,  the  lessor  of  the  plaintiff,  is 
the  same  William  King,  the  son  of  James  King,  brother  of 
the  testtitor^  mentioned  by  him  in  the  will. 

We  further  agree  that  William  Trigg,  in  the  will  men- 
tioned, departed  this  life  on  the  4th  of  August  1813,  leav- 
ing  Rachel  Trigg,  in  the  will  mentioned,  his  widow,  and  four 
sons,  the  said  Rachel  having  borne  them  to  the  said  William 
Trigg,  and  not  having  borne  any  daughter  to  him  the  said 
William  Trigg,  at  any  time,  which  said  sons  are  now  living ; 
that  Mary,  who  was  the  wife  of  the  said  William  King,  is 
still  living,  aged  forty-three  years,  and  is  now  the  wife  of 
Fr.ancis  Smith. 

We  further  aglree  that  William  King,  the  lessor  of  the 
plaintiff,  is  married  to  Sarah  Bekem ;  that  James  King  had' 
only  one  daughter,  named  Rachel  Mary  Eliza,  who.  is  now 
the  wife  of  Alexander  M'Call ;  and  that  Elizabeth,  the  wife 
of  John  Mitchell,  had  only  two  daug'hters,  to  wit :  Elizabeth, 
who  is  now  the  wife  of  William  Heiskill,  and  Folly,  who  is 
now  the  wife  of  Abraham  B.  Trigg. 

We  agree  thdt  William  King  the  testiator  died  seised  and 
possessed  of  the  house  and  lot  in  the  declaration  mentioned. 
We  agree  the  lease  entry  and  ouster  in  the  declaration  sup- 
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piDSed;  and  that  the  defendants  are  in  posseflsifHi  of  the  bouse 
and  lot  in  the  declaration  mentioned. 

If  upon  this  state  of  facts^  (helessor  of  the  plaintiff  ought 
to  recover  at  this  time^  we  agree  that  judgment  shall  be  en- 
tered for  him;  and  that  if  the  court  shall  be  of  opinion  that 
he  ought  not  to  recover  until  after  the  death  of  Mary,  the 
wife  of  Francis  Smith,  or  that  he  ought  not  at  any  time  to 
recover,  judgment  shall  be  entered  in  favour  of  the  defen- 
dants. We  also  agree  that  the  property  in  controversy  is 
worth  more  than  two  thousand  dollars. 

The  case  was  argued  for  .the  plaintiff  in  error,  by  Mr 
Sbeffy }  and  l)y  Mr  Smyth  and  Mr  Webster,  for  the  defen- 
dant, at  the  last  term ;  and  was  beld  under  advisement  by  t&e 
court. 

Mr  Sheffy  proposed  to  consider  the  case  under  two  mne- 
ral  aspects. 

1.  Has  the  defendant  in  error  any  title  to  the  estate  in 
question,  regarding  the  devise  as  personal  to  himself. 

2.  Has  he  any  title,  should  the  devise  be  considered .  as  a 
trust. 

It  is  contended,  that  he  has  no  title.  That  no  interest 
whatever  vested  in  him,  because  the  condition  presented  by 
the  testator  has  not  been  performed.  He  has  not  married  a 
daughter  of  William  Trigg  and  Rachel  his  wife. 

This  has  a  condition  precedent,  without  the  performance 
of  which  no  right  could  vest  in  the  devisee. 

If  the  will  is  construed  literally,  the  words  employed  by 
the  testator  are  as  strong  as  they  can  be.  He  gives  the  estate 
*^on  condition'^  thait  the  devisee  shall  marry  a  person  not  in 
being,  but  expected  to  come  into  existence,  the  offspring  df 
his  wife's  brother  and  his  own  niece.  He  anticipates  that  such 
a  marriage  may  not  take  place*.  In  this  event  he  directs 
that  his  whole  real  estate  shall  go  to  such  other  persons, 
among  certain  collateral  relations,  as  shall  give  effect  to  the 
object  he  had  in  view. 

But  it  is  admitted  that  the  question,  whether  the  condi- 
tion is  precedent  or  subsequent,  does  not  depend  on  any 
form  of  expression.    It  depends  on  the  testator's  intention. 
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He  has  a  right  to  bestow  his  estate  on  whom,  and  on  what 
condition  he  pleases,  so  that  be  violates  no  established  rule 
of  law.  To  ascertain  that  intention,  we  must  be  governed 
by  those  rules  of  constructiQn  which  have  been  established 
by  a  series  of  judicial  decisions. 

These  decisions  enable  us  to  deteimine  the  general  princi- 
ples which  give  a  character  to  conditions  in  contracts,  and 
devises  and  bequests ;  either  as  conditions  precedent  or  sub- 
sequent. So  far  as  the  present  question  is  concerned,  they 
establish,  that  where  the  testator  requires  the  devisee  to  do 
an  act  which  he  regards  as  important  to  be  accomplished ; 
or  where  he  prescribes  a  qualification  which  the  devisee  is  ^p 
iBcquire;  the  performance  of  the  act,  and  the  attainment  6f 
the  quaHfication,  will  be  regarded  as  cohdilionsprecedent, 
unless  a  manifest  intention  to  the  contrary  is  apparent. 

In  the  case  before  the  court,  the  testator  had  no  children. 
He  had  a  strong  desire  to  effect  a  i^nion  between  the  fatnily 
of  his  wife  and  his  own.  In  the  disposition  of  his  real  estate, 
he  contemplate^  the  attainment  of  that  object  as  paramount 
to  all  personal  considerations.  There  is  no  reason  to  believe 
that  his  xiepbew  William  King  was  the  object  of  his  peculiar 
Attachment.  So  far  from  it,  he  withholds  from  him  (though 
he  bore  his  awn  name)  even  the  smallest  bounty,  unless  he 
should  become  instrumental  in  the  accomplishment  of  his 
primary  purpose.  Looking  to  his  marriage  with  a  daughter 
of  .William  Trigg  and  Rachel^  his  wife,  as  an  event  which 
might  never  happen;  he  endeavoured  to  stimulate  others^ 
standing  in  the  same  relation^  to  him,  to.  effect  the  desired 
union  of  the  two  families.  He  did  not  dedicate  his  estate 
to  gratify  a  particular  personal  attachment,  or  to  promote  in- 
dividual interests.;  hut  to  bring  about  an  et;en^  which  he 
strongly  desired. 

The  case  of  Bertie  vs.  Falkland,  2  Vernon,  833,  strongly 
supports  the  construction  contended  for  by  the  plaintiff  in 
error.  There  the  testator  devised  an  estate  to  Elizabeth 
Willoughby,  an  infant  of  ten  years  old  "  in  case  she  married 
lord  Guilford  within-  three  years.from  his  death."  The  mar- 
riage did  not  take  place,  though  there  was  no  fault  on  the 
part  of  the  devisee.  The  marriage  was  held  to  be  a  condition 
Vol.  hi.— 2  U 
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precedent.  Lord  chief  justice  Tr«by,  in  delivering  the  opi- 
nion of  the  court,  says,  ".  that  the  defendant  Elizabeth's  be- 
ing willing  and  consenting,  or  endeavouring  to  brrng  about 
the  marriage,  could  hot  be  of  any  avail  or  moment  in  this 
case ;  for  that  the  will  was  formed  not  on  the  endeavours  or 
agreement  of  the  pi^rties  to  marry,  btU  on  the  event.  In 
Acherley  179.  Vernon,  P.  W.  Rep.  783,  the  casein  Vernon 
is  referred  to  by  lord  chief  justice  Wills,  and  considered  by 
him  as  settling  the  law.  The  case  before  him  involved  the 
B^me  principle.  The  question  was  whether  the  performance 
of  an  act  required  by  the  testator  from  his  sister,  was  a  con- 
ditioi^  precedent  on  which  her  title  to  a  legacy  depended,  or 
whether  the  legacy  vested  at  her  brother^s  death.  It  was 
decided  that  the  act  being  an  object  with  the  testator,  and 
desired  by  him,  wM  the  consideratioii  of  the  legacy,  and 
therefore  a  condition  precedent. 

A  great  variety  pf  authorities  might  be  cited,  all  tending 
to  establishing  the  same  principle.  It  is. sufficient  to  refer 
the  court  to  the  following :  Creagh  V8.  Wilson,  2  Vernon, 
572.  Elton  v^.  Elton,  1  Ves.  Sen.  4.  Gillet  t;^.  Wray,  I 
P.  Williams,  284.  Grayddn  vs.  Graydon,  2  Atkins,  16. 
Reynisbi'^.  Martin,  3  Atkins,  333.  Grascottv^.  Warren,  12 
Modern,  128.  Harvey  &  Wife  vs.  Aston,  1  Atkinsj  36L 
Randal  vs.  Payne,  1  Bron.  Cha.  Rep.  55,  and  2  Atkins,  151. 
2  Powell  on  Devises,  252.    2  Cruise,  20. 

The  intention  of  the  testator;;  that  nothing  should  vest  un-^ 
til  the  condition  should  be  performed,  is  further  manifest,  as 
the  will  postpones  all  right  of  the  devisee  of  the  real  estate 
un'til  the  death  of  bis  wife..  She  was  at  the  date  of  the  will 
not  more  tb^h  twenty-five  years  of  age,  and  fee  reasonably 
fiupposed  that  a  marriage  such  as  he  wished  to  efiect,  would 
take  place  before  her  death.  In  the  mean  time,  the.  leg^l 
estate  descended  to  the  heirs  at  law,  who  coold  hold  it  un- 
til the  event  con temfplated  by  the  testator,  should  happen. 
Fearne  on  Rofriainder,  518,  516.    2  Fonb.  £q.  93. 

It  will  probably  be  said  that  though  the  intent  of  the 
devisee  is  postponed  in  terms  until  the  death  of  the  testator^s 
wife,  yet  thut  it  ought  to  be  construed  mto  tm  immediate 
interest  by  implrcation.    Such  was  the  opinion  of  the  court 
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below.  Courts  have  sometimes  allowed  implications  when 
they  are  very  apparent,  in  order  to  give  e£fecf  to  the  in- 
tention of  the  testator.  Bat  they  must  be  necessary,  not 
probable  implications;  for  the  title  of  the  heir  at  law  being 
plain  and  obvious,  no  words  in  a  will  ought  to  be  construed 
to  defeat  it,  if  they  can  have  any  other  signification^.  Cruise, 
title  Devise,  205. 

But  the  devise  over  shows  in  the  strongest  light  that  the 
testator  did  not  intend  to  part  with  the  estate,  unless  the 
event  which  he  sought  to  bring  about  should  happen.  He 
directs  that  <*  in  case  such  marriage  should  not  take  place, 
then  I  leave  and  bequeath  the  said  estate  to  any  child  of  the 
said  William  and  Rachel  Trigg,  that  will  marry  a  child  of 
brother  James  King  or  of  sister  Elizabeth."  It  is  immate- 
rial whether  the  devise  could  take  effect  according  to  law, 
or  not;  the  testator  thought  in  could,  aqd  intended . that 
the  estate  should  pass  to  others  in  the  event  mentioned  in 
his  will.  According  to  the  pretensions  of  the  defendant,  it 
never  could  pass,  though  the  event  mentioned  in  the  clause 
referred  to  should  happen ;  and  though  it  should  be  decided 
that  the  devise  was  within  the  legal  limitation.  Forthe  ground 
on  which  he  rests  his  claim  (as  is  undersjtobd)  i8,.that  on  the 
death  of  the  testator  he  took  a  vested  contingent  fee,  which 
would  become  absolute  on  the  marriage  with  %  daughter  of 
Willian)  Trigg  and  Rachel  his  wife ;  that  as  there  never  was 
any  such  person,  he  could  not  perform  the  condition,  and  is 
therefore  absolved  from  it,  and,  holds  the  estate  absolutely.  If 
then  a  son  of  William  Trigg  and  RacheHiis  wife,  had  inter- 
niiarried  with  a  daughter  of  James  King  or  Elizabeth-Mitchell, 
the  defendant  would  have  kept  the  estate  against  the  ex- 
press intention  of  the  testator.  This  cannot  be  law,  because 
it  is  contrary  to  air  reason.  It  would  be  sporting  with  the 
right  which  the  law  guarantees  to  the  citizen  to  dispose  of 
his  property  to  whom  and  on  what  condition  he  pleases,  so 
that  he  violates  no  established  rule  of  public  policy. 

But  it  is  contended^  that,  if  the  estate  vested  in  the  de- 
fendant at  the  death  of  the  testator,  that  all  right  id  him  be- 
came extinguished  on  the  death  of  William  Trig^.  That 
event  placed  it  beyond  all  doubt,  that  such  a  niarriage  as  the 
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testator  wiahed  to  promote,  could  not  take  placia.  As  to  the 
defendant,  therefore,  his  title  ceased  with  the  possibiUty  of 
his  becoming. instrumental  in  uniting  the  two  families. 

But  it  will  be  contended,  that,  if  the  niarriage  of  William 
£ing  with  a  daughter  of  William-  and  Rachel  Trigg  is  a 
condition  subsequent,  then  the  estate  is  discharged  from  the 
condition;  it  being  impossible  to  perform  it ;  tbie  correctness 
of  the  conclusion  is  not  admitted. 

If  the  testator's  primary  legal  object  was  the  union  of  the 
two  families,  and  if  he  devised  the  estate  to  the  defendant,  on 
condition  that  he  should  become  instrumental  in  effecting 
that  object;  it  is  immaterial  whether  the  condition  is  prece* 
dent  or  subsequent,  or  whether  the  failure  to  accomplish  the 
purpose  desired,  is  owing  to  one  cause  or  another.  The 
question  still  recjirs,  did  the  testator  intend  that  his  nephew 
should  have  his  whole  estate,  whether  the  marriage  ,pre-* 
scribed  should  take  place  or  not,  provided  the  failure  was 
not  attributable  to  him  ?  Suppose  the  testator  had  declared 
that  on  his  death  his  nephew  should  have  his  whole  estate, 
in  fee,  on  condition  that  he  married  a  daughter  of  William 
and  Rachel  Trigg;  but.  that. whenever  it  wds  ascertained 
that  such  marriage  could  not  take  place,  from  any  cause 
whatever,  that  all  his  right  should  cease,  and  that  the  estate 
should  go  to  such  person  as  is  actually  designated  in  the 
will.  Could  it  be  seriously  argued  that  the  impossibility  of 
such  a  marriage,  on  the  part  of  the  defendant,  would  render 
the  estate  absolute  in  him,  against  the  express  intention  of 
the  testator?  It  is  believed  it  could  not :  and  yet  this  is  the 
very  case  before  the  court,  if  the  defendant  had  a  vested 
interest  at  the  death  of  the  testator. 

The  argument  that  the  de/endant  acquired  an  absolute  es- 
tate, whenever  it  became  impossible  to  perform  the  condition 
of  the  devise  on  his  part,  has  no  other  support  except  the  idea 
that  the  devise  over  was  intended  as  a  penalty  on  him  for  not 
doing  what  the  testator  desired,  and  (hat  there  can  be  no  pe- 
nalty when  there  is  no  fault.  This  is  a  perversion  of  the  obvi- 
ous meaning  of  the  will.  The  testator  was  fully  acquainted 
with  all  the  circumstances ;  he  knew  that  William  and  Rachel 
Trigg  had  no  daughter,  and  consequently  foresaw  that  it  was 
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possible  that  such  a.  marriage  could  pot  take  place.  In  this 
state  of  things,  if  he  had  intended  that  his  hephevtr  should* 
have  the  estate,  unless  he  wks  guilty  of  a  fault  in  disobeying 
his  wishes,  would  he  not  have  restricted  the  devise  even  to 
the  occurrence  of  such  fault  ?  Would  he  not  have  indicated 
that  it  was  riesistance  or  indifierehce  to  his  views,  that  should 
take  the  estate  from  the  party  in  fault,  and  place  it  ^t  the 
disposal  of  others.  The  testator  never  thought  of  any  such 
thing.  He  wished  to  ^ect  an  object  deur  to  his  heart.  If 
that  object  was  not  effected,  he  cared  not  for  the  cause.  Inr 
dividual  personal  attachment  had  no  share  in  the  purpose. 
The  act  which  united  the  two  families  was  the  meritorious 
and  only  consideration  with  him^ 

In  this  view  of  the  subject,  it. is  not  material  whether  the 
condition  was,  at  the  date  of  the  will,  or  afterwards  frecame 
impossible.  .  But  if  it  was,  it  could  be  easily  shown  that  this 
condition  fal(s' within  neither  of  the  classes  mentioned^  in 
the  books  where  performance  is  excused;  It  was  not  a  coik 
dition  impossible  at  the  date  of  the  will ;  on  the  contrary, 
it  was  quite  probable  that  William  Trigg  and  Rachel  his 
wife,  who  were  both  very  young,  would  have  a  daughter  to 
whom  the  defendant  could  be  united  in  matrimony.  An 
impossible  condition,  which  is  considered  as  void,  is  of  this 
character ;  that  at  jhe  time  it  is  required  to  be  performed, 
nothing  short  of  a  miracle  could  accomplish  its  performance. 
It  is  laid  down  in  J5  Viner's  Abridgment,  111,  that  if  the 
Cjondition  be  that  a  person  shall  go  to  Rome  in  a  day,  it 
is  impossible ;  but  if  the  condition  be  that  the  Pope  shall 
be  at  Westminster  to-morrow,  this  is  not  an  impossible  con** 
dition,  though  the  event  is  highly  improbable.  ^If  a  person 
should  be  required  by  a  testator  to  qualify  himself  for  and 
take  holy  orders  by  the  time  he  should  arrive  at  the  age  of 
twenty-five  years,  on  the  condition  and  consideration  of  a 
legacy,  and  that  the  interest  should  be  paid  to  him  in  the 
mean  time,  (which  would  make  it  a  vested  legacy),  would  it 
be  an  excuse  for  the  legatee  to  allege,  that  his  intellect  was 
unequal  to  the  attainment  of  the  necessary  learning  and  the 
performance  of  the  ecclesiastical  functions,  and  that  there- 
fore it  was  an  impossible  condition  ^    Most  assuredly  not. 
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This  ]g  not  a  conditioa  whieb  became  impossible  after  the 
deadi  of  the  testator,  the  non-^perrormance  of  which  will  be 
excased;  Those  conditions  belong  to  cases  where  all  the 
means  to  accomplish  the  testator's  purpose  are  in  his  view 
and  in  being ;  but  When  subsequent  events  change  the  exist- 
irig  state;  of  things  so  essentially  as  to  render  the  perform- 
ance impossible,  for  instance,  if  a  devise.be  made  on  con- 
dition that  the  devisee  consent  to  marry  a  particular  person, 
and  that  person  dies,  the  performance  is  rendered  impossible 
by  the  happening,  of  an  event  subsequently,  which,  the  tes- 
tator never  contemplated;  and  where  the  estate  had  previ- 
ously vested  it,  will  become  absolute  by  the  death  of  such 
person. 

The  leadmg  case  for  the  defendant,  and  which  will  be 
doubtless  relied  upon^  ia  the  case  of  Thomas  vs.  Howell, 
4  Mod.  Rep.  66.  But  that  case  is  essentially  different  from 
the  one  before  this  court.  There  the  testator  devised  to  his 
daughter  Jane  an  estate  called  Lliwhorn,  on  condition  that 
she,  at  or  before  the  age  of  twenty-one  years,  "do  co9i- 
^eti^'  to  marry  Tbeophilus  Thomas,  who  was  the  testator's 
nephew.  Then  he  devised  other  estates  to  his  two  remain-^ 
ing  daughters,  and  then  follows  this  .proviso  :  "  And  my 
will  is,  that  in  case  my  daughter  Jane  ehaU  refuse  to  consent 
to  marry  my  nephew  Theophilus  Thomas,  at  or  befoce  she 
shall  be  of  the  age  of  twenty-one  years,  or  in  the  mean  time 
shall  marry  another  person,  the  devise  shall  be  void."  He 
proceeds  to  devise  Lawhorn  to  his  other  daughters  in  suc- 
cession, on  the  same  condition ;  and  then*  adds,  "  but  in  case 
neither  of  my  said  daughters  marry  my  said  nephew,  then 
the  estate  given  them  in  Lawhorn  shall  be  void ;"  and  de- 
vises the  estate  over  to  trustees. 

Theophilus  Thomas  died  at  the  age  of  twelve  yeiMV ;  Jane 
never  refused  to  marry  him,  and  after  his  death,  at  the  age 
of  seventeen,  married  another  person.  She  had  entered  qn 
Lawhorn  on  the  death  of  her  father,  and  the  quescionr  was, 
whether  the  estate  was  divested,  the  contemplated  marriage 
never  having  tal^en  effect. 

Three  judges  to  one  were  of  opinion,  that  under  the  first 
proviso  to  divest  the  estate,  Jane  must  have  "  refused  to  eon- 


JANUART  TERM  1830.  359 

[Fiahy  et  •!.  oi.  Kiaf's  Let»e^.] 

Mfrf"  to  marry  Theophilus  Thomas;  that  what  followed  in 
the  subsequent  clause  had  reference  to  the  same  proviso,  and 
ought  no>t  to  be  inken  in  a  larger  sense  than  the  proviso  itself; 
and  upon  this  ground  decided  that  the  estate  of  Jane  was 
absolute. 

This  dase,  instead  of  being  an  authority  for  the  defendant^ 
bears  strongly  against  his  pretensions.  It  shows  that  the 
court  decided  the  case  on  the  proviso,  which  made  the  re-^ 
fusal  of  Jane  to  "  conserd  la  marrif^  Theophilus  Thomas 
the  bom  on  which  the  devise  over  should  take  effect.  And 
then  arises  an  irresistible  impil<  ation  from  the  opinion  of  the 
court,  that  if  the  case  had  rested  on  the  last  clause,  the 
estate  would  have  gone  to  the  trustees. 

To  establish  that,  in  the  case  now  before  the  court,  the 
defendant  acquired  a  title  which  can  be  defeated  only  by  his 
voluntary  default,  would  overthrow  the  principle  well  estab- 
lished in  many  cases  of  conditional  devises  and  limitations. 
For  example :  A  testator  devise^  to  A.  an  estate  for  the  term 
of  thirty  years,  and  if  at  the  end  of  the  term  he  has  a  child 
living,  to  A.  in  fee,  but  if  he  should  have  no  child  livings  then 
to  B.  It  might  not  be  the  fault  of  A.  that  he  had  no  child 
KtHtig  at  the  end  of  the  term,  and  yet  it  has  never  been  ques- 
tioned that  B.  would  take  the  estate. 

Again :  suppose  a  case,  which  is  very  common.  A  testa- 
tor devises  an  estate  to  A.  and  hi?  heirs  ;  but  if  A.  shall  die 
without  issue  living  at  his  death,  then  to  B.  and  his  heirs ; 
would  the  heir  at  law  of  A.  be  permitted  to. keep  the  estate 
on  the  ground  that  his  ancestor  had  committed  no  faulty  and 
that  therefore  the  estate  became  absolute  ?  Such  a  defence 
has  never  been  offered. 

It  is  contended,  in  the  second  place,  that  the  defendant 
^has  no  title  if  we  regard  the  devise  as  a  trust. 

There  is  nothing  in  this  case  which  authorizes  the  belief, 
that  the  testator  had  any  j>er«onaI  predilection  for  the  defen- 
dant. He  mentions  him  as  the  son  of  his  brother  James  King ; 
but  there  is  nothing  peculiar  in  that,  as  he  likewise  refers, 
and  wifrh  the  same  view,  to  all  the  other  children  of  James 
King,  and  those  of  his  sister  Elizabeth.  If  we  confine  our- 
selves td  the  words  employed,  all  idea  of  any  beneficial  in- 
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terest  being  intended  for  William  King,  is  excluded.  He  is 
to  take  tile  estate  on  €ondition  that  a  certain  marriage.shall 
take  efiect ;  but  it  is  '^  in  trust  for  the  eldest  son  or  issue  of 
the  said  marriage.'^  If  we  regard  the  union  of  the  two  fami- 
lies as  the  great  object  which  the  testator  sought  to  bring 
about ;  then  those  in  whom  should  be  united  the  blood  of 
both,  must  have  been'  the  objects  of  his  peculiar  faTour. 

The  testator  probably  thought  that  a  person  not  in  being 
could  not  take  the  estate,  unless  it  was  through  the  instru- 
mentality of  a  trustee.  He  regarded  his  nephew  merely  as 
a  conduit,  through  whom  his  bounty  should  flow  to  those 
whom  he  considered  as  pre-eminent;  because  they  would 
inherit  the  blood  of  both  families. 

If  the  devise  is  to  be  considered  as  a  trust,  then  the  ques- 
tion arises  whether  any.  trust  interest  vested  on  the  death 
of  the  testator,  or  whether  it  was  to  arise  when  the  marriage 
tookefiect?  No  immediate  interest  is  expressly  devised.; 
on  the  contrary,  the  words  used  are,  "at  the  death  of  ray 
wife."  Tliere  is  no  reason  to  support  an  immediate  interest 
by  implication,  because  there  was  no  necessity  for  it;  as  the 
beneficial  interest  could  not  vest,  until  those  who  were  to  en- 
joy it  would  come  into  existence.  Besides,  the  statute  of  uses 
makes  a  devise  to  A.  to  the  use  of  B.  the  same  as  a  devise  to 
B.  so  that  this  devise  is  in  point  of  law  to  "  the  eldest  son 
or  issue  of  the  marriage."  The  doctrine  is  well  established 
that  in  such  a  case  the  legal  title  descends  to  the  heir  at  law, 
and  remains  until  the  birth  of  the  issue,  when  it  vests  in 
him.  In  this  case,  there  being  no  possibility  of  any  such 
issue,  the  title  in  the  heirs  ai  law  is  no  longer  in  trust  for  the 
purposes  of  the  will,  but  is  absolute  in  themselves. 

But  admitting,  for  argument  sake,  that  the  trust  vested  on 
the  death  of  the  testator;  it  is  urged,  that  whenever  the  pos- 
sibility of  a  marriage  between  the  testator's  nephew  and  a 
daughter  of  William  and  Rachel  Trigg  became  extinct,  the 
trust  terminated. 

The  purpose  of  such  a  trust  is,  that  the  trustee  holds  the 
estate  for  the  sole  and  excluLsive  benefit  of  those  who  are  to 
be  beneficially  interested ;  but  if  no  such  person*  shall  be 
brought  into  existence,  then  the  testator  has  not  disposed  of 
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the  estate :  because  he  has  never  contemplated  such  a  state 
of  facts.  No  person  ever  doubted,  that  if  the  testator  had 
given  the  estate  to  the  eldest  son  of  Wiiliatn  King,  when  he 
should  be  born,  and  William  King  should  never  have  a  son, 
that. the  estate  would  goto  the  heirs  at  law  of  the  testator. 
Whatever  manifestations  might  appear  to  show  that  the 
testator  did  not  intend  to  die  intestate,  such  manifestations 
never  have  any  other  effect  than  to  aid  a  court  where  the 
danaiion  of  .an  estate  is  in  question,  or  when  it  is  doubtful 
liliat  property  a  general  description  includes.  But  to  giye 
to  a  naked  trustee  the  absolute  title  to  an  estate,  merely  be- 
cause the  person  for  whom  the  beneficial  interest  was  ia*" 
tended  has  not  been  borni  a&d  because  the  testator  did  not 
intend  to  die  intestate,  is  not  supported  by  reason  or  autho- 
rity; our  the  contrary,'  it  is  considered,  that  the  title  of  the 
heir  at  law  will  always  be  supported,  unless  the  devisee  can 
show  a  clear  ^intention  against  him. 

The  doctrine  of  resulting  trusts  is  peculiarly  applicable  to 
this  part  of  the  case.  It  is  well  settled,- that  wherever  the 
purposes  ot  a  trust  have  been  satisfied,  or  cannot  be  exe- 
cuted, that  the  estate  reverts  to  the  heir  at  law.  3  P.  Wil- 
liams, 20,  253.  1  Saunders  on  Uses  and  Trusts,  164.  I 
Brown's  Ch.  Cases,  508,  60,  note.  4  Brown's  Ch.  Clises, 
409. 

Mr  Smyth  and  Mr  Webster,  for  the  defendant  in  error. 
In  this  case  three  questions  are  presented  for  consideration. 

1.  Whether  is  the  condition  on  which  the  real  estate  is 
given  to  William  King,  precedent  or  subsequent  ? 

2.  Supposing  it  to  be  subsequent,  whenMoes  the  estate 
vestnn  possession  in  William  King? 

3.  What  is  the  nature  of  the  estate  when  vested? 

1.  We  admit,  that  if  a  condition  preqedent  becomes  im- 
possible, the  estate  will  never  arise;  and  equity  will  not 
relieve :  But  we  contend  that  if  a  condition  subsequent  be- 
comes impossible,  the  estate  will  not  be  defeated,  or  forfeited. 
2  Bl.  Com.  156,  157.  7  Co^  Litt.  206,  a,  b.  2  Vern.  339. 
Powel  on- Contracts,  266.  2  Atk.  18.  2  P.  Williamsi  626, 
627.  Powel  on  Devises,  262. 
Vol.111.— 2  V 
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The  same  words  make  a  condition  precedent  or  subse- 
quent} according  to  the  intent  of  the  person  who  creates  it 
Willes,  156.  2  Bos.  &  Put.  295.  1  Durnt.  and  East,  645. 
2  Caines,  352.     Powel  on  Devises,  183.    Casies  T.  T.  166. 

Whether  the  condition  is. precedent  or  subsequent,  de- 
pends on  the  order  of  time  in  which  the  intent  of  the  testator 
requires  the  performance.  Willes,  157.  2  Bos.  &,  Pu].  297. 
Justice  Heath  said,  *'  The  question  always  is,  whether  the 
thing  is  to  happen  before  qr  after  the  estate  is  to  vest?  If 
before,  the  condition  is  precedent ;  if  after,  it  is  subsequent." 

In  the  case  before  the  court,  the  intention  of  the  testator 
is  clear,  that  WiHiam  King  should  have  the  whole  estate  on 
the  death  of  Mrs  King.  Mrs  King  might  have  died  within 
a  year  after  the  death  of  the  testator;  yet  the  daughter  of 
William  Trigg  and  Rachel  his  wife,  whom  Williain  King 
was  required  to  marry,  might  have  been  born  twenty  years 
afterwards,  and  the  marriage  might  have  taken  place  at  the 
end  of  forty  years  more.  It  could  not  have  happened  in  less 
than  thirteen  years,  and  might  have  happened  more  than 
sixty  years  after  the  death  of  the  testator.  Clearly,  the  tes- 
tator intended,  that  under  those  circumstances,  the  marriage 
might  be  subsequeilt  ta  the  vesting  of  the  estate. 

Unless  the  intent  of  the  testator  required  that  the  devisee 
should,  before  the  death  of  Mrs  King,  marry  a  female  who 
was  unborn  at  the  time  he  made  his  will,  and  at  the  time  of 
his  death,  this  cannot  be  a  condition  precedent.  Why  should 
it  have  made  any  difference  to  the  testator,  whether  the 
marriage  happened  before  or  after  the  death  of  Mrs  King? 

A  condition  is  precedent  or  subsequent,  as  the  act  is  to  be 
done  before  or  after  the  estate  vests.  This  actj  the  niar- 
riage,  was  not  necessarily  to  be  done  before  the  whole  estate 
should  vest  in  possession.  A  condition  which  might  be  com- 
plied with  sixty  years  after  the  time  prescribed  for  vesting 
the  whole  estate  in  possession,  must  be  a  subsequent  condi- 
tion. If  the  act  may  as  well  be  done  after  as  before  the 
vesting  of  the  estate,  the  condition  is  subsequent.  All  con- 
ditions in  wills  are  either  precedent  or  subsequent.  A  con- 
dition which  may  be  performed  either  before  or  after,  is  not  a 
precedent  condition,  and  therefore  is  a  condition  subsequent. 
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The  testator  says,  ^^  I  then  leave  all  my  real  estate,  at  the 
death  of  my  wife,  to  William  King,  son  of  brother  James 
King,  oh  condition  of  his  marrying,"  &c.  The  whole  estate 
must  vest  in  possession  at  the  death  of  Mrs  King.  .  But  Wil- 
liam King,  who  was  three  years  old  when  the  will  was  made, 
had  his  whole  life  to  perform  the  condition.  A  marriage 
after  the  death  of  Mrs  King  would  be  a  fulfilment  of  the 
condition,  as  well  as  a  marriage  before  her  death..  There- 
fore it  is  a  condition  subsequent ;  and  being  impossible,  the 
estate  will  not  be  defeated  or  forfeited.  2  Atk.  18.  Cases 
T.  T.  164,  166.  2  P.  Wms,  626.  Pow.  Dev.  257,  258.  1 
Salk.  170.   4  Mod.  68.    Rice  V9.  Aislabie,  3  Madd.256, 260. 

There  are  some  cases  reported  which,  at  first  view,  may 
seem  adverse  to  us;  but  which,  on  eiamination,  will  \>e  found 
to  differ  essentially  from  our  case.  In  the  case  of  Qertie  vs. 
Falkland(a),  the  condition  was  adjudged  to  be  precedent. 
There  was  ajdevise  to  trustees  for  thee  years,  and  if  there 
was  a  marriage  in  three  years  the  estate  was  to  vest.  There 
the  marriage  was  obviously  a  condition  precedent ;  for  it 
was  to  take  effect  in  three  yearS)  and  the  estate,  being  in 
trustees,  was  not  lo  vest  until  the  termination  of  the  thrcio 
years.  So  where  there  was  a  settlement  in.  trust,  that  if  A. 
marries  B.  after  the  age  of  sixteen,  and  they  have  issue  male, 
the  estate  shall  be  to  A*  and  Br  for  themselves ;  the  condi-* 
tion  is  precedent :  for  the  estatis  is  expressly  given  to  trii|s-* 
tees,  until  the  marriage  and  the  birth  of  issue^  2  Yem.  3Sb. 
CkNn.  Dig.  Condition^  B.  1,  pi.  10. 

2.  When  does  the  estate  vest  in  possession  of  William 
King,  the  lessor  of  the  defendant  in  error  ? 

W.e  contend,  that  all  the  estate  of  William  King,  the 
testator,  is  devised  by  the  will.  If  all  is  devised  by  the  will,, 
the  right  of  possession  of  the  real  estate,  firom  the  death  of 
the  testator  to  the  death  of  Mrs  King,  is  devised,  tt  is  not 
devised  to  Mrs  King  by  implication.  The  real  estate  is  de- 
ynw6d  to  William  King ;  therefore  he  takes  the  fight  of  pos- 


(o)  A  note  in  a  lito  •ditioa  of  FrMiiitii*t  Reportf*  p  86»  nyf«  dib  deeiiloii  ww 
i«?iaid  In  Um  Imhim  of  kMdb 
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session  during  the  life  of  Mrs  King,  unless  it  is  devised  to 
some  other  person. 

We  contend  that,  as  to  all  the  lands  of  William  King  the 
testator;  except  the  dower  of  Mrs  King,  the  saltworks,  and 
those  lands  devised  to  Mrs  King,  to  Thomas  King,  and  to 
the  Academy ;  the  estate  passed  to  William  King  the  devi- 
see, immediately  on  the  testator's  death. 

Did  the  testator  intend  his  hundred  tracts  of  land,  and 
thirty  or  forty  town  lots,  should  descend  to  his  heir  until 
the  death  of  his  wife  ?  We  insist  that  the  testator  did  not 
intend  that  hiis  lands  should  descend  to  his  heir  for  a  nlo* 
ment.  The  heir  shall  not  take,  where,  from  the  will,. the  in- 
tention of  the  testator  that  he  shall  not  take  appears.  The 
limitation  over,  although  supposed  not  to  be  a  gqod  one, 
shows  the  determination  of  the  testator  to  defeat  the  claim 
of  liis  heir.     1  Dall.  237. 

If  the  estate  does  not  pass  immediately  to  William  King, 
there  must  be  either  a  life  estate  by  implication,  or  a  descent 
td  the  heir,  during  the  lifd  time  of  Mrs  King.  As  Mrs^King 
has  dower  devised  to  her  in  the  whole  of  the  lands,  and  a 
life  estate  in  a  part  of  them,  she  cannot  also  take  a  life  es- 
tate in  the  residue  by  implication.  She  cannot  claim  a  life 
estate  in  parts,  and  also  in  the  whole.  Had  William  King, 
the  devisee,  been  the  heir,  and  had  there  been  no  devise  to 
Mrs  King,  this  devise  to  him,  <^  at  the  death  of  my  wife/' 
would  have  given  to  her  an  estate. for  life,  by  implication. 
4  Bac.  Ab.  288.     2  Vern.  672,  723. 

The  father  of  the  testator  jvas,  at  the  time  of  making  his 
will,  his  heir  presumptive.  To  him  is  devised,  for  life,  the 
use  of  a  cottage,  and  perhaps  twejity  acres  of  land,  as  many 
apples  from:  the  orchard  as  he  could  eat,  and  an  annuity  of 
$^00.  After  his  death,  this  piece  of  land  wa^  to  go  to  Mrs 
King  for  her  life.  This  devise  shows  that  tbe  defendant  did 
not  intend  that  t)is  presumptive  heir  should  take  one  hundred 
plantation^,  during  the  life  of  Mrs  King.  The  testator  mani- 
festly expected  his  wife  to  outlive  his  father,  and  has  spoken 
as  if  that  was  beyond  a  doubt. 
The  testator  intended  to  dispose  of  tbe  whole  of  his  leld 
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estate..  He  speaks  of  "  the  disposition  of  the  real  estate ;" 
and  uses  the  expressions,  '<  my  worldly  estate,^'  "  all  my  es- 
tate," " my  whole  estate,"  "all  my  real  estate."  Did  the 
testator  intend  to  die  intestate  as  to  his  one  hundred  olan- 
tationsyand  thirty  or  forty  lots,  during  the  life  of  Mrs  Kmg) 
He  did  not  intend  to  die  intestate  as  to  any  part  of  bis 
estate.  He  makes  his  will,  "leaving  and  biequeathing  my 
worldly  estate,  in  the  manner  following."  If  after  the  use 
of  such  words,  a  part  of  the  testator's  properly  was  clearly 
omitted,  it  is  admitted  that  such  part  would  not  pass  by  the 
will;  but  if  property  is  given  by  the  will,  these  words  will 
signify  that  all  the  testator's  interest  therein  is  given*  Ca. 
T.  T.  J6T,  160,  161.  3  P.  Wms,.395,  297,  298.  1  Wils. 
333.  lVesey,226*  1  Wash.  97,  107.  2  Binney,  17,  33. 
I  €all,  182.     1  Munf.  643, 646. 

In  the  case  of  Ibbetson  V9.  Beckwith^  lord  chancellor  Tal- 
bot said,  "  I  am  of  opinion  that  these  words  (worldly  estate) 
pirove  him  (the  testator)  to  have  had  his  whole  estate  in  his 
view,  at  that  time.  Indeed  he  might  have  made  but  a  par- 
tial disposition  ;  but  if  the  will  be  general,  and  that  taking 
his  words  in  one  s^nse  w'ill  make  the  will  to  be  a  complete 
disposition  of  the  whole,  whereas  the  taking,  them  in  another 
will  create  a  chasm,  they  shall  be  taken  in  that  sense  which 
is  most  likely  to  be  agreeable  to  his  intent  of  disposing,  of 
his- whole  estate." 

"All  my  real  estate/'  is  descriptive  of  the  duration  as 
well  as  of  the  idxtent  of  the  estate.  Therefore  it.includes 
the  right  to  possession^  before  the  death  of  Mrs  King,  as 
well  as  after^  ia  those  lands  not  devised  to  her,  or  to  others 
during  her  life.     Salk.  236.    2  P.  Wms,  624.    1  Vesey,  228. 

**  Leaving  and  bequeathing  my  worldly  estate,"  means  the 
■ome  thing  as  if  the  testator  had  said.  "I  intend  to. give  by 
ihi^  wiH  every  thing  I  have  in  the  world."  3  Wils.  x43. 
The  testator  having  said  this,  devised  the  most  valuable  por- 
tion of  his  estate  to  his  wife^  and  to  others,  for  her  life. 
Then  be  devised  all  bis  real  estate  to  his  nephew,  at  the 
death  of  his  wife.  To  make  this  agree  with  his  declaration, 
that  he  intended  to  give  by  the  will  all  he  had  in  the  world, 
this  devise  must  be  so  construed,  that  the  devisee  will  take 
immediately,  on  the  testator's  decease,  that  part  of  the  estate 
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which  has  not  been  devised  to  another,  and  that  he  shall 
take,  on  the  death  of  Mrs  King,  that  portion  of  the  estate 
which  had  been  devised  to  her,  and  to  others,  for  her  life. 
He  shall  take  it  aU  then,  because  he  cannot  take  it  all 
sooner. 

Taken  in  connection  with  the  introductory  words,  ^'  all 
my  estate  at  the  death  of  my  wife,"  it  is  a  devise'of  the  whole 
duration  of  the  estate  after  the  death  of  the  testator ;  but  it 
may  by  implication  give  it  to  Mrs  King,  during  her  life. 
Now  if  it  has  been  shown  that  the  estate  is  not  devisedi  to 
Mrs  King  by  implication,  as  it  is  devised,  it  must  go  to 
William  King,  the  specific  devisee. 

**Alimy  estate^  at  the  death  of  my  wife^"  carries  the 
whole,  as  well  before  as  after  her  death ;  bat  if  there  was  no 
devise  to  the  wife,  those  words  would  divide  the  duration, 
the  wife  taking  during  her  life,  and  the  specific  devisee 
afterwards.  When  the  wife  cannot  take,  these  words  must 
be  otherwise  satisfied.  And  if  the  specific  devisee  can  takfs 
only  a  part  immediately,  and  the  residue  at  the  death  of 
the  wife;  so  that  then  he  will  take  all,  they  are  satisfied. 

The  intention  of  the  testator  is  the  polar  star  in  constru- 
ing wills.  4  Mod.  68.  1  Wash.  102.  1  Munf.  537,  647. 
2  S.  C  Rep.  32.  The  court  will  execute  the  intention  of 
the  testator,  as  far  as  they  can.  They  will  iranspose  the 
words  of  a  will  to  efiectuate  the  intent  of  the.  testator.  Let 
the  word  '^  all"  be  transposed,  and  the  clause  made  to  read, 
*'  I  then  leave  anid  bequeath  my  real  estate,  all,  at  the  death 
of  my  wife,  to  William  King."     1  Call,  132. 

Nothing  could  be  further  from  the  intention  of  the  testa- 
tor than  the  distribution  pf  his  estate,  either  to  bis  brothers 
and  sisters,  or  to  his  nephews  and  nieces.  He  intended  that 
all  his  real  estate  should  vest  in  oiae  man,  his  eldest  nephew, 
of  his  own  name,  the  son  of  his  only  brother,  of  the  iiill 
blood,  and  in  the  eldest  son  or  issue  of  that  nephew.  The 
distribution  woi^ld  include  Samuel  King,  or  his  children,  tp 
which  half  brother  the  testator  grudgingly  gave  an  annuity 
of  $160. 

The  question,  when  shall  the  estate  vest  in  posseftsion* 
is  to  be  depided  from  the  intention  of  the  testator,  a9  gather* 
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ed  from  the  whole  will.  1  Doug.  342.  The  testator  intended 
that  his  heir  or  heirs  should  not  have  his  plantations.  To 
•take  the  estate  ^rom  the  heir,  during  the  life  of  Mrs  King, 
requires  a  necessary  implication ;  and  such  an  implication 
ishere.  4BaG.  Abr.  283.  2  Vent.  571.  1  Dall.  227.  The 
jlevise  to  Thomas  King,  the  presumptive  heir  at  the  time 
of  making  the  will,  of  a  house  and  a  few  acres  of  land  for 
life,  remainder  to  Mrs  King  during  her  life,  is  inconsistent 
with  his  taking  the  large  real  estate  of  William  King,  and  a 
necessary  implication  that  he  is  not  to  take  it,  during  Mrs 
King's  life. 

The  counsel  on  the  other  side  has  said  in  argument,  that 
Thomas  King,  the  father  of  the  testator,  was  an  alien.  That 
is  going  out  of  the  record,  by  which.it  appears  that  the  tes- 
tator considered  his  father  capable  to  take  a  fireehold,  and 
that  he  was  in  fact  a  proprietor  of  real  estate.  It  has  never 
beeq  shown  that  Thomas  King  was  an  alien;  and,  from  in- 
foraiation,  it  is  probable  that  he  never  was  an  alien  in  the 
United  States. 

Either  the  heir  or  the  devisee  must  take;  for  the  testator 
cannot  put  the  freehold  in  abeyance.    1  Doug.  231. 

If  the  condition  of  marriage  is  subsequent,  which  we  deem 
proven,  there  is  no  reason  for  postponing  the  commence- 
ment of  the  estate  of  William  King  the  devisee,  in  posses- 
sion, of  the  real  estate  not  devised  for  the  life  of  Mrs  King. 
If  the  estate  is  given  on  a  condition  subsequent,  why  may 
not  the  estate,  except  what  is  devised  to  Mrs  King  and 
others,  vest  in  possession  immediately  on  the  testator's  death? 
To  what  end  suspend  t^  when  it  is  not  to  wait  for  the  per- 
formance of  the  condition  1 

These  words,  *'  at  the  death  of  my  wife,"  were  inserted 
in  consideration  of  the  devise  of  e  use  of  the  saltworks 
during  her^ife,  the  devise  of  dower,  and  the  devise  of  cer- 
tain portions  of  the  real  estate,  during  her  life.  These  words 
have  their  effect ;  because  a  large  part  of  the  estate,  fmr  the 
most  valuable,  cannot,  consistently  with  other  clauses  in. the 
will,  come  to  the  possession  of  the  devisee,  William  King, 
until  Mrs  King's  death. 

Suppose  that  a  testator  had  made  his  will  thus:  to  A.  my 
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father,  who  is  wventy  years  old,,  daring  his  life,  one-thr6e- 
hundredth  part  of  my  real  estate;  to  B.  my  wifer  who  is 
twenty  years  old|  during  her  life,  one  half  of  my  real  .estate, 
incloding  the  part  devised  to  my  father,  after  his  death ;  to 
C.  my  nephew,  the  whole  of.  my  veal  estate  at  the  death  of 
iny  wife;  the  testator. dies,  the  father,  who  is  heir,  survive 
ing.  Would  a  court  give  to  A.  the  father,  and  his  heirs,  half 
the  real  estate,  during  the  life  of  B.  the  widow,  when  the 
testator  dearly  intended  and  expressed  that  A*  should  have 
oply  one  three-hundredth  part  for  his  own  Irfe  ?  Certainly 
liiey  would  not.  In  such  a  case,  the  words,  ^^at  the  death 
of  my  wife,"  would  be  applicable  to  the  moiety  devised  to 
her  for  life*.  The  death  of  the  father  before  the  testator,  in 
this  case,  cannot  change  the  meaning  of  the  will. 

All  the  real  osteite  could  not  vest  in  possession  of  Wil* 
liam  King,  the  devisee,  at  the  death  of  the  testlitor :  but  all 
is  devised  to  him,:  therefore  the  words,  **  at  the  death  of  my 
wife^'^  are  U9ed;  as  then,  and  not  till  then,  all  niightvest  in 
posseiision. 

Should  the  testator  be  regarded  as  having  died  intestate, 
as  to  his  lands  not  devised  to  Mrs  King,  until  her  decease, 
they  would  have  descended  to  his  brothers  and  sisters,  his 
father  having  died,  before  him ;  and  it  is  apparent  that  he  did 
not  intend  that  those  brothers  and  sifters  should  tdce  his 
real  estate,  during  the  life  of  M^s  King. 

To  James  Eang  hie  gives  the  use  of  one  third  part  of  the 
saltworks  during  the  life  of  Mrs  King,  say  f  10,000  annually^ 
to  Samuel  King,  an  annuity  of  $150;  and  to  Hannah  Allen,^ 
a  legacy  of  $1000 ;  thus  giving  to  James  l^ing  sixty-six 
times  as  much  as  to  Samuel  King,  and  more  than  two  hun* 
dred  times  as  much  as  to  Hannah  Allen :  l>ut  if  hisphmta* 
tions  are  distributed  during  fhe  life  of  Mrs  King,  then  Samuel 
King  and  Hannah- Allen  will  have  a  paft  equaLto.that  of 
lames  King,  although  they  stood  so  uneqiiallyJn  the  afbo- 
tions  of  the  testat6r  as  objects  of  his  bounty.  It  seems  ma- 
nifest that  he  did  not  intend  that  his  great  estate  in  lands 
iihould  pass  to,  and  be  distributed  among  his  brothers  and 
sisters,  during  the  life  pf  Mrs  £lng. 

Unless  the  will  is  construed  to  give  to  William  jBaqgr  in^ 
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mediately,  the  lands,  other  than  those  devised  during  Mrs 
King's  life,  the  marriage  intended  might  have  taken  place 
within  fifteen  years  from  the  testator's  dekth^  and  the  issue 
of  the  favourite  nephew,  the  desired  family  of  Kings,  might 
have  been  without  a  maintenance  for  the  period  of  forty 
years;  as  Mrs  King,  who  was  twenty-four  years  old  at  the 
death  of  the  testator,  might  have  so  long  lived ;  while  one 
hundred  plantations  and  thirty  or  forty  town  lots  wodld  be 
in  the  possession  of  the  heirs.  This  cannot  have  been  the 
intention  of  the  testator.    2  P.  Williamr,  627. 

It  may  be  proper  to  notice  the  very  imperfect  manner  in 
which  the  testator  expressed  himself  in  this  will,  for  want  of 
legal  knowledge.  He  devises  the  use  of  his  capital ;  that 
has  been  construed  to  be  a  bequest  of  bis  capital.  He  re- 
quests that  his  executors  and  his  wife  will  carry  on  bis  salt- 
works business^  in  copartnership ;  that  has  been  construed 
a  devise  of  the  saltworks.  He  devises  $10,000  to  two  of 
his  nieces;  that  has  been  construed  a  devise  of  $10,000  to 
each  of  them.  To  give  effect  to  the  intention  of  this  testa- 
tor, requires  the  liberal  aid  of  the  courts. 

3.  What  is  the  nature  of  the  estate  of  William  King,  the 
devisee,  when  vested? 

If  the  condition  is  subsequent,  the  devisee  has  his  life  time 
to  perform  it,  before  he  forfeits ;  even  where  performance  is 
impossible.  And  if  it  becomes  impossible,  without  his  de- 
fault, or  never  becomes  possible,  we  contend  that  he  will  ne- 
ver forfeit.  Had  Mrs  King  died  within  a  year  after  the  death 
of  the  testator,  the  whole  real  estate  would  have  vested  in 
William  King,  in  possession,  although  the  daughter  of  Wil- 
liam Trigg  was  unborn.  The  devisee  would  have  bis  life 
time  to  perform  the  condition,  even  if  Williiam  Trigg  had 
ten  daughters.  Even  if  William  King  had  stood  by  and 
seen  those  ten  daughters  all  married,  he  would  have  time  to 
perform ;  for  he  might  marry  one  of  them  when  a  widow. 
Should  be  even  marry  another  woman,  he  would  still  have 
time  to  perform ;  for  he  might  when  a  widower  perform  the 
condition. 

An  impossible  condition  is  the  same  as  none.    It  is  void, 
and  there  can  bo  no  breach.    It  is  impossible  that  there 
Vol.  hi.— 2  W 
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■hould  be  such  a  marriage  as  the  testator  desired :  therefore 
the  devisee  takes  add  holds  as  if.  there  was  marriage ;  or  ra- 
ther, as  if  there  was  no  condition,  for  the  condition  is  void. 
The  counsel  on  the  other  side  contended  that  this  was  not 
an  impossible  condition  ;  for  that  it  vtras  probable  the  mar- 
riage might  be  had*  The  law  says  nothing  of  probable  con-^ 
ditions.  And  it  isoasked,  what  is  more  impossible  than  to 
marry  a  person  who- never  came,  and  never  can  come,  into, 
existence? 

If  it  is  impossible  to  do  a  thing,  no  one  can  be  under  any 
obligation  to  do  it.  The  condition  was  not  possible  when 
made,  and.neyer  became  possible ;  and  being  subsequent) 
the  estate  is  absolute.  -If  the  condition  had  been  possible 
when  the  will  was-  made,  and  afterwards  became  impossible 
by  the  act  of  God,  without  the  default  6f  the  devisee,  the 
estate  would  also  be  absolute.  2  P.  Wms,  628.  Com.  Dig. 
Condition,  D.  I,  pi.  4.     Pow-  Con-  266/ 

Had  a  daughter  been  born  to  William  Trigg,  and  had  the 
marriage  taken  place,  William  King  would  have  taken  the 
profits,  without  having  issue*  There  is  no  devise  over,  in  the 
event  of.  dot  having  issue.  The  application  of  thie  pi'ofits 
to  the  use  of  such  issue,  would  have  been  another  impossi- 
ble condition  ;^  therefore  he  would  keep  the  profits,  and  hold 
the  legal  estate  discharged  from  the  triist,^  the  performance 
of  which  Was  imi^ossibie. 

If  the  coDditioa  is'Subsequent^and  impossible,  and  the  ap- 
plication of  the  profits^  as  directed,  also  impossible;  then  the 
estaite.m^st^e  held  discharged  of  the  condition,  and  exone- 
rated from- a  trust 'whicb<  cannot  be  performed. .  When  the 
impossible  condition  is  stricken  out  of  the  will,  the.  trust  to 
arise  thisreon  goes.  bjUt  with  it.  The  devise  is  to  William 
King,  Bdbject  to  an  impossible  condition,  an  impossible  ex- 
ecutory trust,  and  a- void '  limitation ;  yet  the  legal  estate 
rennains  in  him.  He  is  devisee  in  fee,  on.  a  void  condition. 
The  whole  condition  being  void,  every  part  of  it  is' void. 

We  cpntentd  that  William  l^ing,  the  devisee^  takes  benefi- 
cially, and  keeps  the  pfofits;  The  devise  is  unquestionably 
a  beneficial' one ;  for,  in  one  event,  thai  of  marriage  and  hav- 
ing no  issu^,  the  estate  is'  not  deyised  over,  and  thf^. profits 
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would  belong  to*  the  devi«ee.  Why  should  the  profitsvbe 
taken  from  the  devisee  9  There  are'  none  who  seem  better 
entitled  under  tiie  will.  This  is  the  only  devise  made  by  the 
testator  to  his  favourite  nephew^  the  eldest  son  of  his  .only 
brother  of  the  full  bloOd,  and  the  heir  of  his  naliie.  The 
testator  was  obviously  attached  to  the  principle  of  primo- 
geniture^ and  paid  great  regard  to  names.  To  two  of  bis 
nieces  he  gave  j^  10,000  each,  because  they  were  nan»ed 
after  his  grandmother.  Did  he  mean  to  give  nothing  to  the 
nephew  who  bore  bis  own  name?  He  cannot  have  intended 
that  his  favourite  nephew  should  be  a  mere  trustee  for  his, 
the  testator's  heirs;  in  any  event,  entitIed;only  tocommissioos 
on  bis  reoeipt9.  Did  he  mean*  to  devise  to  his  favourite 
nephew  trpuble,  and  nothing  more,  on  condition  that  he 
wouM  ^arry  the  daughter  of  his  fayonritQ  brother-in-l^w  add 
niece  T 

A  consideration  was  required  of  him  :  marriage.  He  is 
therefore  entitled  to  the  estate  on  the  condition  imposed, 
if  performance  shall  be  possible,  aQd  on  no  other  condition; 
to  take  the  profits  for  his  children  if  such,  there  be,;and  if 
not^  for  his  own  use.  This  consideration  shows. that,-,bad 
the  marriage  taken  effect,  the  devisee  could  not  have  been 
regarded  as  a  mere  trusted.  Here  in  also  the  consideration 
of  nearness  of  blood,  which  is  often  decisive  of  the  question, 
whether  a  devisee  takes  beneficially,  or  as  a  mere  trustee. 
See  Loyd  vs.  Spillet,  2  Atk.  1 5.0,  and  Hobartt;^^.  The  Countess 
of  Suffolk,  2  Vern.  646, 

Will  the  estate  determine  on  the  death  of  William  King 
the  devisee,  in  consequence  of  bis  not  performing  th^  con- 
dition? 

The  words  of  the  devise  convey  a  fbe  simple ;  and  he 
takes  a  fee  simple,  if  he.  takes  at  all.  What  would  be  the 
construction  of  the  will,  should  the  void  clause  be  stricken 
out?  That  it  conveys  an  absolute  estate  in  fee  simple. 
Strike .  out  the  void  clause,  and  the  devise  will  read,  "In 
case  of  having  nq  children,  I  then  leave  and  bequeath  all 
my  real  estate,  at  the  death  of  my  wife,  to  William  King, 
son  of  brother  James  King.^' 

The  failure  of  issue  is  not  made  a  condition  on  which  the 
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estate  shall  pass  over.  Consequently  the  devisee  wooM  take 
the  estate  and  profits,  after  marriage,  witboot  issue.  And 
we  contend,  that  as  soon  as  the  estate  vests  in  possession,  he 
will  take  the  profits  without  marriage,  the  condition  being 
.  subsequent  and  impossible.  It  is  a  devise  to  him  in  fee  sim- 
ple; and  there  are  none  to  whom  the  profits  are.  directed  to 
be  paid.  A  beneficial  devise  to  him  was  intended,  and 
there  is  no  implication  in  favour  of  the  heirs. 

The  important  question  is,  <^  does  the  legal  estate  pass  by 
the  devise  9"  If  so,  there  is  no  trust  for  the  heirs.  The  heir 
is  entitled  to  the  real  estate  not  given  to  another :  but  here 
all  the  real  estate  is  given  from  the  heir.  The  estate  is  de- 
vised over,  on  failure  to  perform  the  condition.  A  question 
may  yet  arise,  whether  that  devise  over  is  good.  Whether 
that  devise  is  good  or  not,  we  contebd  that  we  have  a  right 
to  recover.  The  heir  cannot  prevail,  unless  it  is  decided 
that  the  devise  to  William  King,  and  the  devise  over,  are 
both  voidi 

There  is  a  class  of  cases  which  have  some  analogy  to  that 
before  the  court ;  although  they  are  essentially  different 
from  it.  The  cases  referred  to  are  those  wherein  a  question 
has  arisen  between  the  heir  and  executor,  the  heir  and  next 
of  kin,  or  the  heir  and  devisee ;  whether  there  is,  or  is  not  a 
resulting  trust  for  the  heir. 

Where  lands  are  devised  to  be  sold  for  payment  of  debts 
and  legacies,  or  in  trust  for  the  payment  of  debts  and  lega- 
cies, and  the  devisee  or  executor  is  a  stranger,  or.  has  a 
legacy,  and  there  is  a  residue;  there  is  a  resulting  trust  for 
the  heir,  especially  if  there  is  nothing  given  to  him  by  the 
will.  In  this  case  the  devisee  is  no  stranger,,  he  has  no  le- 
gacy, and  there  is  no  residue.  1  P.  Wms,  309«  2  Atk. 
160.    2Vern.  644.     1  Meriv.  301. 

But  if  it  appears  firom  the  will  thata  benefit  was  designed 
for  the  executor  or  devisee,  being  a  relation^  and.especially 
where  the  heir  has  some  other  benefit  from  the  will ;. there 
will  be  no  resulting  trust  for  the  heir,  although  there  is. a. 
residue.  In  this  case  the  devisee  is  a  relation  :  a  benefit  is 
intended  him,  and  the  heirs  are  provided  for  by  the  wilL 
See  Rodgers  vs.  Rodgers,  3  P.  Wins,  193.     North^iis. 
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CromptODrl  Cha.Cflu  196.  Cpniogham  M.  Melish,  t  Eq. 
Ca.  Abr.  273,  or  Prec.  Cha.  31.  Malabar  V9.  Malabar,  Ca. 
T.  T.  78,  in  which  case  the  devise  yas  In  tmst,  yet  there 
was  no  resulting  trust  for  the  heir.  Hill  v$.  The  Bishop  of 
London,  1  Atk.  618, 619,  $20.  Smith  vm.  King,  16  East,  282. 
Kennell  M.  Abbot,  4  Yes.  6. 

The  role,  that  an  heir,  taking  a  benefit  by  tbe  will,  can- 
not have  a  resulting  trusty  would  exclude  the  heirs  of  William 
King  the  testator;  as  not  only  thq  presumptive  heir  at  the 
time  of :  making  the  will,  but  also  those  who  were  heirs  at 
Uie  time  of  bis  decease;  every  one  of  them  take  benefits  by 
thewilU 

Wherever  therp  is  a  consideration,  there  can  be  no  result- 
ing  trust.  7  Bac.  Abr.  143.  Here  marriage  was  required; 
and  the  devisee  might  have  waited  twenty  years  to  perform 
the  condition.  Had  a  daughter  been  born  to  William  Trigg, 
when  William  King  was  twenty-five  years  of  age,  and  had 
he  waited  for  her  fifteen  years,  and  she  had  died,,  surely  his 
claim  would  have  been  strong ;  yet  it  would  have  been  no 
better  than  it  now  is;  because  the  words  and  meaning  of 
the  will  would  have  been  the  same.  If  in  that  case  the 
claim  of  the  devisee  would  have  been  good,  it  ii  good  in 
this  ease. 

This  case  is  not  like  that  of  a  devise  upon  trust  to  pay 
debts  and  legacies  (1  Meriv.  301),  for  in  such  a  case,  there 
may  be  a  residue ;  but  here  the  whole  estate  is  devised  away, 
upon  condition,  and,  upon  failure  of  that  condition,  devised 
over.  Thus  np  residue  is  left  for  the  heir  to  claim.  The 
trust- is  of  equal  extent  in  point  of  duration  with  the  legal 
estate.  No  part  of  the  trust  remains  undisposed  of.  It 
would  be  difficult  to  express  more  clearly  an  intention  that 
the  heir  shall  not  take.  The  estate  is  devised  in  fee  on 
condition,  and,  on  failure  to  perform  that  condition,  devised 
over. 

But  if  the  plaintiff  is  a  mere  trustee,  he  has  a  right  to  re- 
cover in  ejectment.  2  Doug.  722.  5  East,  138.  1  Schoales 
&  Lefroy,  67. 

A  mere  trustee  may  recover  against  bim  who  claims  the 
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benefit  of  tbe  trust,  where  the  right  is  not  clear.    4  Bos.  & 
Pull.  171. 

It  is  hoped  that  the  opinion  of  the  court  wil)  elucidate 
and  ascertain  the  rights  of  all  parties  claiming  the  real  estate 
qf  the  testator^  a»  they  know  not  certainly  to  what  they  are 
entitled. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  brought  to  a  judgment  rendered  in 
an  ejectment  by  the  court  of  the  United  States,  for  the  west- 
ern district  of  Virginia.  The  judgment  was  pronounced  on 
a  case  agreed.    Three  questions  have  been  made  at  the  bar : 

1.  Is  the  condition  on  ^which  the  testator  has  devised  his 
real  estate  in  trust  to  William  King,  a  condition  precedent 
or  subsequent  ? 

2.  If  subsequent,  at  whs^t  time  does  the  estate  vest  in  pos- 
session? 

3.  What  is  the  nature  of  the  estate,  when  vested? 
1.  Is  the  condition  precedent. or  subsequent? 

The  words  of  tbe  will  are,  "  In  case  ofhaving  no  childreq, 
I  then  leave  and  bequeath  all  my  real  estate  at  the  death  of 
my  wife  to  William  King,  son  of  brother  James  King,  on  con- 
dition of  his  marrying  a  daughter  of  William  Trigg  and  my 
niece  Rachel  his  wifq,  lately  Rachel  Finlay,  in  trust  for  the^ 
eldest  siin  or  issue  of  said  marriage,  and  in  case  such  mar- 
riage should  not  take  place,  I  leave  and  bequeath  said  estate 
to  any  child,. giving  preference  to  age,  of  William  and  Rachel 
Trigg  that  will  marry  a  child  bf  my  brother  James  King's,  or 
of  sister  Elizabeth's,  wife  of  John  Mitchel,  and  to  their  issue." 

It  was  admitted  in  argument,  and  is  certainly  well  settled(a), 
tliat  there  are  no  technical  appropriate  words  which  always 
determine  whether  a  devise  be  on  a  condition  precedent  or 
subsequent.  The  sam.e  words  have  been  determined  differ- 
ently; and  the  question  is  always  a  question  of  intention.  If 
the  language  of  the  particular  clause,  or  of  the  whole  will, 

(a)  Willin,  156.    2  Bos.  &  Pul.  296.    1  D,  fc  E.  646. 
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shows  that,  the  act  on  which  the  state  depends^  must  be 
performed  before  the  estate  can  vest,  the  cbndition  is  of 
course- precedent;  and  tinles^'it  be  performed,  the  devisee 
can  take  nothing.  If,  on  the  contrary,  the  act  does  not  he* 
cessarUy  precede  the  vesting  of  the  estate,  but  maf  ciccom- 
pany  or  follow  it,  if  thi^  is  to  be  collected  fi^m  the  whole 
will,  tho  condition  is  subsequent. 

In  the  case  under  consideration,  the  testator  does  not  in 
terms  give  his  real  estate  to  William  King  on  his  marrying 
the  daughter  of 'William  and  Rachel  Trigg,  but  at  the  death 
of  his,  the  testator's  wife,  on  condition  of  his  marrying  a 
daughter  of  William  and  Rachel  Trigg.  Whatever  doubt 
may  be  entertained  respecting  the  lands  not  given  to  the 
wife  for  life,  the  testator  has  expressed  clearly  his  intention, 
that  the  lands  encumbered' with  his  wife's  life  estate  should 
come  to  the  possession  of  William  King  at  her  death.  He 
gives  the  estate  at  that  time,  without  i^equiriogthat  the  con- 
dition annexed  to  itishould  b(s\  previously  performed.  The 
estate  *  then  vests  .in  possession,  whether  the  condition  on 
which  it  was  to  depend  be  or  be  not  pi^rformed.  It  cannot 
be  supposea  to  have  been  his  intention  that  the  devisee 
should  take  p6ssession  under  this  devise,  before  the  interest 
Vested  in  him.  The  interest,  therefore,  must  have  vested 
previously,  or  at  the  time.  The  language  of  the  testator 
does,  not  indicate  the  intention  that  the  marriage  must  take 
place  during  the  life  of  hi§  wife;  nor  do  the  circumstances 
of  the  parties  justify  us  in  imputing  suck  an  intention  to  him. 
The  time  of  her  death  was  uncertaiUj  and  it  inight  follow 
close  upoh  his  own.  •  The  contemplated  marriage  could  not 
possibly  take  place  until  the  lapse  of  many  years,  because 
one  of  the  parties  had  not  come  into  existence.  William 
and  Rachel.  Trigg  had  not  at  the  time,  and  never  have  had, 
a  daughter.  The  testator  therefore  has  fixed  a  time  when 
the  estate  is  to  vest,  which  might  probably  precede  the  hap^ 
pening  of  the  event  on  which  its  continuance  is  to  depend. 
This  is  clearly  a  condition  subsequent,  as  to  those  lands  in 
which  an  estate  for  life  is  given  to  the  wife  of  the  testator* 

Does  any  reason  exist  which  will  authorise  a  distinction 
between  those  lands  in  which  the  wife  took  a  life  estate,  and 
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thoie  of  which  no  other  present  disposition  i«.  made  in  the 
will? 

The  testator  makes  no  distinction.  In  one  claase  tie  gives 
^<  his  whole  real  estate  at  the  death  of  his  wife  to  William 
King,  son  of  his  brother  James  King;  on  condition,"  &c.  If^ 
as  the  language  would  seem  to  indicate,  the  devisee  was  en- 
titled to  possession  of  the  whole  property  at  the  same  time, 
that  is,  at  the  death  of  the  testator's  wife,  it  would  follow 
that  the  condition  on  which  the.  whole  depends  is  a  condition, 
subsequent.  If  the  devise  should  be  construed,  as  the  de-^ 
fendant  in  error  contendjs,  to  give  William  King  a  right  to 
the  immediate  possession  of  that  part  of  the  estate. of  which 
no  other  disposition  is  made,  does  this  circumstance  furnish 
any  reason  for  the  opinion,  that  this  part  of  the  state  depends 
on  a  condition  precedent  ?  We  think  not.  The  will  might 
then  be  construed  as  if  it  were  expressed  thus :  "in  case  of 
having  no  children,  I  then  leave  and  bequeath  all  my  real 
estate,  subject  to  the  devise  to  my  wife  for  life,  to  William 
King,  son  of  my  brother  James  King,  on  condition  of  his 
marrying,"  &c.  This  is  the  most  unfavourable  manner  for  the 
defendant  in  error  in  which  the  question  can  be  presented. 
It  waives  the  benefit  derived  from  fixing  a  time  for  the  pos- 
session of  a  considerable  part  of*  the  estate,  which  might 
very  probably  precede  the  event  on  which  its  continuance  is 
made  to  depend.  Had  even  this  been  the  lanjguage  of  the 
will,  the  estate  in  the  lands  would,  we  think,  depend  on  a 
^condition  subsequent. 

It  is  a  general  rule,  that  a  devise  in  words  of  the  present 
timie,  as  I  give  to  A.  my  lands  in  B.  imports,  if  no  contrary 
intent  appears,  an  immediate  interest  which  vests  in  the 
devisee  on  the  death  of  the  testator.  It  is  also  a  ^general 
rule,  that  if  an  estate  be  given  on  a  condition,  for  the  per- 
formance of  which  no  time  is  limited,  the  devisee  has  his 
life  for  performance.  The  result  of  those  two  principles 
seems  to  be,  that  a  devise  to  A.,  on  condition  that  he  shall 
marf y  B.,  i(  uncontrolled  by  other  words,  takes  effect  im- 
mediately ;  and  the  devisee  performs  the  condition,  if  he 
marry  B.  at  any  time  during  bis  life.  The  condition  is  sub- 
sequent.   We  have  found  no  case  in  which  a  general  devise 
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in  words,  importiog  a  present  interest  in  a  will,  making  no 
other  disposition  of  the  property,  on  a  condition  which  may 
be  performed  at  any  time,  has  been  construed  from  the  mere 
circamstance  that  the  estate  is  given  on  condition,  to  require 
that  the  condition  must  be  performed  before  the  estate  can 
▼est.  There  are  many  cases  in  which  the  contrary  principle 
has  been  decided(a).  We  think  then  that  the  condition  on 
which  the  deyise.  to  William  King  depended,' was  a  condition 
subsequent. 

'^2.  The  second  point  is  one  of  more  difficulty.  Does  that 
part  of  the  real  estate  which  is  not  otherwise  expressly  dis- 
posed of,  vest  in  William  King  immediately,  or  at  the  death 
of  the  testator's  wife  9 

The  words  are,  "  in  case  of  having  no  children,  I  then 
leave  and  bequeath  all  my  real  estate,  at  the  death  of  my 
wife,  to  William  King,  son  of  brother  James  King,  on  condi- 
tion," &c. 

These  words  certainly  import  that  the  whole.estate  should 
vest  iii  possesflfion  at  the  same  time,  and  mark  with  precision 
when  that  tiit^e  shall  be.  This  express  provision  can  be 
controlled  only  by  a  strong  and  manifest  intent,  to  be  col- 
lected from  the  whole  will.  But  the  intent  of  the  testator 
is  the  cardinal  rule  in  the  construction  of  wills;  and  if  that 
intent  can  be  clearly  perceived,  and  is  not  contrary  to  some 
positive  rule  of  law,  it  must  prevail;  although  iii  giving  effect 
to  it  some  words  should  be  rejected,  or  so  restrained  in  their 
application,  as  materially  to  change  the  literal  .meaning  of 
the  particular  sentence^ 

The  counsel  for  the  defendant  in  error  insists  thait  the  in- 
tent to  give  the  real  estate  not  otherwise  disposed  of  im- 
mediately to  William  King,  is  apparent  on  the  face  of  the 
will,  and  must  control  the  construction  of  the  clause  under 
consideration.  This  proposition  has  been  so  fully  discussed 
at  the.  bar,  that  the  court  need  only  restate  the  principles 
which  have  been  already  advanced  in  the  argument. 

(a)  2  Atk.  IS.  Cases  T.  T.  164, 166.  2  P.  Wms,  626.  .2  Pow*  6q  Dey.  267. 
iSalk.  170.    4Moa.6S.    2  Sdk.  570. 

Vol.  III.— 2  X 
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Of  the  immense  estate  left  by  the  testator,  about  one  half, 
including  her  dower,  was  given  to  his  wife  and  bthers  for  her 
life.  The  residue  was  given  to  William  King  immediately, 
on  the  trust  mentioned  in  the  will,  or  given  by  implication 
to  the  testator's  wife,  or  was  permitted  to  descend  to  bis  heir 
at  law. 

As  ihe  devise  to  William  King  was  on  a'condition  subse- 
quent, it  may  be  construed,  so  far  as  respects  the  time  of 
taking  possession,  as  if  it  had  been  conditional.  The  condi- 
tion opposies  no  obstacle  to  his  immediate  possession,  if  the 
intent  of  the  testator  shall  require  that  construction. 

We  will  first  consider  the  supposed  implied  devise  to  the 
wife. 

As  William  King  was  not  the  heir  of  the  testator,  a  devise 
to  him  at  her  death  does  not  necessarily  imply  an  estate  in 
herduring  life ;  and  the  will  itself  furnishes  strong; reason  for 
rejecting  this  construction.  His  wife,  as  might  well  be  sup- 
posed, was  first  in  his  mind,  and  was  kept  in  mirid  throughout 
the  will.  He  notices  her  legal  right  to  dower,  so  as  to  avoid 
a  possible  implication  that  what  he  gave  her  was  in  lieu  of 
dower,  and  to  secure  her  from  the  necessity :ofreIiuquishhng 
all  interest  in  the  estate  bequeathed  to  her  as  preliminary  to - 
claiming  her  dower.  She  claims  her  dower  under  the  will, 
as  she  does  the  other  large  estate  bequeathed  to  her.  It  is 
not  probable  that  a  person  who  was  careful  to  notice  even 
that  to  which  she  would  have  been  entitled  under  the  law, 
would  have  omitted  totally  a  very  large  property  which  she 
could  cliaim  onlyAinder  the  will.  He  even  notices  the  re- 
mainder of  a  smpJl  property  in  ihe  occupancy  of  his  father ; 
and  mentions  his  wife  in  many  other  parts  of  his  will,  in  a 
manner  to  add  to  the  improbability  ^f  his  having  totally 
omitted  her  name,  when  a  very  large  benefit  was  intended. 
It  seems  to  us  to  be  contrary  to  reason  and  to  the  ordinary 
rules  of  construction  to  intend,  that  a  large  estate  is  given 
by  an  unnecessary  implication  to  a  wife  wh'o  takes  her  dower 
in  the  whole,  and  also  a  large  part  by  express  words;  We 
think  it  very  clear  that  there  is  no  implicative  devise  to  the 
wife. 

Does  the  property  in  question  descend  to  the  heir  at  law 
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daring  the  life  of  (he  wife  9  Was  it  the  purpose  of  the  tes- 
tator  to  die  intestate  with  respect  to  it  until  her  death  ? 

We  cannot  think  that  such  was  his  purpose;  or  that  hi* 
will  authorizes  the  court  to  say  so. 

The  introductory  clause  indicates  an  intention  to  disposi 
of  all  his  estate.  He  says,  '^  I,  William  King,  have  thought 
proper  to  make  and  ordain  this  to  be  my  last  will  and  testa- 
ment, leaving  and  bequeathing  my  worldly  estate  in  the 
manner  following."  These  words  are  entitled  to  consider* 
able  influence  in  a  question  of  doubtful  intent,  in  a  case 
where  the  property  is  given,  and  the  question  arises  between 
the  heir  and  devisee  respecting  the  interest  devised.  The 
words  of  the  particular  clause  also  carry  the  whole  estate 
from  the  heir,  but  they  fix  the  death  of  the  testator's  wife  as 
the  time  when  the  devisee  shall  be  entitled  to  possession. 
They  are,  **  In  case  of  having  jio  children,  I  then  leave  and 
bequeath  all  my  real  estate,  at  the  death  of  my  wife,  to  Wil- 
liam King,  son  of.  brother  James  King,"  &c. 

It  is  admitted  that  if  this  clause  stood  alone,  unexplained 
by  other  parts  of  the  will,  the  real  estate,  not  otherwise  dis- 
posed of,  would  descend  to  the  heir.  The  law  gives  to  him 
whatever  is  not  given  to 'others.  But  if  other  provisions  in 
the  will  show  an  intent  that  the  legal  title  of  the  heir  should 
not  prevail,  those  other  provisions  mucrt  be  respected  in  con* 
struing  the  instrument(d). 

When  the  will  was  made,  the  testator's  father  was  alive, 
and  was  consequently  to  be  considered  as  his  heir.  He  was 
an  old  man ;  and  the  provision  made  for  him  seems  to  have 
contemplated  only  a  comfortable  supply  for  the  wants  of  one 
who  had  grown  up  and  lived  in  simple  unexpensive  habits. 
The  testator  gives  him  for  life  the  houses  in  which  he  then 
resided,  with  so  much  land  as  he  might  choose  to  farm,  what 
fruit  he  might  want,  and  the  spring  house,  subject  to  the  di- 
rection of  his  wife ;  also  the  sum  of  $200  per  annum  during 
his  life ;  and,  if  fire  should  destroy  his  Fincastle  house,  a 


(a)  CaMt,  T.  T.  157.   1  Coke,  1.   8  P.  Wms,  296.    1  Wilt.  888.   1  Ves.  225. 
1  Wash.  S7;107.    1  CtU.  182.    1  Mimf.  148, 145, 
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farther  sum  of  #220  per  annum,  white  his  income  from  that 
source  should  be' suspended.  This  property  is  given  to  bis 
wife  for  life  OQ  the  death  of  his  father.  These  moderate  pro- 
visions for  the  heir,  contemplating  onlj^.the  ease  and  comfort- 
able supply  of  the  wants  oran  old  man,  comport  very  little 
with  the  idea  of  leaving  an  immense  estate,  consisting  among 
other  ar^ticles  of  numerous  tracts  of  land,  ^amote  from  each 
other,  most  probably  of  very  difficult  manjigement,  to  de- 
scend to  him.  It  is  not  probable  that  this  Estate  would  be 
left  to  descend  to  bioi  for  the  life  of  Mrs  King.  Her  sur- 
viving him  was  probable,  and  the  testator  expected  she 
would  survive  him.  The  lands  devised  to  him  are  given  to 
her  for  life. 

The  father,  who  was  the  presumptive  heir  when  the  will 
was  made,  died  during  the  life  of  the  testator.  This  event . 
is  not  supposed  to  affect  the  construction  of  the  will.  But 
were  it  otherwise;  were  it  supposed  that  he  might  look  for- 
ward to  that  event,  and  contemplate  his  brothers  and  sisters^ 
as  hi9  probable  heirs'^  he  will  furnishes  arguments  of  great 
weight  in  support  of  the  opinion,  that  he  did  not  intend  them 
to  take  any  thing  not  expressly  devised  to  them.  The  heirs 
of  the  testator,  at  the  time  of  his  death,  were  James  King,  a 
blather  of  the  whole  blood,  Nancy  Finlay,  a  sister  of  the 
whole  blood,  Elizabeth  and  Polly,  the  daughters  of  Elizabeth 
Mitchel,  a  sister  of  the -whole  blood;  Samuel  King,  a  brother 
of  the  half  blood,  and  Hannah  Allen,  a  sister  of  the  half 
blood.  Each  of  these  persons  is  noticed  in  the  will.  For 
some  of  them,  an  ample  provision  is  made.'  To  others,  less 
fieivour  is  shown.  The  legacies  to  his  br6ther  and  sister  of 
the  half  blood  are  inconsiderable ;.  while  his  bequests  to 
those  of  the  whole  blood  are  large.  No  one  of  them  is  omit- 
ted. The  circumstances  that  his  mind^as  clearly  directed 
to  each,  and  that  he  has  carefully  measured  6ut  bis  bounty 
to  each,  discriminating  between  them  so  as  to  show  great 
inequality  of  affection,  operate  powerfully  dgainst  the  opi- 
nion, that  he  intended  to  leave  a  very  large  property  io  de- 
scend upon  them  by  the  silent  operation  of  law. 

The  whole  will  proves  the  primary  intention  of  the  testator 
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to  have  been  to  keep  his  immeiMe  real  esCalte  together,  and  to 
bestow  this  splendid  gift  on  some  individual  whoshoiitd  pro- 
ceed from  the  union  of  his  own  family  with  that  of  his  wife.  In 
case  of  having  no  children,  he  gives  all  hisreal  estate,  at  the 
death  of  bis  wife,  to  William,  the  son  of  his  brother  James,  on 
condition  of  his  marrying  a  daughter  of  William  Trigg  aqd 
Rachel  his  wife,  in  trust  for  the  eldest  son  or  issue  of  said  mar- 
riage^ If  such  marriage  should  not  take  place,  he  gives  said 
estate  to  any  child,  giving  preference  to  age,  of  William  and 
Rachel  Triggi  who  should  marry  a  child  of  bis  brother  Jamea, 
or  of  hi»si«ter  Elizabeth.  WilKam  Trigg  was  the  brother  of 
his  wife.  His  primary  object  then  is  the  issue  of  a  marriage 
between  his  nephew  William  King  and  a  daughter  of  William 
Trigg,  by  his  then  wife«  the  niece  of  the  testator.  His  second 
object  was  the  issue  of  any  marriage  which  niight  take  place 
between  tiny  child  of  William  and  Rachel  Trigg,  and  any 
cliild  of  his  brother  James  or  of  his  sister  Elizabeth.  That 
both  these  objects  have  been  defeated  by  the  course  of  sub- 
seiquent  events,  does  not  change  the  construction  of  the  will. 
The'teajtaterundottbtedly  expected  the  one  or  the  other  of 
them  to  take  place,  and  hia  intention  respecting  the  imme- 
diate interest  of  the  detisee  or  the  descent  to  the  heir,  is 
thesaoieaft  if  a  daughter  had  afterwards  been  born  to  Wil- 
liam and  Rachel  T^igg^  who  had  intermarried  with  William 
King.  The  wilL  therefore  is  to  be  construed  in  that  respect, 
as  if  the  contempli^ted  marriage  had  been  actually  consum- 
mated. It  was<  not  very  probable,  at  the  date  of  the  will, 
that  the  devisee  of  this  inimense  fortune  might  come  into 
existence  in  less  than  twenty  years,  nor  that  the  wife  might 
live  fifty  yelGirs.  In>  the  mean  time  no  provision  whatever  is 
made  for  him.  To  whait  purpose  should  the  profits  of  the 
estate  intended  for  him  be  withheld  during  the  life  time  of 
the  testator's  wife,  since  those  profits  were  not  to  be  received 
by  her?  Why  should  her  death  be  the  event  On  which  lands 
in  which  no  interest  was  given  toher,  sh6uld  be  enjoyed  by 
the  devisee  ?  We  perceive  at  once  the  reason  why  the  de- 
vise of  those  lands  in  whi<5h  she  had  a  life  estate,  should 
take  efiect  at  her  death ;  but  there  i»uo  reason  for  postpon- 
ing the  possessfon  of  lands  from  which  she  could  derive  no 
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bemfit,  and  which  were  not  given  to  otbeni  to  the 
period. 

The  devise  over  too  has  considerable  inflaence  in  this 
question.  It  may  be  on  a  contingency  too  remote  to  be 
supported  by  law ;  but  the  testator's  intention  is  not  the  less 
manifested  on  that  account.  He  did  not  suppose  it  too  re- 
mote ;  and  in  fact  it  might  have  happened  in  a  few :  years. 
Had  William  King,  the  devisee,  died  youn^,  or  had  William 
or  Rachel  Trigg  died  without  leaving  a  daughter,  a  fact 
which  has  actually  happened,  and  .any  child  of  William  and 
Rachel  Trigg  had  married  a  child  of  James  King  or  of  Eli- 
zabeth Mitchel,  then  the  whole  estate  is  given  to  such  child, 
and  to  the  issue  of  the  marriage^  Had  either  of  these*  events 
taken  place,  the  estate  is  given  from  the  heirs.  It  consists 
very  well  with  the  general  intention  of  the  testator  and  his 
mode  of  thinjiing,  as  manifested  in  his  will,  to  suppose  an 
intention  that  the  profits  should  accumulate  for  the  benefit 
of  those  for  whom  the  estate  was  designed;  we  cHu  perceive 
nothing  in  the  will  to  countenance  the  idea,  that  he  con- 
templated the  descent  of  these  lands  to  his  heirs.  Nothing 
could  be  more  contrary  to  his  general  purpose  than  the  dis- 
tribution which  the  law  would  make  of  his  real  estate  among 
his  heirs.  This  may  be  the  result  of  a  total  failure  of  all  the 
provisions  in  the  will,  but  cannot  be  considered  as  the  im- 
mediate efiect,  if  a  contrary  intention  is  perceived,  and  if 
the  words  can  be  so  construed  as  to  support  that  intention. 

The  words  used  by  the  testator  show  that  nothing  was  far- 
ther from  his  mind  than  a  partial  intestacy.  He  says,  he  has 
thought  proper  to  make  his  will,  "  leaving  and  bequeathing 
his  worldly  estate  in  manner  following :"  after  making  a  con- 
siderable provision  for  his  wife,  and  devising  to  others  dur- 
ing her  life,  he  gives  '^  all  his  real  estate  at  her  death''  to 
his  nephew,  on  condition,  and  on  failure  to  perform  the  con- 
dition, gives  '^  the  said  estate"  over.  Being  about  tp  devise 
all  his  estate  to  his  nephe^,  and  knowing  that  his  wife  and 
others  would  hold  a  large  part  of  it  for  her  life,  it  was  obvi- 
ous that  his  nephew  could  not  take  cM  till  her  death.  But 
if  he  devised  the  whole  estate,  that  which  could  not  be  taken 
by  the  wife  or  by  others  for  her  life,  would  pass  to  the  nephew. 
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if  a  cleaf  intentioD  appears  in  the  whole  will*  to  intercept 
the  descent  to  the  heir;  although  the  clause  taken  Hterallyy 
would  postpone  the  possession,  even  of  that  part  in  which 
thft  wife  has  no  interest,  till  her  death*  To  effect  this  inten- 
tion, the  court  will  vary  the. strict  meaning  of  words,  and 
sometimes  transpose  them.  1  Call,  132.  The  word  "alPmay 
be  transposed,  so  that  the-clause  may  read,  ^^  in  caset  of  having 
no  children,  I  then  leave  my  real  estate,  ott,  at  the  death  of 
my  wife,  to  William  King,"  &c.'  Let  the  clause  be  tbuf 
read,  and  no  one  could  hesitate  on  its  construction.  The 
whole  estate  is  devised  to  William  King  ;'but  the  possession 
of  that  part  of  it  which  is  given  to  the  wife  or  others  for  her 
life^  is  postponed  till  her  death.  The  whole  will  bears  mi^kt 
of  being  written  by  a  man  whose  language  was  far  from 
being  accurate,,  and  whose  words,  if  taken  literally,  would 
in  some  instances  defeat  hrs  intention.  That  intention,  we 
think,  was  to  devise  his  whole  real  estate  to  William  King, 
in  trust,  on  a  condition  subsequent,  postponing  the  posses- 
sion of  that  part  of  it  which  was  given  to  the  wife  and  others 
for  her  life^  till  her  death. 

3.  The  third  point  is  one  of  great  interest  to  the  parties.  . 
Did  William  King  take  an  estate  which,  in  the  events  that 
have  happened,  enures  to  his  own  benefit,  or  is  he  in  the  ex- 
isting state  of  things  to  be  considered  as  a  trustee  for  the 
heirs  of  the  testator  9 

This  question  cannot  properly  be  decided  in  this^ause; 
It  belongs  to  a  court  of  chancery,  and  will  be  determined 
when  the  heirs  shall  bring  a)  bill  to  enforce  the  execution  of 
the  trust.  We  do  nOt  mean  to  indicate  any  opinion  upon 
it.  The  legal  title  is,  we  think,  in  WilUam  King,  whoever 
may  claim  the  beneficial  interest,  and  the  judgment  is  there- 
fore affirmed  with  costs. 

Mr  Justice  Johmson  dissenting.  ^ 

The  defendant  here  was  plaintiff  in  ejectment  in  the  cOUrt 
belMr,iiia  suit  to  recover  certain^  lands,  part  of  the  estate  of 
Wilfiam  King  the  elder. 

The  cause  comes  up  on.  a  case  stated  according  to  the 
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pnetice  of  Virginia,  and  upon  wbicb  judgment  was  render^ 
ed  Ibrthe  pfauntiC 

The  right  tp  recoyer  depends  ufioft  the  will  of  William 
King  the  elder»  and  the  etents  that  have  occotred  to  defeat 
or  giro  eflfect  tothe  provinons  of  t^t  wi^l. 

The  operative  worda  of  the  will-are  these^  *<  In  case  of 
mjr  haying  no  children,  I  tb€|n  leave  and  bequeath  all  my 
real  estatio,  atthe  death  of  nijr  wifeb  to  William  King,  son  d 
breather  Jaoies  King,  on  condition  of  hia  marrying  a  daugh- 
ter of  William iPrigg  and  my  niece  BAohel  his  wife,  in  trust 
for  the  eldest  son  or  issue  of  such  marriage ;  and  m  case  such 
marriage  should  not  take  place,  I  leave  and  bequeath  said 
estale  to  any  child,  giving  preference  to  age,of  satd  William 
and  Rachel;  Trigg,  that  will  marry  a  child  of  my  brother 
Junes  or  of  my  sister  Elizabeth-^  wife  to  John  Mitchell*" 

The  testator  died  without  issue,  and  none  of  the  devisees 
intended  to  be  provided  for  canie  within  the  description  of 
heir  at  law. 

As  Mrs  Trigg  died  without  having  had  issue  temale^  the 
marrii^e  contemplated  for  William  the  defendant  never 
became  possible;  neither  has  any  one  of  the  marriages  oon- 
templatedin  the  alternative  taken  place  betweeir  the  issue 
of  the  Triggs  and  the  issue  of  testator's  brother  or  sister; 
but  from  the  case  stated  it  appears  that,  although  remote  and 
improbable,  the  event  of  one  of  the  contemplated  marrii^|6S 
is  not  impossible. 

These  however  appear  to  be  immaterial  facts  in  thcpre* 
sent  case ;  since  it  has  not  been  contetkled  in  argument  that 
the  limitation  over  depending  upon  the  failure  of  WilUani's 
marriage  with  a  daught^  of  the  Triggs,  is  limited  by  the 
will  to  take  effect  within  the  term  prescribed  by  the  law  of 
executory  devises.  Unless  it  could  be  confined  to  the  life  of 
Mrs  King  on  the  failure  of  William's  marriage,  it  is  obvious* 
that  the  object  of  that  devise  over  might  not  come  in  esse 
until  after  every  life  in  being  had  termitiated,  and  Mjight-not 
marry  for  more  than  tWenty-^one  years  afterwards. 

Without  committing  myself  however  on  this  point,  Lshall 
pass  it  over;  considering  it  only  as  assumed  for  the  purpose 
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of  the  present  argament.  After  the  most  diligent  attention 
to  the  questions  in  this  cause,  I  cannot  help  coming  to  the 
conclusion,  that  its  difficulties  are  rather  artificial,  or  facti- 
tious; and  that  the  true  legal  view  of  it  is  that  which  is  most 
simple  and  most  consistent  with  the  truth  of  the  case,  to  wit ; 
that  as  to  the  mass  of  his  estate  comprised  in  this  clause,  the 
testator's  views  had  been  wholly  baffled  by  events;  that  the 
devise  in  favour  of  the  offspring  of  certain  marriages  in  his 
own  family  having  altogether  failed,  the  law  must  dispose  of 
his  .property,  he  having  made  no  ulterior  disposition  of  it : 
and  this^  at  last  will  probably  come  the  nearest  to  a  correct 
view  of  the  testator's  intentions ;  for  we  are  at  liberty  to  con- 
clude, in  the  absence  of  such  ulterior  disposition,  that  unless 
the  estate  should  vest  in  the  manner  in  which  he  had  pro- 
posed to  vest  it,  he  was  indifferent  as  to  what  became  of  it, 
or  could  do  no  better  than  leave  it  to  the  law.  If  he  had 
felt  that  strong  predilection  for  his  supposed  favourite  ne- 
phew, the  present  defendant,  which  was  so  much  insisted 
upon  in  argument,  it  may  be  presumed  that  the  interests  of 
that  nephew  would  not  have  been  forgotten. 

Much  use  has  been  made  of  this  assumed  predilection,  in 
order  to  establish  kn  inference  of  intention  in  William's 
favour. 

To  my  mind  the  will  seems  calculated  to  induce  a  con- 
trary conclusion ;  for  there  is  not  a  provision  in  the  will  made 
in  his  favour,  individually;  He  takes,  if  at  all,  in  trust  for  bis 
4own  issue,  and  even  that  issue  is  only  conditionally  an  ob- 
ject of  favour ;  unless  mingled  with  the  blood  of  the  Triggs, 
it  b  rejected,  and  the  blood  of  the  Triggs  is  followed  up 
inta  other  connezionsj  to  William's  entire  exclusion.  Nor  is 
the  offspring  of  his  brother  and  sister  admitted  to  higher 
favour,  unless  they  bis  connected  with  thie  offspring  of  the 
Triggs. 

I  think  it  clear,  then,  that  the  primary  objects  of  testator's 
bounty  were  the  children  of  the  Triggs,  or  their  offspring; 
and  not  William  or  his  offspring. 

At  the  close  of  the  argument  at  the  last  term,  I  intimated 
to  counsel  my  impression*  that  the  cause  had  not  been  argu- 
ed on  its  true  grounds.    I  considered  it  a  case  of  conditional 
Vol.111.— 2  Y 
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limitatiofi ;  whereas  it  was  argued  exclusively  witb  reference 
to  the  law  of  conditions':  the  one  party  maintaiiihiig  that  the 
milage  of  William  was  a  condition  precedent,  and.there- 
fore,  as  it  never  took  place,  nothing  ever  vested  in.bim;  the 
other,  that  the  marriage  was  a  condition  subsequent,  and 
having  become,  without  default  in  him,  impossible,  he  took 
the  estate  discharged  of  the  condition;  but  both  conceding 
that  the  cause  must  be  disposed  of  on  the  law  of  conditions. 

It  is  clearly  a  case  of  conditional  limitatioo;  but  if  it  is 
to  be  decided  on  the  law  of  conditions,  instead  of  the  law  of 
contingencies,  I  think  there  is  abundant  reason  for  maintain- 
ing that  it  is  a  case  of  condition  precedent,  not  subsectuent 
Were  this  a  common  law  conveyance,  I  should  think  differ- 
ently^  for  reasons  well  known  to  the  profession;  but  in  a  will 
there  is  not  one  case  in  a  thousand  in  which  it  would  «ve» 
enter  the  mind  of  a  testator,  when  he  gives  upon  condition 
generally,  that  any.  interest  vests  until  performance.  I  feel 
no  hesitation  in  laying  it  down  as  the  •rdiniury  import  of 
words  of  condition  in  a  will,  that  they  impose  a  condition 
precedent,  unless  accompanying  words  or  the  general  pur- 
pose for  imposing  the  condition  suggest,  the  contrary.  In 
the' present  instance,  there  cannot  b^  a  reason  consigned^ 
why  any  interest  should  vest  in  William,  prior  to  that  mar- 
riage which  was  to  give  birth  to  the  issue  tlicit  was  the  sole 
object  of  the  testator's  bounty.  It  was  not  William  for 
whom  any  beneficial  interest  was  intended,  but  the  issue  of 
a  particullir  marriage,  in  which  the  will  distinctly  showif 
that  the  blood  of  the  Triggs  was  the  "favoured  object.  We 
must  force  the  words  of  the  testator  from  their  simple  and 
natural  meaning,  before  William  can  in  any  event  become 
mor^  than  a  mere  trustee  in  injterest.  And  wh.y  create  him 
trustee?  At  his  tender  agis  too,  for  an  event  so  remote 
and  uncertain;  for  persona  whose  coming  in  esse  depended 
upon  80  many  conting^nciesj  must  neceimrily  be  so  long 
deferred ;  aiid  whose  interests  would  by  operation  of  law 
be  committed  into  hands  so  much  more  competent.'  Why 
make  hiiii  a  trustee,  who  would  need  himself  a  g]uardian  ? 

It  has  been  urged,  that  the  tfistator  has  decFared  he  did 
not  mean  to  die  intestate,  as  to  aHy  part  of  his  property; 
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and  that  inarriage  being  a  valuable  consideration,  WiHiam 
mast  be  considered  a  purchaser. 

As  to  the  first  of  these  arguments,  itis  clear  that  the  tes- 
tator never  lost  sight  of  his  avowed  intention,  and  actually 
did  dispose  of  all  his  property,  though  not  of  all  his  estate 
in  it;  and  vritH  so  many  alternatives  and  precautions,  as 
might  well  have  satisfied  an  ignorant  man,  if  not  any  man,, 
that  he  could  not  die  intestate  as  to  any  part  of  it.  And  as 
to  William's  beipg  a  purchaser,  although  it  might  well  be 
denied  before  the  event  of  his  marriage,  yet  if  it  be  admitted, 
the  consideration  in  view  was  not  his  own  advancement,  but 
that  of  his  issue.  That  was  to  him  a  legal  and  adequate 
consideration,  oitber  for  marrying  or  waiting  for  the  mar- 
riage. A  purchase  made  for  a  child,  is  a  case  excepted . 
from  that  class  of  resulting  trusts  which  arise  when  one  inr 
dividual  pays  the  consideration,  and  another  takes  the  title. 
The  natural  feelings  imputed  to  the  parent  are  held  sufii- 
cient  to  take  the  case  out  of  the  general  rule.  2  Mad.  Ch. 
116,  et  passim. 

If  this  will  is  to  be  adjudged  to  vest  a  present  idtere9t  in 
William,  subject  to  be  defeated  by  breach  of  the  conditioDf 
or  rather  waiting  to  be  rendered  absolute  by  the  perforinance 
of  the  condition;  in  other  words,  if  it  is  to  be  construed  to 
create  a  condition  subsequent,  it  must  be  for  the  purpose  of 
4iarrying  into  effect  this  will,  or  some  purpose  of  the  testa- 
tor expressed  in  it.  But  if  it  can  be  shown  that  it  would 
be  nugatory  as  to  William,  and  unnecessary  as  to  all  other 
interests,  the  argument  fails. 

I  can  conceive  of  no  interests  that  can  be  involved  in  this 
question,  unless  it  be,  1.  The  interests  of  the  devisees  over; 
2.  Those  of  the  heir  at  law ;  or,  3.  Those  of  William  him- 
self. 

Now,  as  to  the  first,  it  would  be  contrary  to  the  most  ex- 
press terms  of  the  will,  to  give  William  a  con^nuing  interest, 
or  any  present  interest.  On  a  question  of  intention,  it  is  im- 
material whether  the  devise  over  be  too  remote  or  not  too  re- 
mote. The  argument  is  the  same,  and  as  to  them,  the  devise 
creates  a  legal  interest :  they  are  not  to  take  under  the  trust  to 
William ;  but  in  the  event  of  his  marriage  failing,  the  devise 
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over  is  of  a  legal  interest,  so  that  the  trust  is  expressly  re-' 
stricted  to  the  object  of  its  creation,  which  object  arises 
only  upon  the  marriage  of  William.  The  words  are,  "  and 
in  case  such  marriage  should  not  take  effect,  I  leay^  and 
bequeath  such  estate  to  any  child,"  &c.  So  that  upon  the 
failure  of  the  marriage,  the  trust  was  intended  to  be,  as  to 
the  devise  over,  as  though  it  never  had  l>een  mentioned. 

This  is  expressly  limiting  William's  interest  to  the  pur- 
poses of  its  creation,  and  rendering  it  idle  and  useless,  ex- 
cept in  the  event  of  the  marriage. 

And  why  should  the  heir  at  law  ask  to  invest  William,  with 
an  existing  interest  ?  He  has  no  need  of  a  legal  estate  in 
William  to  maintain  hid  right.  His  claim,  as  of  an  undis- 
posed residue,  is  better  than  of  a  resulting  trust  under  the 
devise  to  William. 

Or  why  should  the  court  adjudge  this  a  condition  subse- 
quent in  behalf  even  of  William  himself?  The  law  is  dear, 
that  he  can  take  no  beneficial  interest  under  this  Will ;  his  case 
is  one  of  the  strongest  possible  against  the  arising  of  any  im- 
plication in  favour  of  a  devisee.  In  the  case  of  Wheeler  vs. 
Sherva),  Mosely,  301,  case  105,  in  which  the  executors  claim- 
ed a  beneficial  interest  in  the  residue  of  property  given  th^m 
in  trust,  the  court  declares  it  to  be  the  strongest  case  posnUe 
against  them,  that  they  take  expressly  in  trust. 

And  in  the  case  of  Miloes  vs.  Slater,  8  Ves.  308,  where  a 
similar  claim  was  preferred,  it  was  held  to  be  conclusive 
against  it,  that  one  of  their  number  was  created  trustee.  The 
heir  is  not  to  be  precluded  or  postponed,  except. upon  ex- 
press words j  or  strong,  if  not  unavoidable  implication.  Here 
the  implications  are  all  against  him  who  would  preclude  the 
heir  at  law. 

If  then  the  purpose  and  the  words  of  the  will  ponit  to  the 
marriage  of  William,  for  the  initiation  of  the  testator's  hotat^ 
ty,  and  no  interest  or  object  whatever  will  be  subserved  by 
vesting  in  William  a  present  interest ;  it  follows  that  the  mar? 
riage,  which  is  the  condition,  should  be  held  a  condition 
precedent. 

Nor  can  I  feerthe  force  of  that  argument  in  favour  of^  a 
present  or  beneficial  devise  to  William,  which  is  deduced 
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tnm  the  cireunittAiice,  that  no  proTwion  n  oittde  hj  the  will 
for  the  application  of  the  income  darilig  the  interval  that 
mutt  ansae  between  the  niarriagevOC  WiHiam  and  birth  of 
inne;  an  interralwhichi  .by  possibility t  might  last  many 
years. 

If  this  were  an  applicatiop  fora  maintenance  out  of  that 
income,  soch  aq  implication  might  hane  weight;  bat  it  cer- 
tainly goes  no  farther  :«nd  eVen  to  that  point  thci  inference 
is  not  onavoidabie,  since  it  is  perfectly  tonsiiieht  with  the> 
character  and  duties  of  a  tmstee,  to  receive  and  invest,  the 
rents  and  profit  of  the;  trast  estate  in  expectancy  of  the 
event  which  is  to  appropriate  them;  And  where  m  specifiD 
ifli^ractioDvare  given  him,  a  pmdenjt  man  will  daim  and  re- 
cifive  the  directions  and  protectiop  of  a  oelirt  of  eqnityt  in 
applying* sach  income;  it  is  every  day's  piractice. 
.  If  then  neither  does  the  will  give  nor  the  law.  imply  any 
beneficial  interest  to  William,  there  can  be  no  reason  fiMr 
vesting  any  thing  in  him  before  the  marriage. 

Believing  as  t  do,  that  if  the  case  mast  be  disposed  of  up- 
on the  question  whether  the  condition,  if  a  case  of  condi- 
tion^ he  precedent  or  sobsequentj  it  ought  to  be  adjudged  a 
eondtticin  firecedent ;  I  should  here  conclude.  But  at  the 
case  has  been  Ifiid  over,  and' there  is  no  knowing  on  what 
point  it  may  go  off,  I  must  proceed  to  examine  it  in  other 
points  of  view. 

I  will  then  next  examine  the  rights  <»f  William  open  th^ 
hypothesis  that  it  is  a  condition  .subsequent. 

If  a  condition  subsequent,  hecan.only,  in  the  most  favour- 
able view  of  his  interests,  be  placed  in  the  same  relations 
and  acquire  the  same  rights  by  its  becoming  impossible,  that 
would  have  resulted  from  the  performance  of  the  Condi- 
tion. 

Suppose  then  the  condition  performed,  t  4  what  wouU 
have  been  the  character  and  extent  of  his  rights  9  On  what 
principle  could  he  be  discharged  from  the  trust  on  which 
every  thing  is  given,  to  him  that  the  will  gives?  Would 
he  Jiave  held  to  his  own  use  or  to  that  off  his  issue  9  He 
would  not  have  acquired  an  estate  tail  under  the  rule  in 
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Sbeliy's  case,  because  he  was  a  mere  tmslee;  bis^tegarei^ 
tate  coald  not  uiiite  with  the  use  to  his  issne  ^  as  to  ibake 
one  estate.  And  if  he  wooU  hai^  held  in  trast  for  his  issue 
by  that  marriage,  what  would  have  been  the  cbttsequeoce  of 
his  dying  without  issue  9    The  question  is  easily  answered. 

The  reTonrion  of  the  use  in  the  event  supposed,  toever 
pass0d  from  the  testator.  The  disposition  of  the  law  was  this : 
upoor  the  death  of  testator,  the  whole  descended  upon  the 
heir,  to  await  the  event  of  William's  marriage.  Upon  his 
marriage,  he  would  have  became  enthled  to  take  and  hold  in 
trust  for  the  issue  of  that  marriage.  But  what  is  the  rule  ef 
law  when  a  trust  is  created  for  an  object  that  never  comet 
into  existence,  or  li  purpose  that  fails?  It  cannot  be/ques- 
tioned  that  the  trustee  then  holds  to  the  use  of  the  heir  at 
law.  I  will  not  jGiay  it  is  absurd,  but  it  does  appear  to  me 
ineconcilable  with  any  principles  that  I  am  acquainted  with, 
that  a  trust  should  be  converted  into  a  beneificiaf  interest 
by  the  occurrenceof  an  event  which  makes  the  trust  idle  and 
without  an  object ;  and  it  is  not  easily  reconcilable  with  rea- 
son or  with  the  vieWs  of  the  testator,  that  an  interest  which 
the  heir  at  law  would  unquestionably  have  retained  even 
after  the  marriage,  should  be  divested  by  the  impossibility 
that  the  marriage  should  ever  take  place. 

There  is  not  wanting  legal  authority  for  maintsiining,  on 
the  contrary,  that  had  the  marriage  taken  place,  and  the 
wife  died  without  issue,  so  as  to  render  it  impossible  that  the 
object  of  the  trust  should  ever  come  in  esse,  the  estate  would 
immediately  have  returned  to  the  heir  at  law.  I  «llude  to 
the  case  of  Mansfield  t^^.  Dugard,  1  £q.  Ca;  Abr.  1^5,.  1 
Fearne,  372,  in  which  the  devise  was  to  the  wife  until  the  son 
attained  his  age  of  twenty'-one  years.  The  son  died  at  thir- 
teen, and  it  was  ruled  that  the  wife's  estate  determined  on 
the  son's  decease. 

But  it  is  with  reluctance  I  bestow  time  upon  examining 
these  questions,  so  thoroughly  am  I  satisfied  that  this  case 
does  not  turn  on  the  doctrine  of  conditions-  '  It  is  a  case  of 
conditional  limitation,  and  therefore  to  be  disposed  of  upon 
very  difierent  principles;    Cases  of  conditional  limitation 
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partake  of  the  nature  of  conditions;  but  they  are  eases  of 
contingency,  and  to  be  adjudged  upon  the  principles  appli- 
cable to  contingent  estates.  Their  distinguishing  character- 
istics are,  that  they  contain  a  condition  either  to  divest  an 
estate  vested,  or  to  prevent  the  vesting  of  an  estate  contiem- 
plated,  and  to  carry  over  the  interest  to  another  party,  or  to 
some  other  purpose,  not  tp  the  heir.  Whereas  it  is  indis- 
pensable to  the  legal  idea  of  a  condition  that  it  should  enure, 
to  the  benefit  of  the  heir,  that  he  should  enter,  and  that  the 
effect  of  entry  should  be  the  restoration  of  the  original 
estate,  not  the  creation  of  anew  estate.  A  conditional  limi- 
tation is  comprised  among  executory  devises,  and  therefore 
can  be  created  by  will  alone;  but  estates  on  condition  may 
be  created  by  deed  or  will.  As  to  the  estate  to  be  created 
or^uirried  over^  as  well  as  in  those  instances  in  which  it 
anticipates  or. prevents  an  estate  from  vesting,  it  is  obvious 
that  conditional  limitations  must  be  assimilated  to  conditions 
precedent.  But  as  the  contingency  may  also  operate  to 
divest  an  estate  taken  presently,  it  is  equally  obvious  that  it 
then  approximates  to  a  condition  subsequent  in  one  of  its 
effects.  In  either  case,  however,  it  is  regarded  as  a  contin- 
gency, and  the  law  of  conditions  is  not  applied  to  it,  to  any 
purpose  that  would  defeat  the  estate  of  the  second  taker. 
It  is,  on  the  contrary,  so  moulded  and  applied  as  may. give 
effect  to  the  devise  over. 

The  question!  whether  this  is  a  case  of  condition,  or  of 
conditional  limitation,  is  easily  decided  by  subjecting  it  to 
a  very  simple  and  obvious  test 

Let  us  assume  for  iargument,  that  the  devise  over  on  failure 
of  William's  marriage  is  not  too  remote,  that  he  took  under 
a  condition  subsequent,  and  committed  a  clear  breach  of  the 
condition.  In  that  event,  if  this,  is  a  case  subject  to  the  law 
of  conditions,  the  heir  alone  could  enter,  and  his  entry  would 
restore  the  original  estate,  not  cairry  over  an  estate  to  ano- 
ther; for  it  is  a  canon  of  the  law  of  conditions,  that  although 
entry  for  condition  broken  may  defeat  one  estate,  it  cannot 
create  a  new  one,  or  carry  over  another  estate ;  it  may  restore 
the  estate  of  him  who  imposed  the  condition,  but  does  no 
more. 
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What  then  would  become  of  the  devise  orer  f  of  the  Will  9 
and  of  testator's  intention  ?  They  would  be  defeated;  and 
hence  words  pf  condition  in  such  cases  are  construed  words 
of  limitation,  and  the  condition  converted  into  a  contingency! 
upon  the  happeningorfailure  of  which  the.  estate  devised  in 
the  alternative  goes  over  and  vests  without  entry.  There  is 
no  other  mode  of  carrying  into  effect  the  intention  of  the  tea- 
tator,  but  by  giving  to  his  language  a  meaning  that  will 
tomport  with'  that  intention.  The  only  difficulty  in  this 
causeP)  and  that  which  probably  pre-<)ccupied  the  attention 
of  counsel  with  the  law  of  conditions,  has  resulted  from  mere 
casualty.  By  a  fineries  of  Unanticipated  events,  the  heir  at 
law  is  at  this  time  actually  thrown  into  the  same  relation^ 
with  regard  to  the  defendant  here,  in  which  he  would  have 
stood,  had  the  case^  been  one  purely  of  condition.  That  is^ 
if  \tbe  devise  over  be  put  out  of  the  will,  ar  too  remote  in  its 
creation,  then,  In  effect,  the  entry  of  the  heir,  if  lie  has  a  right 
to  entier,  would  enure  to  his  own  benefit 

But  this  can  make  no  change  in  the  law  of  the  caso^ 
Whieitever  was  the  legal  character  of  the  right  of  the  piities^ 
it  was  ibe  effect  of  the  testator's  intenfUon  as  deduce^  &obi 
th0  will.  His  intention  remains  the  same,  ahhough  tins 
arbitrary  miesof  lawmay  prevent  that  intention  from  being 
carried  idto  effect*  The  rule  of  law  vrhich  coDiverts  words 
of  condition  into  words  of  limitation  in  certain  oases^  pro- 
ceeds opon*  intention^  and  cannot  be  affected  by  the  occsuip- 
tenee  of  incidents  which  defeat  tlie  execution  of  that  inten- 
tion. The  present  is  one  of  the  most  frequent  andfannliar 
occurrence  in  the  books,  of  those  instances  in  which  that 
rule  of  construction  prevails.  Neither  the  first  taker,  nor 
the  devisee  ever  was  heir  at  law;  and  in  that  case  lord  Hale 
has  said,  (Fry's  case  in  Ventris)  "  that  it  is  a  role  which 
has  received  as  many  resolutions  as  ever  point  did,  that  al- 
though the  word  condition  is  used,  limiting  the  estate  over 
to  a  stranger  makes  it  .a  limitation.'- 

For  these  reasons  I  am  clearly  of  opinion,  that  the  rule  of 
law  applicable  to  conditions  subsequent,  when  become  im- 
possible, is  not  to  govern  this  case.  That  it  must  be  dispos- 
ed of  on  the  law  of  conditional  limitations  and  William's 
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niarriagei  is  to  be  regarded  as  a  contingoncy,  not  a  condi- 
tion. 

I  have  already  given  my  reasons  for  holding  this  to  be  a 
condition  precedent,  dr  rather  a  contingency  which  la  to 
vest,  not  to  divest  an  interest ;  aiid  thi9  is  always  a  question 
of  intention  to  be  dedaced  from  (he  views  of  the  testatorin' 
imposing  eondhions.  If  a  condition  precedenti  then  it  la 
one  of  those  instances  in  which  the  first  estate  is  anticipated, 
and  never  vests;  the  case  becomes  a  very  pMin  and  simple 
otfei  and  the  will  must  operate  as  if  it  read  thus,  '*  if  W*  K. 
shall  marry  a  dabghter  of  tlie  Triggs,  then  I  give  the  resi- 
due to  him  in  trttst,  &t,i  if  such  marriage  shall  not  take 
place,  then  I  give  it  over;"  And  than  construed,  there*  caH 
be  little  doubt  that  the  Will  comes  nearest  to  the  good  sense 
of  the  case  and  the  Views  of  the  testator.  Nbr  can  there  be  any 
ambiguity  in  the  law  of  the  case,  if  so  construed.  William 
ifould  tak|e  nothing,  because  he  never  DMrried;  and  the  de'r 
vise  over  beingtoo  remote,  there  is  no  first  taker  to  carry,  the 
estate,  [t  is  then  an  undispiMed  residue,  and  to  be  distri- 
buted according  to  the  lex  loci.  tTnder  this  view  of  the 
case,  the  judgment  must  certainly  be  against  William  King. 

But  if  he  took  a  present  interest,  defeasible  upon  the  con- 
dition or  contingency  of  refusing  to  marr^  a  daughter  of  the 
Tf 'ggs ;  then  the  inquiry  is,  what  efiect  has  it  upon  the  state 
of  right  in  a  case  of  conditional  limitation,  that  without  his 
fault  such  condition  or  contingency  becomes  impossible  9 
On  this  point,  which  is  very  much  of  an  authority  questioju, 
it  must  be  acknowledged  there  is  a  great  dearth  of  adjudged 
cases,  as  w6ll  as  of  learning  in  elementary  writers. 

If  it  may  bA  decided  with  analogy  to  triists,  the  objects 
of  which  have  failed  or  never  come  in  esse;  then  they  are 
considered  as  determined  in  favour  of  the  heir  at  law,  as  in 
the  bishop  of  Durham's  case.  If  it  may  be  determined  by  an- 
alogy to  the  case  of  estates  to  endure  until  the  happening  of 
an  event  that  has  become  impossible;  then  I  have  showed 
that  it  determined  presently  in  favour  of  the  devise  over ; 
the  court  declaring  in  the  case  of  Mansfield  va.  Dlngard, 
that  he  may  wait  for  ever  if  his  right  is  to  be  siispended  on 
an  impossible  event. 
Vol.  III.— 2  Z 
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And  if  in  the  absence  of  any  other  established  rule  we 
may  be  guided  by  the  polest^r  of  devises,  the  Mstatot's  io- 
^tention,  cej^tainly  nothing  could  comport  less  with  his  views, 
than  to  permit  an  event  which  he  looked  forward  to  as  the 
certain  cause  of  divesting  W.illiain  of  even  his  fiduciary  in- 
terest, to  have  the  effect  of  vesting  in  him  an  absolute  bede-^ 
ficial  interest,  ojc  any  other  interest  which  could  stand  in  the 
way  of  the  claim  of  his  own  legal  representatives* 

If  we  submit  the  question  to  the  plainest  test  of  reason 
as  applied  to  the  law  of  limitation  and  contingencies;  then 
it  seems  incontrovertible,  that  when  a  limitation  oyer  is  made 
to  depend  iipoii  the  failure  of  a  certain  event,  the  limitation 
ought  to  take  effect  whenever  it  is  ascertained  that  the  event 
must  fail,  as  when  it  has  become  impossible  *,  and  equally  so, 
that  when  a  previous  interest,  although  passing  presently 
into  possession,  awaits  its  confirmation  from  the  happening 
of  a  certain  event,  that  there  is  no  reason  for  continuing  that 
estate,  when  it  is  definitively  established  that  the  event  on 
which  it  depends  for  confirmation  can  never  happen*  These 
were  the  principles  recognized  in  the  case  of  Mansfield  w. 
Dugard,  and  I  think  the  reasonable  result  of  all  the  doctrine 
of  conditional  limitations  considered  under  the  three  heads 
into  which  the  cases  are  usually  distributed.  There  was  a 
case  cited  in  argument  to  sustain  the  judgment  below^  oH 
which  so.  mucli^ reliance  M^as  placed  that  I  shall. not  pass  it 
over  unnoticed.  It  is  the  case  of  Thomas  t;^.  Howel,  re^ 
ported  in  Salkeld  and  Modern,  (1  Salk,  170.  4  Mod.  66.) 
and  very  defectively  reported  in  both.  The  report  in  Sal- 
keld does  not  give  the  half  of  the  caise,;  and  that  in  4  Mod* 
gives  a  very  unsatisfactory  acpount  of  the  reasons  which 
governed  the  court.  An  attentive  examination  of  the  facts, 
however,  will  enable  us  to  understand  the  case,  and  to  ex- 
plain it  in  perfect-conformity  with  the  principles  which  go- 
vern my  opinion. 

It  was  a  curiously  mixed  case,  in  which  the  law  of  condi- 
tions and  conditional  limitations  were  so  blended  as  to  have  . 
been  scarcely  severable.    It  was  the  case  of  a  father,  tenant 
in  fee,  and  his  three  daughters,  constituting  his  heirs  at  law. 
The  father  devises  to  one  of  the  daughters  a  messuage  called 
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Lawhorn,  ^<  updn  condition  that  she  marry  T.  T.,  and  if  she 
refu$e  to  marry  him,  then  over  to  trustees  in  trust  to  be 
divided  among  the  three  co-heiresses,  equally  or  otherwise 
as  they  please.'*  The  marriage  became  impossible  by  the 
death  of  T.  T«  under  twelve,  and  the  question  was  which  to 
apply  to  it,  the  taw  of  conditions  or  the  law  of  limitations. 
The  majority  of  the  c6urt,  three  out  of  four,  decided,  that 
it  came  within  the  law  of  conditions^  One  held  it  to  be  a 
conditional  limitation.    On  this  case  I  would  remark, 

^1.  That  it  was  well  disposed  of  upon  the  taw  of  conditions, 
ibr  the  devise  over  was  in  effect  to  the  heir  at  taw,  so  that 
tlie  entry  for  condition  brolien  would  not  have  defeated  the 
wiil,  but  have  carried  it  into  effect;  the  reason  therefore  for 
construing  words  of  condition  into  words  of  limitation  did 
not  exist,  especially  as  it  is  pfesumable  that  there  was 
nothfng  to  prevent  the  operation  of  the  statute  of  uses  in 
favour  of  the  idevisee  over  uiider  the  trust  in  the  will,  but, 

%  There  was  room  for  a  doubt  on  the  question  arising 
froni  the  effect  of  interposing  the  trust,  especially  if  the 
{>ower  of  msiliing  an  unequal  distribution  was  well  given  to 
the  trustees;  for  then  the  entry  of  the  heirs  would  have  de- 
feated the  testator's  views;  and  it  ought  to  havd  been  held 
a  limitation,  according  to  the  opinion  of  the  dissenting 
judge. 

3.  I  think  it  very  clear,  that  the  case  alluded  to  was  ar- 
gued and  decided  under  a  general  admission  of  bench  and 
bar,  that  if  held  to  be  a  case  of  condition,  the  effect  of  the 
condition's  becoming  impossible,  would  be  in  favour  of  the 
first  tak^r ;  but  if  held^to  be  a  case  of  conditional  limitation, 
that  it  would  be  in  fevour  of  the  party  claiming  under*  the 
devise  over.  If  thre  effect  bad  been  held  to  be  the  same  in 
both  cases,  it  would  have  been  utterly  idle  to  raise  a  ques- 
tion upon  the  will. 

And  lastly.  That  when  the  judges  in  that  case  come  to  the 
conclusion  that  it  was  a  case  of  condition,  and  not  of  limita- 
tion, they  proceed  to  examme  the  qUestion^'whcther  a  condi- 
tion precedent  or  subsequent,  with  a  view  to  the  leading  mo- 
tive of  the  testator,  little  regarding  any  particular  phraseo- 
logy.   And  certainly  with  a  yiew  to  induce  T.  T.  to  address 
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the  daughter,  the  more  beneficially  the  witl  operated  in  her 
behalf,  the  greater  would  be  the  inducement  held  out;  and 
accordingly  they  make  it  a  condition  subsequent.  But  a 
contrary  reason  operates  here,  f6r  the  leading  motive  is  nqt 
the  establishment  of  William  Kiiig,  biit  the  formation  and 
advancement  of  a  particular  family  connexion.  It  would 
then  have  compbrted  best  with  this  testator's  vidws  to  super- 
add the  inducement  of  necessity,  in  order  to  incline  William 
King  to  the  proposed  matrimonial  connexion. 

There  could  have  been  no  reason  for  giving  it  to  him  un- 
til the  marriage  toojk  effect;  it  would  have  been  better  to  let 
it  accumulate  in  the  hands  of  the  executors,  especially  con- 
sidering his  tender  age  at  the  date  of  the  will. 

Upon  the  whole  I  am  satisfied,  that  if  this  case  is  to  be 
disposed  of  on  the  law  of  Conditions,  there  is  nothing  in  the 
will  or  the  views  of  the  testator  that  should  make  it  a  condi- 
tion precedent ;  and  .nothing  certainly  ha3  occurred  sidpe  to 
make  it  necessary  to  -g  ive  it  that  character ;  for  had  he  mar- 
ried, there  would  have  been  a  resulting  trust  in  favour  of  the 
heirs  if  the  marriage  foiled  to  produce  issue,  and  that  would 
only  have  left  the  heir  at  law  where  he  is  now,  without 
owing  any  thing  to  the  aid  of  a  trust.  Whence  it  results,  that 
it  would  have  been  useless  and  idle  to  have  vested  any  in- 
terest in  William  at  any  time. 

But  I  am  perfectly  satisfied  that  the  case  ia  one  to  which 
the  law  of  limrtations  and  contingencies  alone  is  applicable, 
and  that  according  to  the  principles  that  govern  that  class 
of  cases,  the  impossibility  of  .the  contingency  does  not  con- 
firm the  estate  in  the  first  taker,  but  defeats  it. 

lam  therefore  of  opinion,  that  the  judgment  below  should 
be  reversed. 
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Anwmovi* 

Certified  copies  of  the  opinions  of  the  court,  deliTered  in  eties  decided  by  the 
.  cottrt>  an  to  be  given  by  the  Reporter;;  ind  not1>y  the  Cieik  of  the  court 

MR  WIRT  moved  the  court  to  otder  copies  of  the  opinion 
of  the  court  delivered  at  this  term  in  Vbe  case  of  Sbankis  et  al. 
tM*  Dopoht  et  al.5  ante  243«.  to  be  certified  with  (he  judgt 
ment  of  the  court,  under  the  seal  of  the  court.  He  stated, 
that  he  made  the  applicati6n  on  behalf  of  a  gentleman  who 
was  interested  in  a  case  depending  in  Eiagland^  upon  similar 
principles  with  those  decided  in  the  case  referred  to ;  and 
the  object  Was  to  lay  the  proceedings  of  this  court,  in  an 
authenticated  (brm,  before  the  court  in.Great  Britain,  which 
was  to  decide  the  ^case  depending  there* 

Mr  Cfai^f  Justice  Mahshaci.  said,  that  the  Reporter  of  the 
cdurt  is  the  proper  person  to  give  copies  of  the  opinions 
delivered  by  tfa^  coutt.  *Tbe  opinions  were  delivered  to  him 
aftisr  they  were  read,  and  not  to.  the  Clerk,  and  ihey  were 
not  therefore  in  his  office  to  be  copied*  Not  being  fileld  in- 
the  clerk's  office^  he  could  not  certify  ^opieaof  the  opinions 
under  the  seal  of  the  court. 

If  an  authenticated  copy  of  the  opinion  of  the  court  is 
desiredy  the  Reporter  only  could iurhish  it,  certified;  and  the 
Clerk  of  the  court  may  certify,  under  the  seal  of  the  court, 
that  he  is  the  Reporter;  if  this  should  also  be  required* 
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The  Comioif  Council  or  Albxahdbia. 

The  plaintiff  placed  i;oodf  in  the  hands  of  an  auctioneer  in  the  city  of  Alexan- 
dria, who  sold  the  same,  and  became  insolvent,  having  neglected  to  pay  over 
the  proceeds  of  the  sales  to  the  plaintiff.  The  auctioneer  was  licensed  by  the 
^corporation  of  Alexacdria,.*and  the  corporation  had  omitted  to  take  from  him  a 
bond  with  surety  for  the  faithful  performance  of  his  duties  as  auctioneer.'  This , 
suit  was  instituted  to  recover  from  the  corporation  of  Alexandria  the  amount 
of  the  sales  of  the  plaintiff^  goods,  lost  by  the  insolvency  of  the  auctioneer, 
on  an  alleged  liability,  jn  consequence  of  the  ^rporatlon  having  omitted  to 
take  a  bond  from  the  auctioneer. 

The  power  to  license  auctioneers,  and  to  take  bond  tor  tneir  good  bebayicfur,  not 
being  one  of  the  incidents  to  a  corporation,  most  be  conferred  by  an  act  oif 
the  legislature ;  and  in  executing  It,  the  coiporate  body  must  conform  to  the 
act.  The  legislature  of  Vir^nia  conferred  this  power  on  the  mayor,  aldermen 
and  commonalty  of  the  several  corporate  towns  within  that  commonwealth,  of 
which  Alexandria  was  then  one ;  **  provided  that  no  such  license  should  be  grant- 
ed until  the  person  or  persons  requesting  tLe  same  should  enter  into  bond  with 
one  or  more  sufficient  sureties,  payable  to  the  mayor,  aldermen  and  common- 
alty t>f  such  corporation."    This  was  a  limitation  of  the  power.    [407] 

Though  the  coiporate  name  of  Alexandria  was  « the  niayor  and  commonalty," 
it  is  not  doubted  that  a  bond  taken  in  pursuance  of  the  act  would  have  been 
valid.    [407] 

The  act  of  congress  of  1804,  **  an  act  to  amend  the  charter  of  Alexandria,**  does 
not  transfer  generally  to  the  eoimmon  council,  the  powers  of  the  niayor  and 
commonalty ;  but  the  powers  given  to  them  are  specially  enumerated*  There 
is  no  enumeration  of  the  power  to  gran(  licenses  to  auctioneers,  The  act 
amending  the  charter,  changed  the  corporate  body  sb  entirely  as  to  require 
a  new  provision  to  enable  it  to  execute  the  powers  conferred  by  the  law  of 
Virginia.  An  enabling  clause,  empowering  the  common  council  to  a(;t  in^the  . 
particular  case^  or  some  general  clause  which  might  embrace  the  particular 
case,  is  necessary  under  the  new  organization  of  the  corporate  body.    [408] 

The  common  council  granted  a  license  to  carry  on  the  trade  of  an  auctioneer, 
which  the  lavf  did  not  empower  that  body  to  grant  Is  the  town  responsible 
for  the  losses  sustained  by  individuals  from  the  lirauSulent  conduct  of  the  auc- 

^  tioneer  ?  He  is  not  the  officer  or  agent  of  the  corporation,  but  is  understood 
to  act  for  himself  as  entirely  as  a  tavern  keeper,  or  any  Otfier  person,  who  may 
cany  on  any  business  under  a  license  from  the  eorponite,  hpdy.    [409] 

Is  a  municipal  corporation,  establiibed  for  the  general  purposes  of  government, 
with  limited  legislative  powers,  liable  for  losses  consequent  on  -Its  having 
misconstrued  the  extent  of  Its  powers,  in  granting  a  license  which  it  had  no 
authority  to  grant,  without  taking  that'security  for  the  conduct  of.  the  peisen, 
obtaining  the  license,  which  its  own  .ordinances  had  been  supposed  to  require, 
and  which  ihight  protect  those  Who  transact  business.with  tiie  persona  acting 
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.  under  the  (;hiuie  ?  The  ceurt  find  no  eaie  in  which  tUy  principle  ha»,beeo 
•ffirmed.    [4^1]* 

That  corporations  are  bound  by  their  contraete  is  admitted.  That  money  coiiio^' 
rations,  or  those  carrying  <^  business  for  (hemselves,  are  liable  for  torts  Is  well 
settled.  '  But  ^t  a  legislate  corporation,  established  as  a  peit^  the.goveni- 
ment  of  the  country,  is  liable  for  losses  suitained  by  a  nonfMsance,,  by,an 
omission  of  the  corporate  body  to  observe  a  law  of  its  own,  in  which  no  penalty 
is  provided4  is  a  principle  for  which  we  can  find  no  pieeedent  (409] 

The  act  of  Yiiginia,  passed  in  1702,  authorises  a  defiendant  to  plead  and  doaor 
in  the  same  case.    [409] 

ERROR  to  the  circuit  court  for  the  county  of  AlexaiH 
dria,  ia  the  district  of  Columbia. 

This  was  ail  action  on  the  case  brought  b]r  the  plaintiff  id 
error,  against  the  defendants,  in  Uie  circuit  court,  for  da- 
mages chaiged  to  have  been,  sustained  hj  the  plaintiff,  in 
consequence  of  the  neglect  of  the  defendants  to '  take  due 
bonds  and  security  from  .one  Philip  6.  Marsteller,  licensed 
by  them  as  an  nactioneer,  for  the  years  1815, 1816, 1817,  and 
1818,' according  to  the  alleged  protisiojls  of  the  statute  in 
that  behlilf  enactedl 

The  declaration  and  pleadings  are  fully  stated  in  the  opi-* 
nion  of  the  court.  The  defendants^  filed  a  getieral.demurrer, 
and  pleaded  the  general  issue. 

The  counsel  for  the  plaintiff  objected  to  the  defeiidattts* 
demurring;  and  pleading  at  the  same  time  to  the  declaration ; 
but  the  court  overruled  the  objection,  conceiving  that  they 
had  a  right  to  permit  such  a  course  of  proceeding  under,  the 
statute  of  Virginia,  which  is  in  these  words:  ><  the  plaintiff 
in  replevin,  and  the  defendant  in  all  other  actions,  may  plead 
as  many  several  patters,  whether  of  law  or  fact,  as  he  shall 
thiqk  necessary 'for  his  defence." 

The  court  then  proceeded  to  consider  the  matters  Of  law 
arising  upon  the  demurrer,  and  decided  that  the  declaration 
and  the  matters  theTein:contained,  were  not  sufficieqt  in  law 
to  maintain  the  plaintiff's  action;  and  the  plaintiff  prose- 
cuted this  writ  of  error. 

The  case  was  argued  by  Mr  Swann  for  the,  plaintiff,  and 
by  Mr  Jones  and  Mr  Taylor  for  the  defendants. 

For  the  plaintiff,  it  was  contended,  that  the  circuit  court 
erred; 
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1.  In  deciding  that  the  action  was  not  sustainable  on  the 
declaration. 

3.  In  permitting  the  demurrer  aqd  plea  to  1^  both  filed 
at  the  same  time  to  the  declaration. 

Mr  Swanir^  for  the  plaintiff  in  errors  stated  that  this  case 
had  beed/before  the  court  in  1826^  and  w^s  sent  back;  the 
court.baVing  determined  that  a  new  trial  should  be  awarded. 
11  Wheat,  320.  On  the  argument  on  the  former  hearing, 
the  plfdntiff  in  error,  as  he  does  now,  contended,  that  the 
corporation  of  Aleiandria  were  liable  for  the  neglect  of  their 
duties,  and  for  the  damages  sustained  b;  individuals  incon- 
sequence of  the  same.  On  that  argument,  and  in  support 
of  the  principles  then  asserted,  there  were  cited,  Yarborough 
«s.  The  Bank  of  £nglan4r  16  East's  Rep.  &.  Riddle  t^^.  The 
Proprietors,  &e»  7  Mass.  Rep.  169.  The  principles  on  which  * 
the  wholedaimof  the  plaintiff  rested  having  been  thus  fully 
stated  and  discussed,  and  the  authorities  for  them  having 
been  vouched,  the  plaintiff  had  a  right  to  believe  that  when 
the  case  was  remanded  i^pon  technical  rules,  and  without 
a  disaffirmance  of  the  principles  en  which  thei  claim  was 
then  placed,  they  had  the  sanction  of  this  coqrt  The 
court  will  now  say  whether  the  question  of  responsibiliiy: 
ir  still  open.. 

If  it  itf  to  be  discussed ;  a  reference  to  the  authorities  forr 
merly  cited,  will  dispose  of  it  in  favour  of  (he  plaintiff  inerror. 
The  liability  charged  to  the  corporation  is  fiilly  within  the 
rules  to  be  found  in  adjudged  cases.  Those  y^hich  were 
cited;sustain  the.principlev  Banks  are  liable  for  negligence  i 
and  the  law  of  corporation,  as  it  is  now  understood,  places 
such  bodies  under  the  same  obligations^  and  gives  the  same 
remedies  against  them  as  are  given  in  the  cases  of  indm- 
duals.  They  have  been  held  answerable  to  this  extent  by 
thisconrti  Clarke.  The  Corporation  of  Washington,  12 
Wheat.  40if  Bank  of  Columbia  V9.  Pattenson^s  Adniinistra* 
tors^  7  Cranchj  209. 

As  to  the  second  point.  There  cannot  be  a  plea  and  a 
demurrer  to  the  same  declaration.  It  is  competent  &r  a 
defendant  to  plead  as  many  matters  6f  fact  as  he  desires,  or 
be  nay  do  so  as  to  mattera  of  law ;  but  upon  the  rulei  of 
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pleading,  both  eanfiot  be  done.  A  demarrier  admits  the 
facts,  and  raises  questions  of  law  upon  tfaefn ;  a  plea  puts 
them  in  issue.  7bere  is,  therefore,  a  direct  contra4iction 
between  them. 

This  practice  does  no  good  to  the  party  adopting  it. 
Nothing  is  decided  by  either  course  until  all  is  decided^  and 
the  opposite  party  is  exposed  ^to  great  trouble.  Bjr'pleading 
alone,,  the  whole  questions  of  law  and  fact  which  arose  in 
the  cade  would  have  been  fully  presented  for  decision.  It 
is  denied  that  the  law  of  Virginia  sanctions  this  practice. 
The  act  of  Virginia,  of  1784,  prohibited  pleading  and  de^ 
murring  to  the  saqne  declaration. 

Mr  Taylor  and  Mr  Jones,  for  the  defendants. 

The  plaintiff  in  error  intended  to  present  this  question  of 
the  liability  of  the  defendants,  but  this  has  not  been  done 
in  the  declaration.  It  is  asserted  by  him,  that  the  defend- 
ants, a  municipal  corporation,  are  liable  to  him  for  damages 
for  i^ot  carrying  their  own  laws  into  effect. 

The  suit  is  against  the  common  council  of  Alexandria; 
for  appointing  an  auctioneer,  without  taking  a  bond  with' 
sureties  for  the  performance  of  his  .duties.  The  second 
count  alleges  the  liability  of  the  defendants,  for  suffering 
the  auctioneer  to .  act  without  baying  given  security.  It 
shonld  appear  what  the  damages  sustained  by  the  plailitfff 
were ;  and  the  declaration  should  have  shown  the  power  of 
the  corporation,  and  thehr  obligation  to  exercise  those  powers 
for  the  protection- of  the  plaintiff  from  those  damages. 

What  damages  has  the  plaintiff  sustained  9  It  is  assumed, 
that  bad  the  bond  been  taken,  he  would  have  been  indem- 
nified by  its  provisions,  and  that  it  would  ha[ve  <:overed  the 
defalcations  of  the  auctioneer.  The  duties  of  the  defend- 
ants should  have  been  specified  by  a  reference  to  the  laws 
enjoining  them ;  the  suit  is  in  the  nature  of  a  penal  action, 
and  nothing  should  have  been  left  to  inference. 

It  has  not  been  shown  that  the  cbmmon  council  of  Alex- 
andria has  the  power  to  grant  licenses  to  auctioneers.    The 
law  of  Virjginia)  of  1796,  gave  that  authority  to  "  the  mayori 
aldermen  and  coinmonalty ;"  but  does  this  extend  to  aiitho- 
Vol- in— 3  A 


402  SUPftCME  OQtJRT. 


tf^Mito  M.  The  C^nDon  Cmnen  of  Atetti^ 
rii6'^*  theconiinon  council?"   The oezt  la# gWetrtbeaQtho- 
rity  to  *^tbe  mayor  and  eommonalty."    Th^e  is  no  aver- 
ment thai  the  cooimon  cbuncil  is  the  same  body  with  the 
corporations  mentioned  in  these  acts. 

The  counsel  then  went  into  nn  ^examination  of  the  laws 
of  Virginiai  incorporating' the  city  of  Alexandria,  and  of 
the  act  of  congress  on  the  same  subject,  to  show  th%t  the 
|>Ower  to  take  a  bond  from  an  auctioneer  did  not  exist,  or 
had  not  been  continued  or  transferred  from  the  corporation  as 
originally  established  to  that  now  existing,  and  against  which 
the  suit  was  instituted. 

They  also  contended ;  that  -the  claim  of  the  plaintiff  pre- 
sented a  case  in  which  a  corporsition  was  asserted  to  be 
liable  for  having  omitted  to  legislate  for  the  protection  of 
those  who  dealt  with  an  otfficer  acting  under  an  authority 
derived  from  the  corporation.  Such  a  claim  could  not  be 
maintained.  It  was  also  urged  that  had  6  bond  been  taken 
from  th6  auctioneer,  it  would  not  have  enured  to  the  bene- 
fit of  individuals  transacting  business  if^ith  him.  Its  opera- 
tion would  have  beenao  govern  his  public  duties^  and  n^ 
to  operate  on  his  private  transactions.  Between  the  corpo* 
ration  taking  such  a  bond,  and  those  who  dealt  with  theauc-^ 
tipneer,  there  was  no  such  affinity  as  would  permit  them  in 
case  of  default  to  claim  the  benefit  of  the  bond.  Such  a 
provision  might  have  been  by  lav^  made,  but  this  not  bat-^ 
ing  been  done,  its  omission  gave  no  ground  of  action; 

As  to  the  second  point ;  a  reference  to  the  act  of  the  legis:- 
lature  of  Virginia,  passed  in  1792,  would  ^11^  satisfy  the 
court  that  a  defeiidaothas  a  right  to  p^ead  anddemur  in  th^ 
same  case.  This  h^  b€ien  decided  in  the  courts  of  Virginia. 
4  Hed.  &  Munf.  276, 277.    2  Munf.  100. 

Mr Swann,  in  reply,  contended ;  that  the  acts  incorporating 
the  city  of  Alexandria,  and  particularly  the  apts  of  congress, 
were  public  acts,  and  it  was  not  therefore  necessary  to  in- 
troduce them  into  the  pleadings.  The  court  vvould  take  no- 
tice of  those  laws  ar  public  law?. 

Until  1804,  the  corporate  name 'of  the  defendanla  wai 
^*  the  mayor  and  the  commonalty  f  i^nce  that  year  it  has  been 
s^tbe  common  council  of  Alexandria."    The,  law  of  Virginia 
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.  at  1796,  was  a  general  public  law,  relating  to  all  corpora^ 
tions,  and  became  neces&arily  a  law  of  this  district.  Witb^ 
out  that  law,  the  corporation  had  no  right  to  license  the 
auctioneer.  The  act  of  1800  was  passed  under  the  authoritjr 
of <  the  law  of  1796,  and  that  act  authorises  a  suit  on  the 
bond  of  an  auctioneer  bj  the  party  injured. 

Bj  the  law  of  1'804  the  corporation  mqr  pass  all  laws  not 
inconsistent  with  the  laws  of  the  United  States;  and  the 
phuntiff  claiods  the  benefit  of  the  obligation  imposed  l^y  the 
laws.  The  corporation  was  bound  to  take  a  bond  with  ie- 
cnrity  on  granting  a  license  to  an  auctioneer. 

By  the  appointment  of  the  auctioneer  the  defendants,  held 
out  to  the  community  that  they  had  taken  a  bond.  They 
gave  the  auctioneer  the  credit  upon  which  the  plaintiff  trust- 
ed him  with  his  goods.  They  authorised  him  to  carry  on 
the  business  out  of  which  the  loss  arose ;  a  businf^ss  he 
could  not  have  entered  upon  without  the  license  he  received 
from  the  corporation. 

On  a  demurrer  every  thing'is  to  be  inferred  against  the 
party  demurring.  The  facts  are  admitted,  and  whatever  con- 
clusion they  warrant  may  be  drawn  by  the  court.  The  facts 
show  the  omission  to  take  the  bond,  and  the  inference  is 
authorised  that  this  was  gross  negligence,  for  which  the  de- 
fendants are  answerable. 

Mr  Chief  Justice  Mabshall  delivered  the  opinion  of  the 
Court* 

In  December  1796,  t)ie  general  assembly  of  Virginia 
passed  an  act  entitled  "  an  act  concerning  corporations," 
declaring,  "  that  from  and.  after  the  passing  thereof,  the 
mayors  aldermen,  and  commonalty  of  the  corporate  towns 
within  the  said  commonwealth,  and  their  successors  should, 
upon  request  of  any  person  desirous  thereof,  grant  licenses 
to  exercise,  in  such  lown,  the  trade  or  business  of  an  auc- 
tioneer; provided,  that  no  such  license  should  be  granted 
until  the  person  or  persons  requesting  the  same  sliould  enter 
into  bond,  with  one  or  more  sufficient  sureties,  payable  to 
the  mayor,  aldermen,  and  commonalty  of  such  corporate 
town,  and  their  successors,  in  such  penalty,  and  with  such 
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conditipoV  as  by  the  laws  and  ordintQcesof  the  town -shall 
bereiquired> 

In  th^  year  1779  ibe  town  of  Aleiandna  was  incorporated 
by  the  name^of  <^  the  inayor  and  commonalty  of  the  town  of 
Alexandria/'  The  corporation  consisted  of  the  mayor,  le* 
corder,  aldermen,  and  common  council  men* 

The  mayor,  recorder,  and  aldermen,  and.their  successors, 
were  constituted  justices  of  the  peace,  with  power  to  appoint 
constables,  surveyors  of  the  streets  and  highways,  and  to 
hold  a  court  of  hustings  once  in  every  month ;  and  to  appoint 
clerks,  a  sergeant,  and  other  proper  officers. 

In  the  year  1800  the  mayor  and  commonahy  passed  Im 
ordinadce  >*  for  licensing  auctioneers  agreeably  to  an  act  of 
the  general  assembly,  passed  on  the  22d  of  December  1796;'' 
by  which  it  was  enacted j  that  the'  mayor  and  commonalty 
s^aU  grant  to  any  person  or  -persons  during,  .the  same,  a 
liceAse  to  exercise  the  trade  or  biisiness  of  an  auctioneer 
within  the  town.  Provided  that  no  such  license  shall  be 
granted  until  the  person  or  persons  applying  shall  enter  into 
bond,  with  one  or  more  good  securities,  in  the  «um  of  twenty 
thousand  dQlIars,  payable  to  the  mayor  and  com  pnaltyi  and 
conditioned  for  the  payment  of  theannual  reol^bf  five  hun- 
dred dollars,  to  the  may4>r  and  commonaltyr  in  QOi^urteriy 
payments,  for  the  said  office,  and  for  the  due  and  fiiithfiil 
performance  of  all  the  duties  of  the  same;  which  bobd  shall 
not  become  void  on  the  first  recovery,  but  may  be  put  in 
suit  and  prosecuted  from  time  to  time,  by,  and  at  the  costs 
of  any  person  injured  by  a  breach  thereof,,  until  the  whole 
penalty  shall  be  recovered. 

In  1804  epngress  passed  an  act  ^^  to  amend  the  charter  of 
Alexandria,"  in  which  provision  was  made  for  the  election  of 
a  common  council.  The  judicial  duties  of  the  mayor,,  re- 
corder, and  aldermen,  having  been  transferred  to  the  circuit 
court  t>f  the  United  States  for  the  county  of  Alexandria,  it 
was  enacted,  that  the  common  councils  elected  ^' and  their 
successors  shall  be,  and  hereby  are  made  a  body  politfc  and 
corporate,  by  the  name  of  the  conmion  council  of  Alexan- 
dria." The  estate,  (Sx.  vested  in  the  mayor  and  commonalty 
was  transferred  to  the  common  council,  and  the  usual  cor* 
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poifate  powers  to  sue  und  be  sued,  &ir  to  erect  work-houses, 
&c.  to  provide  for  the  police  of  th&  town,  &,t.  wens  con* 
feirred  on  that  bodyii  They  were  authorised  ^*  to  appoint  % 
superintendent  of  police,  commissioners  and  surveyors  of 
the  streets,  constables^  collectors  of  the  taxeii,  and  all  other 
officers  who  may  be  deemed  necessary  fot  the  execution  of 
their  laws,  who  shall  be  paid  for  their  services  a  reasonable 
coD^pensation,  and  whose  duties  and  powers  shall  be  pre- 
scribed in  such  manner  as  the  common  council  shall  deem 
fit  for  carrying  into  execution  the  powers  hereby  granted." 
'The  twelfth  section  enacts  ^'  that  so  much  of  any  act. or 
acts  of  the  general  assembly  of  Virginiay  as  comes  within  the 
purview  of  this  act,  shall  be,  and  the  same  is  hereby  repealed. 
Provided,  that  nothing  herein  contained  shall  be  construed 
to  impair  or  destroy  any  right  or  remedy  wiiich  the  mayor 
and  commonalty  of  Alexandria  now  possess  or  enjoy,  to  or 
concerning  any  debts,  cUims,  or  demand^  agaiOst  any  pel^r 
son  or  persons  whatsoever,  or  to  repeal  any  of  the  laws  and 
ordinances  of  the  mayor  and  commonalty  of  the  said  tqwn, 
now  in  force,  which  are  not  inconsistent  with  the  act." 

In  June  1817  the  common  council  of  Alexandria  passed 
*^  an  act  to  amend  the  act  for  licensing  auctioneers^  and  lor 
Other  purposes,"  in  the  following  words :  <^  be  it  enacted  by 
the  common  council  of  Alexandria,  that  every  peiwon  or  per- 
sons obtaining  a  license  to  exercise  the  business  of  an  auc» 
tioneer  within  the  town  of  Alexandria,  shall  annually  apply 
for,  and  obtain  a  renewal  of  his  or  their  license,  and  shall 
also  annually  renew  his  or  their  bonds  for  the  same,  in  the 
manner  provided  by  law;  and  every  person  failing  to  renew 
such,  license,  and  give  bond  annually,  shall  cease  Ho:  exercise 
the  business  of  an  auctioneer,  and  shall  be  proceeded  against 
accordingly." 

.,  The  declaration,  after  reciting  the  act  of  1796,  and  the 
several  ordinances  of  the  corporate  body  of  the  town  of  Alex- 
andria, charges,  that  the  common  council  of  Alexandria^ 
on  the.  day  of  ,  4n  the  year  1815,  in  the  town  of 

Alexandria,  did  grant  a  license  to  one  Philip  6.  Marsteller, 
to  exercise  the  trade  and  business  of  an  auctioneer,  within 
the  said  town,  for  the  term  of  one  year ;  and  at  the  expiration 
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of  the  said  year,  did  renew  the  said  licefljse  to  the  said  P|iUip 
G.  Marsteller  for  one  other  year,  and  did  continue  to  renew 
the  said  license  from  the  end  of  the  said  last  mentioned 
year,  from  year  to  yeiM*,  ^Q^it  the  day  of  ,  in 

the  year  19i9|^i»^ingMJ  which  time,  that  is  to  say,  from  the 
day  of  ,  in  the  year  1815,  to  the  day  of 

,  in.  the  year  1819,  he,  the  said  Philip  6.  Marsteller, 
did  exercise  the  trade  and  business  of  an  auctioneer,  in  the. 
said  town  of  Alezandriaj  under  the  said  license  and  authority 
of  the  said  common  council,  and  that,  during  the  period 
aforesaid,  the  said  plaintiiBT  delivered  to  him,  the  said  Philip 
6.  Marsteller,  sundry  goods,  wares,  and  merchandize,  to  be 
sold  by  him  at  auction,  in  the  said  town  of  Alexandria,  and 
that  the  said  Philip  did,  from  time  to  time,  during  the  period 
he  so  carried  on  the  trade  of  an  auctioneer,  under  the 
license  aforesaid,  sell  at  auction  the  said  goods,  Slc*  so  de- 
livered to  him,  by  the  plaintiff,  to  the  amount  of  ^^1583  09^ 
which  said  sum,  the  said  Philip,  though  often  requested,  fisdl- 
ed  to  pay  to  the  said  plaintiff. 

The  declaration  then  states,  that  a  judgment  was  obtained 
against  the  said  Philip  for  the  said  sum,  which  he  was  totally 
uoable  to  pay;  by  means  of  which  premises  the  plaintiff  be- 
came entitled  to  the  benefit  of  the  bond  and  security,  which 
ought  to  have  been  taken  by  the  common  council  previous 
to  granting  the  said  license  to  exercise  the  trade  of  auc- 
tioneer as  aforesaid.  Yet  the  defendants,  not  regarding  their 
duty  in  that  behalf,  but  contriving-lo  deceive  and  injurethe 
plaintiff,  did  not,  and  would  not  take  any  bond  and  security 
as  aforesaid,  from  the  said  Philip  G.  Marsteller,  during  the 
time  when  the  transactions  aforesaid  took  place ;  but  on  the 
contrary,  so  carelessly,  negligently,  and  improperly  con- 
ducted themselves  in  the  premises,  that  by  and  through  the 
negligence,  carelessness,  and  default  of  the  defendants,  no 
bond  and  security  was  taken  from  the "said'  Philip,  and  that 
the  moneys  diie  from.^the  said  Philip  was., wholly  lost  to  him, 
the  said  plaintiff,  to  his  damage  $3000. 

To  this  declaration  the  defendants  filed^a  general  demtfr- 
rer,  and  at  the.  same  time  pleaded  the  general  issue. 

The  counsel  for  the  plaintiff  objected  to  receiving  at  the 
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same  time  n  demnrrer,  and  a  plea  to  the  whole  declaratioD , 
but  the  court  overruled  the  objection,  under  the  act  of  assem- 
bly, which  is  in  these  words:  "the  plaintiff  in  replevin,  and 
the  defendant  in  all  other  actions,  may  plead  as  many  seve-> 
ral  matters,  whether  of  law  or  fact,  as  he  shall  think  neces- 
sary for  his  defence." 

The  court,  having  sustained  the  demurrer,,  and  entered 
judgment  for  the  defendants;  the  plaintiff  has  brought  the 
cause  by  writ  of  error  into  this  court. 
'The  power  to.  license  auctioneers,  and  to  take  boQds  for 
their  good  behaviour  in  office,  not  being  one  of  the  incident 
to  a  corporation,  must  be  conferred  bjan  act  of  the  legisla- 
ture ;  and  in  executing  it,  the  corporate  body  must  conform 
to  the  act.  The  legislature  of  Virginia  conferred  this  power 
on  the  mayor,  aldermen,  and  commonalty  of  the  several  cor- 
porate towns  within  that  commonwealth,  of  which  Alexan- 
dria was  one;  "provided  that  no  such .  license  should  be 
granted  until  the  person  or  persons  requesting  the  same 
should  enter  mto  bond,  with  one  or  more  sufficient  securities, 
payable  to  tbe  mayor,  aldermen,  and  commonalty  of  such 
corporation."    This  was  a  limitation  on  the  power. 

Though  the  corporate  name  of  Alexandria  was  "  the 
mayor  and  commonalty,"  it  is  not  doubted  that  a  bond  taken 
in  pursuance  of  the  act  would  have  been  valid.    Jones,  261. 

In  the  year  1800,  when  the,  corporation  of  Alexandria 
determined  to  act  upon  this  law,  an  ordinance  was  passed 
authorising  "  the  mayor  and  commonalty"  to  grant  licenses 
to  auctioneers,  provided  that  no  such  license  should  be 
granted,  until  bond  with  sufficient  sureties  should  be  given, 
payable  to  "  the  mayor  and  commonalty."  It  may  well  be 
doubted,"  whether  this  ordinance  is  sustained  by  the  legisla- 
tive act,  in  pursuance  of  which  it  was  made.  That  act  au- 
thorised "  the  mayor,  aldermen  and  commonalty"  to  grant 
licenses  to  auctioneers,  first  taking  bonds  payable  to  the 
"  mayor,  aldermen  and  commonalty."  The  ordinance  omits 
the  "aldermen,"  both  in  the  clause  which  empowers  the 
body  to  grant  •licences,  and  in  that  which  names  the  obli- 
gees in  the  bond. 

But  supposing  this  difficulty  to  be  entirely  removed,  we 
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are  next  to  inquire  whether  the  powers  td  grant  licenses  to 
auctioneers,  and  to  take  bonds  for  the  performance  of  iheif 
duty,  which  were  given  by  the  act  of  1796'  to  the  mayor, 
aldermen  and  commonalty,  and  by  the  ordinance  of  IBQO 
to  the  mayor  and  commonalty,  haye  been  transferred  to,  and 
▼ested  in  the  common  council  of  Alexandria. 

This  depends  on  the  act  of  congress,  passed  in  1804,  ^to 
amend  the  charter  of  Alexandria."  Under  this  instrumept, 
the  corporate  body  consists  of  the  common  council  alone. 
The  ma^r  is  separated  from  them,  and  the  aldermen  artf 
discontinued.  The  power  of  the  mayor  and  commonalty 
are  not  transferred  generally  to  the  common  council,  but  the 
powers  given  them  are  specially  enumerated.  We  do  not 
fiad^in  this  enumeration,  the  power  to  ^rant  licenses  to  auc- 
tioneers. If  it  could  be  maintained  that  the  repealing 
clause  does  not  comprehend  the  act  of  1796,  still  theact 
aCmending  the  charter  changes  the  corporate  body  so  entirely, 
as  to  require  new  provisions  to  enable  it  to  execute  the 
powers  conferred  by  that  act.  The  corporate  body  is  organ- 
ized anew,  and  does  not  retain  those  parts  which  are  requir- 
ed for  the  executi(m  of  the  act  of  1796.  An  enabling  clause, 
empowering  the  common  cotmcil  to  act  in  the  particular 
case,  or  some  general  clause  which  might  embrace  the  par- 
ticular casCj  is  necessary  under  the  new  organization  of  the 
corporate  body.  It  has  been  already  said  that  we  find  no 
particular  provision,  and  the  general  powers  granted  are 
so  limited  by  the  language  of  the  grant,  that  they  cannot 
be  fairly  construed  to  comprehend  the  subject  of  licenses  to 
auctioneers. 

It  may  be  admitted  that  the  ordinance  of  180,0  is  not  re- 
pealed by  the  act  amending  the  charter.  But  that  ordinance 
is  not  adapted  to  the  new  corporate  body,  and  could  not1>e 
carried  into  execution  by  the  common  council,  till  modified 
by  some  act  of  legislation. 

The  common  council  took  up  this  subject  in  1817,  and 
passed  the  act  recited  in  the  declaration.  We  are  relieved 
from  inquiring  whether  this  act  removed  or  could  remove 
the  difiiculties  which  have  been  stated,  by  the  circumstance 
that  the  declaration  changes  the  nonfeasance,  which  is  the 
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foondation  of  the  action,  as  coraroeQcing  in.the  year  1816. 
We  do  not  think  aiiy,  law  then  existed  w;hich  empowered 
tbecomtnon  cooncil  of  Alexandria  to  license  auctioneers, 
or  to  take  bonds  for  the  faithful  performance  of  their  dutjr« 
The  injury  alleged  in  the  declaration,  as  the  foundation  of 
the  action,  is  the  omission  to  take  the  bond  required  by  law. 
Now  if  the  common  council  was  not  required  or  enabled  by 
law  to  take  a  bond,  the  action  cannot  be  sustained. 

If  the  declaration  is  to  be  considered  as  stating  the  cause 
of  action  to  be  the  granting  a  license,  without  previously 
requiring  a  bond ;  it  will  not,  we  think,  help  the  caseC  The 
common  council  has  granted  a  license  to  carry  on  the  tradie 
of  Ian  auctioneer,  which  ih^  law  did  not  empower  that  body 
to  grant.  ,  Is  the  town  responsible  for  the  losses  sustained 
by  individuals  from  the  fraudulent  conduct  of  the  auc^ 
tioneer  f  He  is  not  the  officer  or  agent  of  the-  corporatioo, 
but  is  understood  to  act  for  himself  as  entirely  as  a  tavern 
keeper,  or  any  other  person  who  may  carry  on  any  business 
under  a  license  from  the  corporate  body.' 

Is  a  municipial  corporaition,  established  for  the  general  pur- 
poses of  government,  with  limited  legislative  powers,  liable 
for  losses  consequent  on  its  having  misconstrued  the  extent 
of  its  powers,  in  granting  a  license  which  it  had  not  authority 
to  ipimt,  without  taking  that  security  for  the  conduct  ofihe 
person  obtaining  the  license  which  its  own  oidinanees  had 
been  supposed  to  require,  and  which  might  protect  those 
who  transacted  business  witb  the  person .  acting  under  the 
license  1  We  find  bo  case  in  which  this  principle  has  been 
affirmed. 

That  corporations  are  bound  by  their  contracts  is  admitted; 
that  money  corporations,  or  those  carrying  on  business  for 
themselves,  are  liable  for  torts,  is  well  settled :  but  that  a 
legislative  corporation,  established  as  a  part  of  the  govern- 
meat  of  the  country  is  liable  for  losses  sustained  by  a  non* 
feasance,  by  an  omission  of  the  corporate  body  to  observe  a 
law  of  its  own,  in  which  no  penalty  is  provided,  is  a  princi- 
ple for  which  we  can  find  no  precedent.  We  are  not  pre- 
pared to  make  one  in  this  case. 

In  permitting  the  defendant  below  to  demur  and  plead  to 
Vol.  III.— 3  B 
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the  whole' declaration,  the  circuit  court  hag  construed  the 
act  on  that  subject  as  it  has  been  construed  by  the  courts  of 
Virginia. 
There  is  no  error,  and  the  judgment  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  ofi  tbe  transcript  of  tbe 
record  from  the  circuit  court  of  the  United  States,  for  the 
district  of  Columbia,  held  in  and  for  the  county  of  Alexan- 
dria, and  was  argued  by  counsel ;  ^n  consideration  thereof, 
it  is  ordered  and  a4judged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be,  and  the  same  is 
hereby  affirmed  with  costs. 
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John  Guit,  Tu^ximrr  zk  Esbos  m.  Abkahav  Smith. 

The  plilntiff  Mow,*  t  eitiieii  of  the  jtoto  of  Kentod[y»  inttitated  a  niif  agilinl 
tbo  defendant,,  a. eiliMn  of  Loniaiana,  fer  the  reeoveiy  of  a  dabc  ioeotrad  Ia 
1808,  and  the  defendant  pleaded  bit  discbarge  by  tbe  bankrapt  law  of  Lonl- 
'  liana  in  1811 ;  under  wbicb,  according  to  tbe  provisioni  of  tbe  lawi "  as  well 
bis  person  aa  bis  future  effects"  were  for  everdiscbarged  *'  from  ell  tbe  elaioM 
of  hia  Cieditoia."  Under  tbia  law,  tbe  plaintiff,  wbose  debt  was  apeciaed  fal 
tbe  Ibt  of  tbe  defendant*a  creditors,  received  a  dividend  of  ten  per  cent  on  ble 
debt,  declared  bj  tbe  assigdees  of  tbe  defendant,  field,  that  tbe  plaintiff,  b^ 
▼oluntirily  maliihg  bimself  ji  party  to  tbose  {iroceedings,,  abandtaed  b|8  eztra- 
teiriiorial  imnunity  fiom  tbe  operation  of  the  bankrapt  law  of  Louisiana;  and 
w]u  bouod  by  that  Jaw  to  the  same  extent  to  which  the  citizens  of  Loutstana 
were  bound. 

The  plaintiff  in  error  haying  died  while  the  caoae  wu  held  nndes  adTisementy 
the  JudgOMni  wit  entered  none  pco  tnne«  aa  en  the  fiiM  day  of  .thitf  teni. 

ERROR  ta  the  4i8trict  court  of  tho  eastero  idUtrict  of 
Loauiiana. 

This  case  was  argued  at  Januaiy  term  1838^  by  Mr  LtV* 
iDgaton,  and  was  held  under  adtisement  until  this  teilii;  on 
theauggestion  of  counsel,  and  for  information  upon  the  law 
of  tbe  slate  of  Louisiana,  referred  to  in  the  opinion  of  tbe 
court. 

Mr  Justice  Johhsoit  deliYered  the  opinion  of  the  Court; 

This  case  comes  up  from  the  Louisiana  district,  bjrwrit 
of  error,  to  reverse  a  judgment  obtained  ihere  by  Smith  «#• 
Clay. 

Smith,  is  a  citizen  of  Kentucky^  and  Clay«  of  Louisiana; 
and  the  action  was  brought  td  recover  a  debt  incurred  in  the 
year  1808, 

Clay'S  defence  rests  upon  the  validity  of  a  discharge  ob-* 
tained  in  a  court  of  the  state,  under  a  lawr  of  the  state,  in 
the  year  181 1.  The  plea  sets  out  his  petiiion  to  the  court; 
his  surrender  of  his  effects;  the  schediile  of  his  debts,  in 
which  Smithes  debt  is  specified,  as  also  the  payment  to  him 
of  ten  per  cent,  the  ^dividend  declaited  by  the  as9ignees  of 
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the  t>ankrapt ;  and  the  judgment  of  the  court,  rendered  in 
pursuance  of  the  consent  of  more  than  a  majority  of  his  cre- 
ditors in  number  and  amount,  that  he  be  discharged,  "as 
well  his  person  as  his  future  effects,  from  all  the  claims  of 
his  creditors."  The  language  of  the  plea  is,  ^'  upon  which 
said  petition,  the  usual  proceedings  being  had  thereon,  the 
said  plaintiff  ^nd  other  creditor»>  and  said  defendant  being 
parties  thereto,  the  said  Supreme  court  by  their  final  decree 
pronounced  in  the  premises,  on  the  15|h  of  June/lSil,  de- 
clared the  said  defendant,  as  well  his  person  as  his  subse- 
quently acquired  property  and  effects,  for  ever  released  from 
aU  claims,  debts,  and  demands,''  &c.  previously  due. 

This  plea  is  demurred  to,  and  thus  the  question  is  raised, 
whether  Smith,  by  vohintarUy  making  himself  party  to  such 
proceedings,  has  not  abanaoned  his  extra-territorial  immu- 
nity from  the  operation  of  the  bankrupt  laws  of  Louisiana. 

We  are  of  opinion  that  be  did ;  and  was  bound  by  the  de- 
cision of  the  state  cc  art  to  the  same  extent  to  which  the 
citizens  of  that  state  were  bound. 
.  Judgment  reversed. 

Case  remanded,  with  instructions  to  enter  judgment  for 
defendant  there.  And  in  consequence  of  the  death  of  Clay, 
while  the  cause  was  held  under,  advisement,  th^t  it  be  en- 
tered, nunc  pro  tunc,  as  on  the  first  day  of  this  term. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  coui:t  of  the  United  States  for  the 
district  of  Louisiana,  and  Was  argued  Kjr  counsel;  on  consi- 
deration whereof,  it  is  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  district  court  in  this  cause  bcj 
and  the  same  is  hereby  reversed,  and  that  the  cause  be,  and 
the  same  is  remanded  to  the  said  district  court,  with  instruc- 
tions to  the  said  court  to  enter  judgment  for  John  Clay,  the 
defendant  in  said  court.  And  it  is  further  ordered  by  the 
court,  that  in  consequence  of  the  death  of  the  said  Clay, 
while  this  cause  was  held  under  advisement,  that  judgment 
be  entered,  nunc  pro  tunc,  as  on  the  first  day  of  this  term* 
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WiLUAx  Pasmnb,  PLAii«TiFr  iH  EsBOB  0#.  Jajos  .Armor  avd 
T.'W.  Oakbt,  Stnucb  of  thb  Grxditobs  of  Jakeb  Askob. 

Error  from  the  district  court  of  Lonlsiana.  Tbo  record  coniisted  of  the  petition, 
the,  aiiflwer,  tW  whole  tf^stimony,  m  well  depotitions  «•  documeots,  introduced 
by  cither  party,  and  the  fiat  of  the  judge,  thai  Armor,  the  plaintiflT  below,  reco?er 
the  debt  as  demanded.  The  difficulty  is  to  decide  qoider  what  character  we 
■ball  consider  this  reference  to  the  revising  power  of  this  court.  If  treated 
strictly  as  a  writ  of  error,  it  is  certainly  not  an  attribute  of  that  writ*  according 
to  the  common  law  doctrine,  to  subinit  the  testimony  as  well- as  the  Iftw  of  the 
case  to  the  revision  of  this  court;  and  (hen  there  is  no  mode  in  which  the 
court  can  treat  thia  case,  but  in  the  nature  of  a  bill  of  exceptions.  The  court 
is  not  at  liberty  to  treat  this  case  a's  an  appeal  in  a  court  of  equity  jurisdic- 
tion, under  the  act  of  1808 ;  because  the  party  ha^  not  brought  up  his  cause  by 
appeal,  but  by  writ  of  error.    [426] 

F.  at  New  Orleans,  was  the  correspondent  of  P.  at  Boston,  received  goods  from 
hkn  on  consignaiient,  anc»  was  from  time  to  time  directed  to  purchase  produce, 
and  ship  the  same  to  P.,  and  was  instructed  to  draw  on  P.  for  (he  funds  to  pay 
for  the  same.  When  he  made  purchases,  *'  the  bills  of  parcels  were  made  out 
in  (he  name  of  F.,  and  the  accounts  assured  in  the  books  of  the  different  mer- 
chants in  his  name."  The  general  course  of  the  business  was,  that  P»  sent 
out,. in  his  own  vessels,  merciiandise  to  F.  which  was  sold  by  F.,  and  F.  at 
the  request  of  P.  purchased  from  merchants  in  New' Orleane'' produce,  and 
shipped  the  same  as  ordered  by  P. ;  and  to  put  himself  in  funds  for  (he  aam^ 
when  necessary,  drew  bills  of  evchaoge  on  P.,  who  had  elways,  until  the  pre- 
sentation of  the  bills  on  which  this  suit  was  brought,  accepted  and  paid  tbo 
same  ^  but  he  did  not  in  his  purchases  act  uqder  the  IdCi  that  he  was  restricted 
in  his  purchases  to  the  drawing  of  bills  fot  the  payment  of  the  articles  por- 
chaied  for  P.  F.  purchased  a  quantity  of  tobacco  lb  be  ahipped  Id  P«,  and 
payment  for  the  same  in  bills' on  P.  made  a  particular  part  of  the  coptraci  for 
(he  purchase.  At  the  time  of  the  purchase,  F.  showed  to  the  vendor  of  the 
tobacco  the  letters  from  P.,  ordering  the  purchase  and  shipment  of  thd  same. 
Some  of  the  bills  drawn  by  F.  on  P/,  and  which  were  deliyered  to  the  vendor 
of  the  tobacco  in  payment  for  the  same,  were  refused  acceptance  and  payr 
moot,  and  this  suit  was  instituted  for  the  recovery  of  the  amount  of  the>bills 
from  P.    Held,  that  P.  was  not  liable  to  pay  the  bills.    [426] 

The  geneial  rule  is,  that  t  jirincipal  is  bound  by  the  act  of  his  agent  no  fiirther 
than  he  authorises  that  agent  td  bind  him ;  but  the  extent  of  the  power  given 
to  an  agent  is  decided  as  well  from  facts  as  from  express  delegation.  In  the 
esti|(iate  or  application  of  such  facts,  the  law  has  regard  to  public  security,  and 
often  applies  (be  rule  **  that  he  who  trusts  must  pay.'*  So  also,  collusion  with 
an  agent  to  get  a  debt  paid  through  the  intervention  of  one  in  failing  eireum'- 
etaneea,  has  been  held  to  ndake  the  principal  liable  on  the  ground  of  immoral 
dealing.     [4281 

A  bUl^f  exchange  is  (he  substitute  for  the  actual  transinission  of  money  by  sea 
or  land.    Power  therefore  to  draw  on  a  house  in  good  credit,  ao'd  to  throw  the 
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billi  upon  .the  mftrket,  i«  equivAtont  lo  a  deposit  of  cash  in  the  Tiulti  of  the 
agent.  There  it  not  the  leatt  tittle,  of  evidence  In  this  eanie  to  ibW  that  P. 
meant  to  use  the  credit  of  the  drawer  of  tbe'bjlls  on  which  the  suit  is  brought, 
or  to  authorise  him  to  pledge  his  credit  in  any  thing  but  the  negotiation  of  the 
bills.  This  depended  on  the  confidence  which  jnerchantf  of  New  Orleans 
who  wished  to  remit  would  place  in  the  solvency  and  integrity  of  the  draper 
and.drawee;  and  had  no  connection  irhatever  with  the  application  of  the  mo* 
utey  thus  raised  to  (he  purchases  ordered  by  this  principal.  As  to  those  pur- 
chases, the  agent  was  authorised  to  go  no  further  that)  to  apply  the  funds 
deposited  with  him.    [428]. 

Of  the  geiMral  power  Jo  protest  the  bills,  of  one  who  nas  overdrawn,  there  can 
be  no  question;  for  it  is  (he  only  security  which  one 'who  gives  a  power  to 
-  ^raw  bills,  and  throw  them  on  the  market,  has  against  the  bad  foith  of  his  eot^ 
respondent.  He  takes  the  risk  of  paying  the  damages,  if  in  fjiult ;  or  of  throw- 
ing them  on  the  other,-  if  he  has  actually  abused  his  trust.  It  is  a  question 
betv^een  him  and  his  correspondent.    14S§1 

The  currency  which  a  merchant  mi^  give-to  bills  drawn  on  Mm  by  a  eorretpon* 
dent,  by  paynient  of  auch  bills,  does  not  deprive  him  of  the  security  ha  has 
a  right  to,  by  refusing  his  acceptance  of  other  bills  so  drawn.    [480] 

It  does  not  affect  the  merits  of  this  cause,  that  the  original  contract  was  niade 
for  a  payment  in  bills.  Such  was  not  the  negotiation  to  which  P.  had  limited 
F. ;  it  was  no  more  between  P.  and  the  vendor  of  the  tobaeco*than  a  purchase 
of  bills  with  the  cash  received  for  the  tobacco.    [4S0] 

THIS  was  a  writ  of  err<Mr  to  the  circuit  court  for  the  east* 
ern  district  of  Louisiana. 

James  Armor,  a  merchant  of  New  Orleans,  sued  William 
Parsonsy  a.  merchant  of  Boston^  in  the  parish  court  of  New 
Orleans,  by  petition,  setting  forth,  that  in  June  1825,  hie  sold 
to  one  Eben  Fiske,  acting  as  the  ageiit  of  .Parsons,  tobacco 
to  the  ambunt  of  $17^311  99,  in  consideration  whereof 
Fiske  drew  sundry  bills  of  lexchange  on  Parisons,  all  which 
were  honoured  and  paid,,  except  two,  one  for  $1443  29, 
and  the  other  for  $4123  71,  which  were  not  accepted  or 
paid ;  and  charging  that  Parsons  owes  lym  the  amount  of  the 
two  bills,  viz.'  $5567.  Certain  merchants  of  New  Orleans 
were  sued  as  garnishises  of  Parsons.  The  cause  was  duly 
removed  into  the  circuit  court  of  the  United  States;  and 
James  Armor  having  failed,  he  himself  and  Qakey  were 
appointed  syndics  of  his  creditors. 

Some  objection  to  the  jurisdiction  was  taken,  and  over- 
ruled ;  and  a  general  answer  put  in,  by  Parsons,  denying  his 
liability. 

The  bills  of  exchange  were  dated  July  2,  1825  ;  one  was 
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for  #1443  29,  at  60  days;  the  other,  for  $4123  71.    The 
drawing,  presehtment,  and  protest  of  these  bills  were  proved. 

When  the  cause  came  to  be  heard,  both  parties  waived  the 
trial  by  jury,  and  agreed  that  the  court  should  decide  whe- 
ther the  defendant  was  responsible  to  the  plaintiffs,  upon  the 
facts  as  they  appear  disclosed  in  writing,  and  filed  in  the 
case. 

The  papers  filed  in  the  case,  and  brought  up  ivith  the  re- 
cord, contained  admissions  that,  by  the  laws  of  Massachusetts, 
the  rate  of  interest  is  six  per  centum  per  annum,  and  ten  pet 
cent,  damages  on  protested  bills  of  exchange ;  and  that,  by 
the  laws  of  Louisiana,  the  interest  is  five  per  cent,  per  an- 
num on  bills  protested  from  the  date  of  protest,  and  the  like 
damages  of  ten  per  centum. 

The  depositions  and  the  evidence  in  the  cause  were  also  in 
the .  record,  set  out  at  large.  The  depositions  proved  the 
course  and  nature  of  the  business  carried  on  by  Eben  Fiske  at 
New  Orleans,  and  also  the  particulars  of  some  of  the  trans- 
actions between  Mr  Parsons  and  Mr  Fiske.  The  deposition 
of  Mr  Fiske  states  these  transactions  and  their  character 
more  fiilly.    The  deposition  is  as  follows  : 

Eben  Fiske,  a  commission  merchant  in  New  Orleans  in 
1825,  a  witness  for  plaintiffs,  states  that  in  the  fall  of  the 
year  1821  he  commenced  transacting  business  for  the  de- 
fendant, Mr  Parsons  of  Boston,  in  the  city  of  New  Orleans, 
and  sa  continued  up  to  the  latter  end  of  the  summer  of  1825. 
That  during  this  period,  between  1821  up  to  1825,  witness 
was  the  only  person  transacting  business  for  said  William 
Parsons  in  the  city  of  New  Orleans.  That  the  general  course 
of  the  transactions  between  them  was,  that  the  said  Par-, 
sons  sent  out  to  New  Orleans  iron,  steel,  nails,  brads;  &c. 
consigned  to  witness,  which  he,  witness,  would  sell  as  occa- 
sion offered,  most  frequently  oil  credit.  That  the  vessels  of 
said  Parsons  visited  New  Orleans  every  year,  when  witness, 
oh  account  of  said  Parsons,  purchased  from  the  merchants 
of  New  Orleans  tobacco,  cotton,  logwood,  and  such  articles 
as  Mr  Parsons  would  request,  which  were  put  on  board  the 
vessels  of  said  Parsons,  and  on  his  account  transported  to 
different  ports  in  Europe  and  America.    To  put  himself  in 
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fbiids  for  these  purchases  so  made,  witness  drew  his  bills  of 
exchaoge  on  said  Parsons  of  Boston,  which  had  always  been 
duly  accepted^  and  paid  up  to  the  month  of  August  1825, 
wheiY  the  first  bill,  so  drawn  by- witness  on  said  Parsons,  was 
protested.  The  purchases  so  made  by  witness  each  year,  in 
the  businejss  season,  for  .the  articles  required  by  Mr  Par- 
sons, were  to  a  large  amount,  from  fifty  thousand  to  one 
hundred  thousand  dollars  annually:  that  accounts  current 
were  kept  between  them,  witness  and  said  Parsons;  that 
witness  would  charge  said  Parsons  with  purchases  made  for 
him,  as^ell  as  for  the  disbursements  of  his  vessels  and. other 
expenses  and  charges,  and  would  credit  said  Parsons  with 
bills  drawn  on  him  from  time  to  time,  and  the  proceeds  of 
nails,  iron,  steel,  &c.  as  sold.  The  nature  of  transactions 
between  witness  and  said  Parsons  will  appear  from  the  ac- 
counts. 

In  June  1825,  witness  purchased,  on  account  of  said  Par- 
sons, from  James  Armor,  a  merchant  of  New  Orleans,  one 
hundred  and  eighty  hogsheads  of  tobacco,  the  nett  amount  of 
which  (after  deducting,  as  customary,  one  half  of  the  expenses 
of  cooperage)  was  $17,311  92  cents,  for  which  witness  drew 
bills  of  exchange  at  sixty  days  sight,  on  William  Parsons  at 
Boston,  all  of  which  were  paid,  except  two :  to  wit,  one  bill 
for  $1443  29  cents,  and  tbe  other  for  $4123  7i  cents,  which 
said  two  last  bills  were  protested  for  non-acceptance  and 
non-payment  by  the  said  Parsons.  At  the  time  witness  went 
to  said  Armor  to  purchase  said  tobacco,  he-  stated  to  said 
Armor  that  he  was  about  to  purchase  the  same  on  account  of 
William  Parsons,  and  that  he  would  give  bills  on  the  said 
Parsons.  Witness  .then  showed  said  Armor  the  letters  of  said 
Parsons  which  refer  to  the  order  for  purchasing  tobacco  for 
loading  the  Mary  and  Bet&ey  i  witness,  on  some  occasions, 
would  show  letters  of  said  Parsons  to  merchants  inlfew 
Orleans  from  whom  he  was  about  making  purchases,  but  did 
not  show  all  said  letters. 

From  the  course  of  business  between  witness  and  said 
Parsons  for  the  sevtsral  years  that  be  had  been  transacting 
btti(iness  for  said  Parsons  in  New  OrleaQs,  their  busineps  had 
become  generally  known  in  said  city;  and  from  the  great 
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number  .of  bills  which  witness  had  annually  drawn  on  said 
Parsons,  these  bills  had  gained  currency  in  the  market  of 
New  Orleans,  and  he  has  no  doubt  that  they  were  received 
by  the  several  merchants  who  took  them,  under  the  firm 
conviction  that  Parsons  would  accept;  at  the  time  the  pur- 
chase was  made  from -Mr  Armor  in  1825,  two  vessels,  the 
Mary  and  Betsey,  belonging  to  said  Parsons,  were  lying 
in  the  port  of  New  Orleans,  waiting  for  cargoes  of  tobaccoj 
which  witaess  had  been  instructed  by  said  Parsons  to  pu^ 
chase  for  him ;  witness  purchased,  in  1824,  tobacco  from 
Jam^s  Armor  for  William  Parsons,  and  which  was  paid  for 
by  drawing  bills  on  said  Parsons  by  witness,  all  of  which 
were  duly  paid  by  William  Parsons.  The  one  hundred  and 
eighty  hogsheads  of  tobacco  referred  to  were,  after  they 
were  so  purchased  from  James  Armor,  shipped  on  William 
Parson's  account  on  board  his  vessels  aforesaid  to  Europe* 
At  the  time,  in  August  18$S5,'When  William  Parsons  begad 
to  protest  the  bills  of  witness,  he,  witness^  had  on  hand  a 
quantity  of  steel  belonging  to  said  Parsons  unsold,  and  had 
also  sold  iron,  nails,  &c.  to  a  considerable  amount,  which 
was  not  then  due,  and  which  could  not  be  applied  to  the 
purchaises. 

In  the  balance  of  $11,631  23  cents  against  witness,  as  pl»r 
account  current  in  November  1824,  were  included  some  of 
witness's  exchange  on  Mr  Parsons,  as  witness  had  overdrawn 
the  amount  of  purchases,  having  sustained  a  very  heavy  loss 
by  the  failure  of  A.  Fiske,  in  1822. 

In  the  season  of  1825,  the  purchases  of  witness  for  Mr 
Parsons,  and  the  disbursements  of  his  vessels,  and  the  amount 
of  dcafts  drawn  after  the  rendition  of  accounts  in  November 
1824,  up  to  the  close  of  operations  in  purchasing  aiid  draw- 
ing in  1825,  will  appear  from -correspondence  and  accounts* 
The  amount  of  bills  drawn  in  1825^  and  which  were  pro- 
tested by  Mr  Parsons,  was  about  $39,137  79  cents.;,  wit- 
ness, from  his  declarations,  and  the  course  of  his  business, 
must  have  been  known  as  acting  for  Mr  Parsons  in  these 
purchases  of  the  merchants  of  New  Orleans..  The  vessels 
of  Mr  Parsons  bad  left  the  port  of  Orleans  previous  to  any 
Vol.  III.— 3  C 
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iaieHigeDce  having  been  receiyed  at. New  Orleans  6f  his. 
protesting  witness's  bills. 

Witness  states  that,  when  he  niade  purchases,  the  bills  jof 
parcels  wej:e  made  out  in  witnesses  awn  name.}  and  the;ac« 
fx>unts  assured  in  the  books  of  Ifie  different  merchants  i'nhii 
name;  that  this  is  the  usual  manner  in  which  bills  of  parcels 
are  made  out,  and  accounts  kept  in  "New  Orleans,  although  it 
may  be  well  known  between  the  parties  that  this  mei:<ifaant 
who  sells^is  selling  the  properly  of  others  on  commission, 
and  that  he  who  buys  is  buying  as  the  agent  Qt  another. 

Witness  had  been  instructed,  as  appears  by  the  letters  of 
l|{r  Parsons,  to  re-sell  any  tobacco  not  suited  tp  the  market 
to  which  Mr  P.  was  shipping,  when,  in  purchasing  a' lot,  be, 
witness,  should  be  obliged  to  take  some  of  such  qiiality^ 
witness  did  accordingly  re-sell  a  f<^w  hogsheads,,  which  had 
been  principally  purchased  from  Bedford,  Breedfove  and 
Robesoa.  Captain  Mayo  was  then  here  with  the  Mary. 
Witness,  by  his  letters  of  the  1st  of  July  1825,  informed  Mr 
Parsons  that  he  bad  purchased  on.e  hundred  and  forty  hogs^ 
heads,  whieb  was  stowed  on  th^  7tb  of  the  same  month, 
previous  to  wni.ch  the  tobacco  had  been  weighed^  and  found 
to  be  only  one  hundred  and  thirty-two  hogsheads.  No  re- 
ference was  nvade  to  that  of  the  1st  ^f  July,  as  witness. wrote, 
in  haste,  being  about  dispatching  the  Betsey  and  Mary*  Th9 
information  of  Captain  Mayo,  as  given  to  Mr  Parsons,  as  ap- 
pears from  Mr  Parsons's  letters,  that  fae,,witnes£r,  was  seiling 
tobacco  to  the  extent  it  wab  construed  by  Mr  Psirsotis,  as 
^e  states  in  his  letters,  was  incorrect,  as  witness  had  only 
re-sold  as  before  stated. 

Cross-examined.  Fiske  was  a  commission  mercbant^iii 
New  Orleans,  and  was  the  correspondetit  of  Parsons,  from 
whom,  he  received  goods  on  consignment  for  sale,4md  trans- 
acted his  business  exclusively  in  New  Orleans,  from  the  year 
18^t  to  the  month  of  July  1825 ;  and  in  all  purchases  made 
by  Fiske  for  Parsons,  he,  Fiske,  received  the  accounts  and 
transacted  the  business  in  his  own  name,  and  never  si|;ped 
his  name  as  agetit  for  Parsons. 

EBEN  FISKE. 
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The  whole  correspondeDcebetweea  Mr  Parsons  and  ilben 
FJske  was  set  forth  at  large  in  the  record,  commencing  Oh 
tne  19th  of  October  1821,  and  terminating  on  the  19th  of 
November  1825. 

The  first  letter  from  the  plaintiff  in  error  to*£ben  Fisk'e, 
wa9  dated  October  1,  1821 ;  and  the  letter  under  the  autho- 
rity in  which  their  transactions  commenced^  was  dated  Oc-. 
tober  19,  1821.    Those  letters  were  as  follows : 

Soston,  October  Itf,  1821. 
Mb  Ebe^  Fiske, 

Sir :  I  am  sorry  atany  time, especially  at  the  commence- 
ment of  a  correspondence  with  you^  to  request  a  favour, 
which  you  may  think  unpleasant,  but  hope  you  may  be  in- 
duced to  comply  with.  My  request  is,  that  you  would  call 
on  Messrs  William  and  Nathaniel  Wyer,  for  advice  respect- 
ing a  balance  I  have  in  their  hands,  but  at  my  risk.  You 
havox  above  a  copy  of  part  of  their  letter  to  me,  dated  27th 
February  1819 ;  from  that  to  the  present  day,  I  have  not 
been  able  to  get  any  reply  from  them  to  my  letters  on  that 
subject.  I  wish  you  to  call  on  them  for  an  explanation ; 
if  they  have  received  the  money,  please  to  receive  it  from 
them;  if  they  have  not,  presuming  you  must  know  the  per- 
ioQ  who  purchased  the  steel,  you  can  determine  if  it  can 
ever  be  collected.  I  wish  you  to  pursue  such  measures  to 
have  th^  debt  collected,  as  if  it  was  your  own. 

I  enclose  you  a  letter  for  Messrs  Wyer:  after  reading, 
please  to  seal,  and  hand  it- to  thenu 

I  am,  very  respectfully,  your  humble  servant, 

WILLIAM  PARSONS. 

Boston,  October  19fA,  1821. 
Mr  Eben  Fiskc, 

Sir :  1  am  sorry  I  had  not  the  pleasure  of  a  personal  in- 
terview with  you,  when  you  were  in  Boston ;  I  received  your 
letter.  I  have  concluded  to  send  the  brig  Betsey,  John  Vir- 
gin master,  for  New  Orleans.  She  will  probably  sail  next 
week ;  if  you  can  purchase  one  hundred  and  fifty  hogsheads  of 
very  good  old  tobacco,  should  there  be  any  at  market ;  one 
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httodtcid  baljes  of  clean  white  Tennessee  or  Alabama  cottoo; 
and  to  fill  up  with  good  Campeachy  logwood  ;  the  tobacco 
not  to  cost  more  than,  4  or  4i  dollars,  the  logwood  from. 
18  to  22  dollars;  if  higher  than  that,  take  only  as  roach  as 
will  stow  in  breakage,  and  fill  up  with  tobacco  and  cotton, 
one  half  each.  If  these  articles  can  be  procured,  I  wish  it 
done  at  once:  if  the  tobacco  cannot  b&  procured  by  the 
brig,  I  will  give  captain  Virgin  instructions  to  communicate 
to  you  what  to  load  the  vessel  with.  You  will  please  draw 
onme  for  the  funds  to  pay  for  the  cargo* 

I  am,  &c. 

WILLIAM  PARSQNS. 

October  30f  A.  You  will  please  to  supply  captain  Virgin 
with  his  adventure,  and  take  his  draft  on  me  for  the  amount, 
mj'itn  or  twelve  hundred  dollars,  which  shall  be  duly  hon- 
oured, or  charge  me  with  the  amount,  in  account  f  abo  fur^ 
nish  captain  Virgin  with  the  adventures  for  some  others,. and 
charge  to  account  as  above. 

I  am,  respectfully,  your  humble  servant, 

WILLIAM  PARSONS. 

On  the  9th  of  June  jemdon  the  8tb  of  August  1825,  th^ 
pkuntiff  in  error  wrote  to  Eben  Fiske,  as  follows: 

BoatoHf  June  9,  1825. 
Ms  Ebbn  Fiske, 

Dear  Sir:  I  have  your  favours  of  the  90th  of  April  and  . 
5th  of  May.  I  wish  thai  your  opinion  may  prove  correct, 
and  that  tobacco  may  be  at  such  a  price  that  you  may  be. 
able  to  load  the  Mary  and  Betsey.  The  Mary,  from  my  let- 
ters to  JDaptain  Mayo  and  yourself,  I  think  you^ will  load, 
but  fear  the  market  in  Gibraltar  will  not  rise  in  proportiom 
From  my  lost  accounts,  Mr  9prague  was  selling  at  ^7}  per 
cwt.  The  article  in  Gottenburg,  late  in  April;  was  very 
cluH^  and  had  risen  but  a  very  trifle.  If  the  Betsey  cannot 
be  loaded  for  Gottenburg,  get  a  freight  for  her  for  New 
York  or  Boston,  or  any  northern  port.  Apply  all  the  funds 
you  have,  and  which  you  say  will  be  convenient  for  you  to 
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iiiYest,  to  load  the  Mary.  It  will  not  answer  to  piirahaie 
for  the  Gibraltar  and  Gottcnburg  markets  lor  another  vpyr 
age,  to  stand  at  a  higher  rate  than  my  limits.  You  may 
possibly  be  able  to  purchase  iwo  hundred  hogsheads  of 
very  fine,  not  to  go  higher  than  6i  cents*  By  purchasing 
late,  you  will  be  able  to  apply  the  proceec|s  of  naih  sold, 
which  will  then  be  due.  As  you  have  given  me  assurances 
that  you  will  apply  all  my  funds  in  your  hands  at  that  period, 
I  cannot  have  any  doubt  oh  the  subject. 

The  Betsey  is  insured  in  this  city.  The  papers  must  be 
clear  and  regular,  to  recover  from  the  underwriters.  I  <en* 
close  a  letter  for  Captain  Wallis,  should  he  be  with  you,  in 
conformity  with  what  I  write  you.  Your  diraft  of  the  6th  of 
April,  to  John  Clark,  sixty  days,  for  |372  18  cents,  without 
advice,  has  been  paid. 

I  am  respectfully,  your  humble  servant, 

WILLIAM  PARSONS. 

Boston,  August  B,  1825. 
Mr  Eben  Fiske, 

Dear  Sir :  I  wrote  you  on  the  26th  of  July  and  4th  in- 
stant. I  now  enclose  you  an  abstract  of  my  account  with 
you.  From  my  letters  to  you  the  past  season,  you  ^wlll 
readily  perceive  my  determination  to  have  my  account  set- 
tled with  you  this  season.  The  payment  for  the  one  hun- 
dred and  thirty-two  hoglsheads  of  tobacco  you  purchased  to 
ship  to  Boston,  I  shall  not  accept  for  until  I  receive  it  my- 
self, or  by  my  agents.  .  If,  from  any  cause,  it  should  not  be 
shipped  before  you  receive  this,  I  request  you  to  deliver  it 
to  Messrs  Howard  and  Merry ;  also,  any  nails  or  steel  you 
may  have  unsold,  or  the  notes  received  for  any  nails  or  steel 
which  are  not  paid  for :  also,  Mrs  Richards's  note,  a  bad 
debt,  for  $673  23  cents.  Their  receipt  shall  be  evidence 
for  me  to  pay  any  balance  that  may  be  due  on  settlement  of 
the  account.  Your  drafts  not  come  to  hand,  to  a  larger 
amount  than  the  last  of  the  one  hundred  and  thirty-two 
hogsheads  of  tobacco,  will  give  you  time  to  comply  with  the 
foregoing  requisition  fre.m  me. 

I  am,  respectfully,  your  humble  servant, 

WILLIAM  PARSONS. 


J 
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Th«  letter  advising  of  the  dFafts,.  which'Vere  the  ^object 
of  the  suit)  was  this  following: 

I{m  Orlean3y2d  of  July ^  1825; 

WlIkLlAM  PikltSONS,  £81%. 

Srr^:  I  hate  drawn  on  you  tilis  date»  for  three  drafts,  as 
foltowsy  favour.  John  Clark, 

No*  42,  for  ^4123  71  cents,  60  dayn,  three  per  cent  dts- 
count,  net  4(4000. 

No»  43,^^  for  1 1443  29  cents,  60  days,  three  p^r  cent  dis- 
count, net  i^l400« 

Noi.44»  for  $1631  75  cents,  60  days,,  three  per  ceni  dis- 
count, net  $1583. 

The  above*  are  in  place  of  exchange,  advised  under  dates 
of  yesterday,  of  the^same  numbers,«and  which  by  mistake 
were  drawn  ior  the  iiet  4unpunt,  instead  of  the  gross.  The 
same  are  destroyed. 

I  am,  respectfully,  your  obedient  servant, 

EBEN  FISKE. 

Judgment  was  given  for  the  plaintiSs  in  the  circuit  court, 
whereupon  the  defendant. brought  this  writ'  of  error. 

Such  of  the  facts  and  correspondence  as  Were  considered 
important,  and  which  have  been  omitted  in  this  statement,' 
are  referred  to  in  the  opinion  of^the  court. 

The.  errors.  asMgned  were : 

1.  Fiske  was  not  the  agent,  of  Parsons,  nor  was  he  au- 
thorized to  purchase  on  Parsons's  account. 

2.  The  mercnandise  was  not  in  fact  sold  on  the  credit  6f 
Parsons,  but  on  the  credit  of  Fiske, .  or.  on  the  belief  that 
Parsons  would  accept  his^biUs. 

3.  The  facts  and  correspondence  do  not  show  that  Par- 
sons was  bound  to  accept  the  bills. 

Mr  Livmgston  and  Mr  Webster,  for  the  plaintiff  in  error ; 
after  an  examination  of  the  facts  of  the  case,  contended  : 
that  the  principle  upon  which  the  court  below  had  proceed- 
ed, would  make  Parsons  liable  for  all  the  bills  drawn  ,by 
Fiske  in  the  course  of  his  business  in  New  Orleans.    The 
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real  nature  of  the  transqictions  between  Fiske  and  the  plain- 
tiff were  fully  shown  by  the  testimony  of  Fiske.,  It  was  a 
dealing  between  a  iTactor  and  his  principal;  4he  principal 
being  abrqad-  and  not  known.  In  such  a  case  the  factor 
alone  is  liable..  Paley  on  Agency,  257.  1  Bos.  &  Pul.  363. 
3  Bos.  &  Pul.  489.  Buller's  Nisi  Prius,  130.-  4  Taunt.  Rep. 
574. 

It  is  agreed  that  Armor  can  only  make  Parsons  liable  as 
a  purchaser  of  the  property.  2  Livermore,  199.  If  Fiske 
was  the  purchaser,  Parsons  was  not  liable. 

Parsons  could  only  be  liable  on  one  of  two  grounds ;  either 
that  the  original  credit  was  given  to  himyor  that  Fiske  was 
authorised  to  draw  on  him  for  the  purchases  specifically. 
These^are  not.  supported  by  the  evidencet 

All  authority  to  draw  gives  a  right  to  the  holder  of  .the 
bill  as  holder,  not  to  the  vendor  of  the  goods  as  vendor,  in 
payment  of  which  the  bill  was  given.  Suppose  Fiske  had 
drawn  two  bills,  one  for  the  payment  of  the  goods,  th^  other 
for  his  own  use.  The  refusal  of  Parsons  to  accept  the  billii 
would  have  made  him  liable  to  Fiske  only. 

The  case  of  Cooledge  t;^.  Payson,  2  Wheat.  66^  dercides 
that  the  drawer  is  liable  to  pay  a  bill  after  a  particular  pro^ 
niise^to  accept  it.  Cited  also,  Shimmqlpennick  va.  Bayard, 
1  Peters,  264.  The  doctrine  contended  for,  on  the  part  of  the 
plaintiff  below,  would  render  Parsons  liable  both  to  the 
vendor  and  tb  Fiske.  To  Fiske,  by  non-acceptance  of  the 
bill ;  to  the  vendor^  for  the  goods.  If  both  cap  recover  there 
would  be  two  concurrent  creditors  for  the  same  debt;  which 
is  impossible,  according  to  the  cases  cited:     15  East,  64. 

The  case  is  then  one  of  factor  and  principal  abroad;  and 
the  case  in  Taunton  shoWs,  that  the  situation  of  the  foreign 
principal  is  not  altered,  whether  or  not  the  goods  came  to 
hjsr  hands. 

There  is  nothing  in  the  correspondence  which  will  author- 
ise the  assertion,  that  there  was  a  general  direction  to  buy 
the  particular  property  on  Inlls.  tt  is  said  Fiske  was  the  ge- 
neral agent;  we  say  be  was  the  factor. 

Mr  Jones,  for  the  defendant,  argued  ;  that  there  was  evi- 
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dence  in  the  case  sufficient  to  show  that  Fiske  was  the  agent, 
and  Parsons  the  principal  in  the  transactions  out  of  which 
the  claims  arose,  and  that  Fiske  had  power  to  draw  the  bills. 

A  commission  merchant  may  not  be  an  agent,  but  their 
characters  are  perfectly  consistent ;  and  in  the  case  before 
the  court,  the  articles  were  not  purchased  on  account  of  the 
agent,  but  for  Parsons.  If  one  is  in  the  habit  of  purchasing 
for  another,  as  Fiske  was  in  this  case,  and  so  acting  for  four 
years ;  this  is  evidence  of  agency,  in  the  absence  of  proof  to 
show  that  it  bad  ceased.  Though  the  agent  should  exceed 
his  private  instructions,  it  would  not  affect  those  who  deal 
with  him  as  agent,  or  impair  their  claims  on  the  principal. 

In  this  case  there  is  no  complaint  that  the  instructions 
were  exceeded;  the  reason  for.  not  paying  the  bills  was  not 
this,  but  that  a  balance  was  due  from  the  agent  to  the  prin- 
cipal, and  that  he  should  have  paid  for  the  purchases  out  of 
funds  in*  his  own  hands. 

He  had  authorised  Fiske  to  draw,  without  regard  to  the 
balance  due  to  him. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  cause  is  brought  up  by  writ  of  error  from  the  district 
court  of  Louisiana  district,  exercising  circuit  court  jurisdic- 
tion, in  a  suit  in  which  the  cause  of  action  was  in  the  nature 
of  a  quantunii  valebat,  for  a  quantity  of  tobacco  sold ;  but  ac- 
cording to  the  practice  of  that  court,  the  suit  was  prosecuted 
in  the  forms  of  the  civil  law,  land  the  judgment  rendered  by 
the  court,  the  parties  having  waived  the  trial  by  jury.  The 
record  consists  of  the  petition,  the  answer,  the  whole  testi- 
mony, as  well  depoi^itions  as  documents,  introduced  by  either 
party,  and  the  fiat  of  the  judge  that  Armor,  the  plaintiff  be- 
low, recover  the  debt  as  demanded. 

In  the  argument,  counsel  considered  the  cause  as  in 
nature  of  a  case  stated,  that  is,  a  substitute  for  a  special 
verdict;  but  this  court  could  not  avoid  noticing  that  the  pre- 
cedent might  involve  it  in  the  necessity  of  exercising  juris- 
diction over  cases  of  a  very  different  character.  This  writ 
of  error  does  not  bring  up  a  mere  statement  of  facts,  but  a 
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mass  of  testimony,  and  however  consistent  and  reconcila-; 
ble  the  testimony  may  be  in  this  case,  it  may  be  very  dif- 
ferent in  future  causesLComing  up  from  the  same  quarter,  and 
by  means  of  the  same  process. 

The  difficulty  is  to  decide  under  vi^hat  character  we  shall 
consider  the  present  reference  to  the  revising  power  of  this 
court.  If  treated  strictly  as  a  writ  of  error,  it  is  certainly 
not  an  attribute  of  that  writ,  according  to  common  law  doc-  . 
tribe,  to  submit  the  testimony  as  well  as  the  law  of  the  case 
talhe  revision  of  this  court;  and  then  there  is  no  mode  in 
which  we  could  treat  the  case,  but  in  the  naturo  of  a  bill^f 
exceptions;  that  is,  to  confine  ourselves  entirely  to  the  ques- 
tion, whether,  giving  the  utmost  force  to  the  testimony  in  favour 
of  the  party  in  possession  of  the  judgment  below,  be  was  le- 
gally entitled  to  a  judgment.  But  this  would  often  lead  this 
court  to  decide  upon  a  case  widely  different  from  that  acted 
upon  in  the  court  below.  There  may  be  conflicting  testimony, 
and  questions  of  credibility  in  the  cause,  which  this  court 
would  be  compelled  to  pass  by.  This  would  be  increasing 
appellate  jurisdiction  on  principles  very  different  from  the 
received  opinions  and  judicial  habits  of  that  state ;.  and  it  has 
been  argued,  equally  inconsistent  with  the  rights  extended 
to  them  by  congress. 

We  feel  no  difficulty  from  the  bearing  of  the  seventh  amend- 
ment of  the  constitution  in  this  case ;  because  if  this  be  a  suit  at 
comndon  law  in  the  sense  of  the  amendment,  the  object  was 
to  secure  a  right  to  the  individual,  and  that  right  has  been 
tendered  to  him  and  declined.  The  words  of  the  amend- 
ment are,  *'  the  right  to  the  trial  by  jury  shall  be  preserved.'' 
Nor  are  we  at  liberty  to  treat  this  as  an  appeal  in  a  cause  of 
equity  jurisdiction  under  the  act  of  1803;  because  the  party 
has  not  brought  up  his  cause  by  appeal,  but  by  writ  of 
error. 

The  present  case  is  one  which  may  be  treated  as  a  bill  of 
exceptions,  or  H  case  submitted;  since,  giving  the  utmost 
force  to  the  testimony  in  favour  of  Armor,  we  are  of  opinion 
that  the  judgment  must  be  reversed.  We  shall  proceed, 
th^eibre,  to  examine  the  merits  upon  that  principle,  with- 
V6L.ni.— 3D 
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out  committing  ourselves  either  upon  the  extent  of  the  ap- 
pellate power  of  this  court  over  that  of  Louisiana,  pr  the 
appropriate  means  of  exercising  it. 

The  merits  of  this  case  may  be  comprised  within  the  fol- 
lowing state  of  facts : 

l^arsons  was  a  merchant  and  considerable  ship  owner, 
established  in  Boston,  and  in  the  habit  of  trading  to  New 
Orleans.  Eben  Fiske  was  a  commission  merchant,  estab- 
lished in  New  Orleans^,  with  whom  Parsons  opened  a  corres- 
pondence on  the  Ist  of  October  1821,  with  a  commission  to 
call  upon  his  previous  correspondents,  W.  and  N.  Wyer, 
for  a  balance  supposed  to  be  in  their  hands.  The  transac- 
tions, in  the  course  of  which  the  purchase  was  made  which 
constitutes  the  present  cause  of  action,  commenced  with  the 
letter  of  the  19th  of  October  1821 ;  the  tenor  of  which  fur- 
nishes the  true  exposition  of  the  nature  and  extent  of  the 
mandatory  power  under  which  Fiske  acted  for  Parsons.  The 
material  passages  are  these : 

<'  I  have  concluded  to  send  the  brig  Betsey,  John  Virgin 
master,  for  New  Orleans.  She  will  probably  sail  next  week. 
If  you  caa  purchase  one  hundred  and  fifty  hogisheads  of  very 
good  tobacco,. should  there  be  any  at  market,  &c.  If  these 
articles  can  be  procured,  I  wish  it  done  at  once,  &c.  You 
will  please  draw  on  me  for  the  funds  to  pay  for  the  cargo." 

The  examination  of  Fiske  furnishes  these  further  expla- 
nations of  the  relation  in  which  he  acted  with  regard  to  Par- 
sons. In  the  latter  part  of  his  deposition  he  says,  "  he  was 
the  correspondent  of  Parsons,  from  whom  he  received  goods 
on  consignment,  and  transacted  his  business  .exclusively  in 
New  Orleans  from  the  year  1821  to  July  1825;  and  in  all 
purchases  by  him  for  Parsons,  received  the  accounts  and 
transacted  the  business  in  his  own  name,  and  never  signed 
his  name  as  agent  for  Parsons ;"  and  further,  "  that  when 
be  made  purchases,  the  bills  of  parcels  were  made  out  in 
his,  Fiske's,  name,  and  the  accounts  assured  in  the  books  of 
the  different  merchants  in  his  name."  And  in  the  com- 
mencement of  his  deposition,  he  says,  "  that  the  general 
course  of  the  transactions  between  them  was,  that  the  said 
Parsons  sent  out  to  New  Orleans  iron,  steel,  &c.  consigned 
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to  witnessi  which  he  would  sell  as  occasion  offered,  most 
frequently  on  credit.  That  the  vessels  of  the  said  Par- 
sons visited  New  Orleans  every  year;  when  witness,  on  ac- 
count of  siaid  Parsons,  purchased  from  the  merchants  of 
New  Orleans  tobacco,  cotton,  &Cm  and  such  articles  as 
Parsons  would  request,  which^  were  put  on  board  of  Parsons* 
vessels,  and  on  his  account  transported  to  different  ports  of 
Europe  and  Americfi.  To  put  himself  in  funds  for  these 
purchases  so  made,  witness  drew  his  bills  of  exchange  on 
JBaid  Parsons,  which  had  always  been  duly  accepted  and  paid, 
until  August  1825."  "  That  witness  would  charge  said  Par- 
sons with  purchases  made  for  him,  as  well  as  for  the  disburse- 
anents  of  his  vessels  and  other  expenses  and  charges,  and 
would,  credit  said  Parsons  with  bills^drawn  on  him  from  time 
to  time,  and  the  proceeds  of  nails,  iron,  steel,  &c.  as  sold ;" 
and  then  refers  generally  to  the  accounts  annexed  to  the 
deposition  for  further  explanations  on  the  nature  of  their 
dealings* 

By  reference  to  these  accounts  it  appears  that  the  bills 
were  disposed  of  generally  al  market  as  opportunity  offered ; 
and  that  he  never  acted  under  the  idea  of  being  restricted 
to  the  drawing  of  bills  to*  pay  the  vendor  in  that  mode,  spe- 
cifically, for  each  purchase. 

With  regard  to^  the  particular  purchase  under  considera- 
tion ;  Fiske  swears  that,  the  payment  in  bills  made  a  part  of 
the  contract,  and  that  the  bitls  drawn  were  all  paid  except 
two,  making  up  the  balance  here  sued  for.  And  it  has  been 
thought  to  have  some  influence  upon  the  merits  of  plaintifi^s 
demand,  that  at  the  time  of  this  purchase,  Fiske  stated  to 
Armor  that  he  was  about  to  purchase  on  account  of  Par- 
sons, and  showed  him  the  letters  of  Parsons  which  refer  to 
the  order,  to  purchase  tobacco  for  loading  the  Mary  and 
Betsey ;  for  which  object  this  purchase  was  made.  How  far 
the  case  of  the  plaintiffs  below  can  be  aided  by  those  letterc 
will  presently  be  seen. 

The  simple  question  under  this  state  of  /acts  is,  was  Par- 
sons chargeable  to  Armor  as  vendor  of  this  parcel  of  to- 
bacQol    This  must  be  decided  either  upon  the  general 
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powers  Tested  in  Fiske^  or  the  particular  circumstances  of 
this  purchase. 

The  general  rule  is,  that  a  principal  is  bound  by  the  act 
of  his  agent  no  farther  than  he  authorises  that  agent  to 
bind  him;  but  the  extent  of  the  power  given  to  an  agent  is 
deduclble  as  well  from  facts  as  from  express  delegation.  In 
the  estimate  or  application  of  such  facts,  the  Iaw4ias  regard 
to  public  security,  and  often  applies  the  rule,  that  '^  he  who 
trusts  giust  pay."  So,  also,  collusion  with  an  agent  to  get 
a  debt  paid,  through  the  intervention  of  one  in  failing  cir- 
cumstances, has  been  held  to  make  the  principal  chargeable 
on  the  ground  of  immoral  dealing.  To  one  or  other  of 
these  heads'  air  the  cases  are  reducible;  and  into  one  or 
.  other  of  these  classes  it  is  necessary  to  bring  the  present 
case^  or  Parsons  is  not  chargeable. 

It  has  been  argued,  ths^t  Fiske  was  the  general  agent  of 
Parsons,  for  the  purchase  of  cargoes  to  load  his  vessels,  and 
as  such  had  power  tJ  bind  him  as  original  vendee  to  this 
plaintiff.  That  he  possessed  a  general  power  to  draw  bills 
in  payment  for  such  cargoes,  and  was  either  bound  to  Accept 
such  bills,  or  became  bound  by  colluding  to  create  a  credit 
to  Fiske,  which  exposed  the  community  to  imposition. 

But  all  this  argument  turns  upon  a  misapprehension  of 
the  nature  of  the  transactions  between  Parsons  and  Fiske. 

Every  one  knows  that  a  bill  of  exchange  is  the  substitute 
for  the  actual  transmission  of  money  by  sea  or  land.  Power 
therefore  to  draw  upon  a  house  in  good  credit,  and  to  throw 
those  bills  upon  the  market,  is  equivalent  to  a  deposit  of 
cash  in  the  vaults  of  the  agent.  There  is  not  the  least  tittle 
of  evidence  in  the  cause  to  show  that  Parsons  meant  to  use 
the  credit  of  Fiske,  or  to  authorise  hihi  to  pledge  the  credit 
of  Parsons  in  any  thing  but  the  negotiation  of  bills.  This 
depended  on  the  confidence  which  merchants  who  wished 
to  remit  from  New  Orleans  would  place  in  the  solvency 
and  integrity  of  the  drawer  and  drawee,- and  had  no  con- 
nection whatever  with  the  application  of  the  money  thus 
raised  to  the  purchases  ordered  by  the  principal.  As  to 
those  purchases,  the  agent  was  authorized  to  go  no  farther 
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than  to  apply  the  funds  deposited  with  him.  And  the  case 
is  reduced  to  the  plain  and  simple  rule  to  be  found  every 
where,  from  the  time  of  Shower  and  Lord  Holt,  down ;  "  that 
if  I  give  my  servant  money  to  purchase  for  me,  and  he  ^se 
it,  and  purchase  on  credit,  I  am  not  bound,  though  the  arti- 
cle come  in  fact  to  my  use." 

There  are  few,  if  any  cases,  to  be  found  in  modern  English 
books  on  this  subject;  for  the  plain  reason,  that  the  nature 
and  effects  of  such  a  commission  or  employment,  are  too 
well  understood  in  that  country  to  have  admitted  of  litiga- 
tion. All  the  cases  which  have  arisen  there  of  a  recent 
date,  except  where  the  ground  of  collusion  has  been  re- 
sorted to,  are  cases  of  purchases  on  credit.  Such  are  those 
of  Addison  and  Gandasequi,  and  some  others  that  have  been 
quoted.  The  case  of  Wilson  vs.  Hart,  7  Taunt.  295,  was 
a  case  of  collusion. 

If,  in  the  ptesent  case.  Parsons  were  chargeable  with  any 
unfair  dealing,  or  the  practice  of  uncandid  or  collusive 
means  of  saving  the  balance  for  which  it  appears  Fiske  had 
overdrawn ;  it  cannot  be  questioned  that  he  is  chargeable. 
But  on  this  part  of  the  case  two  considerations  are  impor- 
tant, the.  first  of  which  relates  to  the  amount  of  the  bills 
which  Parsons  refused  to  accept,  and  the  second,  the  par- 
ticular notice  'communicated  to  Armor  of  the  object  and 
limits  of  Fiske's  power  to  draw. 

Of  the  general  power  to  protest  the  hilU  of  one  who  has 
overdrawn,  there  can  be  no  question,  for  it  is  the  only  secu- 
rity which  one  who  gives  a  power  to  draw  bills  and  throw 
them  on  the  market,  or  perhaps  to  draw  at  aU,  has  against 
the  bad  faith  of  his  correspondent.  On  this  subject  he  takes 
the  risk  of  paying  the  damages,  if  in  fault,  or  of  throwing 
them  on  the  other,  if  he  has  actually  abused  his  trust.  It  is 
a  question  between  him  and  his  correspondent. 

It  is  true  that  in  this  case  the  amount  protested  appears 
to  have  gone  far  beyond  the  balance  acknowledged  by  Fiske. 
Bui  then  Fiske  held  a  large  quantity  of  tobacco  in  store, 
which  Parsons  might  very  wellsuppose  would  not  be  giveji 
up  to  his  order  after  protest  of  the  bills;  and  in  refusing  pay- 
ment to  such  an  apount  may  have  had  in  view  an  indemnity 
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against  this  further  loss;  a  loss  which  actually  was  incurred; 
80  that  in  this  he  is  not  chargeable  with  mala  fides. 

The  second  consideration  is  equally  important  in  its  bear- 
ing upon  this  part  of  the  case- 
Parsons,  in  his  correspondence,  alleges  as  his  justification 
for  refusing  acceptance,  that  he  had  limited  Fiskfi'  in  his 
purchases  for  the  Mary  and  Betsey,  to  the  application  of  the 
funds  in  his  hands.  The  balance  due  on  general  account 
by  a  correspondent  is,  in  mercantile  language,  a  fund  in  his 
hands;  and  so  the  correspondence  shows  that  it  was  under- 
stood to  be  in  this  instance.  Fiske  swears,  that,  at  the  time 
of  the  purchase  from  Armor,  he  showed  Armor  the  letters 
from  Parsons,  on  the  subject  of  the  purchase  of  the  cargo 
for  the  Mary  and  Betsey,  and  by  referring  to  the  letters  of 
the '9th  of  June  and  5th  of  July'1825,  which  must  be  here 
meant,  we  find  both  expressly  referring  to  the  application  of 
"funds  in  hand," and  the  latter  intimating  that  the  whole  pur- 
chase will  scarcely  absorb  "  all  the  funds  in  hand." 

So  direct  an  intimation  that  the  purchase  of  these  car- 
goes was  to  balance  the  accounts  between  them,  removes 
all  ground  fbr  imputing  collusion  to  parties. 

As  to  the  currency  given  to  these  bills  by  the  regular  ac- 
ceptance and  payment  of  them  up  to  the  date  of  the  bills ; 
if  this  is  to  deprive  a  merchant  of  the  only  check  he  has  for 
his  security,  by  preventing  him  from  ever  refusing  his  ac- 
ceptance, credit  would  become  a  misfortune. 

Nor  does  it  affect  the  merits  of  this  cause,  that  the  origi- 
nal contract  was  made  for  a  payment  in  bills.  Such  was 
not  the  negotiation  to  which  Parsons  had  limited  Fiske ;  it 
was  no  more,  as  between  Parsons  and  Armor,  than  a  pur^  • 
chase  of  bills,  with  the  cash  received  for  the  tobacco;  and 
a  purchase  against  which  Armor  was  not  without  tt  warn- 
ing, furnished  by  the  letters  which  Fiske,  his  own  witness, 
swears  he  submitted  to  Armor,  prior  to  the  negotiation.  It 
was  creating  new  funds  for  a  purchase,  not  purchasing  with 
the  funds  already  created,  or  in  the  hwds  of  Fiske. 
Judgment  reversed. 
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Pbice,  ajxd  Wistax. 

Where  the  clerk  of  the  court  had  omitted  to  enter  tl^  jodgndDt  of  thie  court, 
allowing  to  the  defendant  in  error,  on  the  afllnnance  of  the*  jadgment  of  the 
circuit  courtt  interest  at  the  nte  of  aiz  per  centam  par  annum  as  damagee. 
and  the  mandate  of  this  court,  although  issued,  had  not  been  presented  to  the 
circuit  court ;  the  court  ordered  the  judgment  to  be  reformed,  allowing  inte- 
rest at  the  rate  of  six  per  cent.    The  omission  is  a  mere  clerical  error. 

It  is  a  rule  of  this  court,  that  where  there  are  no  special  circumstances,  aiz  per 
cent,  interest  is  allowed  upon  the  amount  of  the  judgment,  ir  the  court  below. 
Under  special  circumstancea«  damages  to  the  amount  of  ten  per  cent  are  allowed. 
[482] 

Mr  Vintofi  moved  to  amend  the  judgment  of  this  court 
rendered  in  this  cause  at  the  January  term  of  1829;  2  Peters, 
318;  by  giving  to  the  defendants  in  error^  damages  pn  the 
judgmcntjBit  the  rate  of  six  per  centum  per  annum,  and  that 
the  judgment  of  the  court  be  so  reformed. 

Mr  Vinton  stated,  that  the  mandate,  though  issued,  had 
never  been  presented  to  the  circuit  court,  and  it  was  now  in 
this  court.  Under  these  circumstances,  and  as  the  omission 
was  a  mere  clerical  error,  he  hoped  the  motion  would  pre- 
vail. 

Mr  Bibb,  for  the  plaintiffs  in  error,  objected  to  the  amend- 
ment being  made*,  as  the  whole  subject  wah  res  adjudicata 
at  the  last  term ;  and  was  not  now  to  be  opened.  The  man- 
date is  a  solemn  act  of  the  court ;  it  passes  under  the  view 
of  the  court,  and  is  the.  proceeding  of  the  court.  The  omis- 
sion it  is  asked  to  correct  was  not  a  clerical  misprison.  If, 
in  the  course  of  adjudication  in  this  court,  an  act  of  con- 
gress should  not  have  been  adverted  to.  Would  the  court,  at 
a  subsequent  t^rm,  op<dn  their  judgment  to  correct  the  error 
which  existed  from  their  disregard  of  the  act?  The  rules 
of  court  are  not  of  higher  sanction  j  and  if  in  the  issuing  of 
the  mandate  that  rule  which  allows  interest  has  not  been 
applied,  the  court  will  not  go  back  to  reform  Mdiat  has  pass- 
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«d  into  judgment.  Such  a  proceeding  would  expose  the 
court  and  suitors  to  great  inconvenience,  and  be  productive 
of  frequent  injustice. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

In  the  case  of  the  motion  to  amend  the  mandate,  the  court 
directs  the  amendment  to  be  made,  and  the  judgment  of  the 
court  to  be  reformed,  allowing  interest  at  the  rate  of  six  per 
cent.  The  reason  is,  that  by  a  rule  of  this  court,  when  there 
are  no  special  circumstances,  six  per  cent,  interest  is  allow- 
ed upon  the  lunount  of. the  judgment  in  the  court  below; 
under  special  circumstances,  damages  to  the  amount  of  ten 
per  cent  are  awarded  by  the  court.  The  omission  is  deemed 
by  this  court  a  mere  clerical  error; 


On  consideration  of  the  motion  made  by  Mr  Vinton,  of 
counsel  for  the  defendants  in  error,  in  this  cause,  on  a  prior 
day  of  this  term,  to  amend  the  judgment  of  this  court  ren-' 
dered  in  this  cause  at  the  January  term  of  this  court  in  the. 
year  of  our  Lord  1829 ;  to  wit,  on  the  14th  day  of  February 
of  the  said  last  mentioned  year,  by  giving  to  the  defendatota. 
in  error  in  said  cause  on  said  judgment  damages  at  the  rate 
of  six  per  centum  per  annum :  it  is  ordered  and  adjudged  by 
this  court  that  the  said  judgment  of  this  court  of  February 
14,  A.  D.  18^9,  be  reformed  by  the  amendment  of  damages 
at  the  rate  of  six  per  centum  per  annum,  so  that  the  judg* 
ment  read  thus  :  "  it  is  adjudged  and  ordered  by  this  couft 
that  the  judgment  of  the  said  circuit  court  in  this  case  be, 
and  the  same  is  hereby  alSrmed,  with  costs  and  damages  at 
the  rate  of  six  per  centum  per  annum. 
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William  Pahsons,  Plaintiff  in  Erbos  t;^.  Bedfobd,  BiUBEJO- 
Lov£,  A2a>  Robeson,  Defendants. 

This  tetion  was  iof  (ituted  in  the  district  court  of  the  United  Slates  fpt  the  east- 
ern district  of  Louisiana,  according  to  the  forms  of  proceedings  adopted  and 
practised  in  the  cour^  of  that  state.  The  cause  was  tried  by  .a  special  juiy, 
and  a  verdict  was  rendered  for  the  plaintiff.  On  the  trial*  the*  counsel  ibr  the 
defendant  moved  the  court  to  direct  the  clerk  of  the  court  to  take  dojrn  fn 
writing  the  testimony  of  the  witnesses  examined  fn  the  caufte,  that,  the  same 
might  appear  on  record :  such  being  th^  practice  of  the  state  courts  of  Louisi- 
ana ;  and  which  practice  the  counsel  for  the  defendant  insisted  was  to  prevail 
in  tlje  courts  of  the  United  States,  according  to  the  act  of  congress  of  the  26th 

.  of  May  1824.;  which  provides,  that  the  mode  of  proceeding  in  civil  causes,  in 
the  courts  of  the  United  States  established  in  Louisiana,  shall  be  conformable 
to  the  laws  directing  the  practice  in  the  district  court  of  the  state,  subject  to 
such  alterations  as  the  judges  of  the  courts  of  the  United  Statiss  should  esta- 
blish by  rules.  The  court  refused  to  make  the  order,  or  to  permit  the  testi- 
mony to  be  put  down  in  writing;  the  judge  expressing  the  opinion,  that  the 
courts  of  the  United  States  are  not  governed  by  the  practice  of  the  courts  of 
the  state  of  Louifiana.  The  defendant  moved  for  a  new  trial,  and  the  jnotion 
being  overruled,  and  judgment  entered  for  the  plaintiff  on  the  verdict,  the  de- 
fendant brought  a  writ  of  error  to  this  court. 

Under  the  laws  of  Louisiana,  on  the  (rial  of  a  cause  before  a  jury,  if  either  party 
desires  it,  the  verbal  evidence  is  to  be  taken  down  in  writing  by  the  clerk,  to 
be  sent  to  the  supreme. coikrt,  to  serve  as  a  statemen^of  facts  in  case  of  appeal ; 
and  the  written  evidence  produced  on  the  trial  is  to  l^e  filed  with  the  proceed- 
ings. This  is  done  to  enable  the  appellate  court  ^o  exercise  the  power  of  grant- 
ing  a  new  trial,  and  ofremeing  the  judgment  of  the  inferior  court*  Held 
that  the  refusal  of  the  judge  of  the  district  court  of  the  United  States  to  per- 
mit the  evidence  to  be  put  in  writing,  could  not  be  assigned  for  error  in  this 
court,  the  cause  having  been  tried  in  the  court  below,  and  a  verdict  given 
on  the  Tacts  by  a  jury;  if  the  same  had  been  put  in  writing,  and  been  sent  up 
to  this  court  with  the  record,  this  court,  proceeding  under  the  cdnstitution  of 
the  United  States,  and  of  the  amendment  thereto,  which  declares,  **  no  fact 
once  tried  by  ajwry  ihaU  he  otheruriee  rC'examinabte  in  -any  court  of  the 
United  Statei,  than  according  to  the  ryiee  of  the  common  law,'*  is  not  com- 
petent to  redress  any  error  by  granting  a  new  trial. 

The  proviso  in  the  act  of  congress  of  the  26th  of  May  1824,  ch.  181,  demon- 
strates that  it  was  not  the  intention  of  congress  to  give  an  absolute  and  impe- 
rative force  to  the  state  modes  of  proceeding  in  civil  causes  in  Louisiana,  in  the 
courts  of  the  United  States ;  for  it  authorizes  the  judge  to  modify  thoiik«»«»t» 
adapt  them  to  the  organization  of  bis  own  courts ;  and  it  further  demonstrates 
that  no  alMolute  repeal  was  intended  of  the  antecedent  modes  of  proceeding 
authorized  in  the  United  States  courts,  underformeractt  of  congress;  for  it 
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Imy^i  the  Jttd|i^  tt  liberty  to  intke  rales,  by  which  diacreptoey  between  the 
■tite  laws  tod  the  lawi  of  4h^  United  States  inty  be  avoided.    [444] 

The  «et  of  congress  having  made  the  prficUce  of  the  state  courts  the  rale  for  the 
courts  of  Che  United  States  in  Louisiana,  the  district  court  of  the  United  States 
in  that  district  is  bound  to  follow  the  praatice  of  the  state ;  unless  that  court 
had  adopted  a  rale  superseding  the  practice.    [446] 

Generally  speaking,  matters  of  practice  in  inferior  courts  do  not  constitute  sub- 
jects upon  which  errors  can  be  assigned  in  the  appellate  court.    [445] 

The  trial  by  jury  is  justly  dear  to  the  American  people.  It  has  always  been  an 
object  of  deep  interest  and  solicitude,  and  every  encroachment  upon  it  has 
been  watched  with  great  jealousy.  The  right  to  such  a  trial  is,*  it  is  believed, 
incorporated  into,  and  secured  in  every  state  constitution  in  the  union.    [446] 

By  *'  common  law,"  the  framers  of  the  constitution  of  the  United  States  meant, 
wtet  the  constitution  denominated  in  the  third  article, « law  ;*'  not  merely  suits 
which  the  common  law  recogqized  among  its  old  and  settled  proceedings,,  but 
suits  in  which  legal  rights  wera  to  be  ascertained  and  determined,  in  contradis- 
tinction to  those  where  equitable  rights  alone  were  regarded,  and  efquitable  re- 
medies were  admfaiistered ;  or  where^  as  in  the  admiralty,  a  mixture  of  public 
law  and  of  maritime  law  and  equity  was  often  found  in  the  same  suit.    [447] 

The  amendment  to  the  constitution  of  the  United  States,  by  which  the  trial  by 
jury  was  secured,  may,  in  a  just  sense,  be  well  constraed  to  embrace  all  suits 
which  are  not  of  equity  or  admiralty  jurisdiction,  whatever  may  be  the  pecu- 
liar form  Which  they  may  assume  to  settle  legal  rights.    [447] 

It  wunot  the  intention  of  congress,  by  the  general  language  of  the  «ct  of  1824,. 
to  alter  the  appellate  jurisdiction  of  this  court,  and  to  confer  on  it  the  power 
of  granting  a  new  trial  by  a  re-examination  of  the  facts  tried  by  a  jury ;  and  to 
enable  it,  after  trial  by  jury,  to  do  that,  in  respect  to  the  courts  of  the  United 
States  sitting  in  Louisiana,  which'  is  denied  to  such  courts  sitting  in  all  the 
other  states  of  the  union.     [447] 

No  court  ought,  uoless  the  terms  of  an  act  of  congress  render  It  unavoidable, 
to  l^ve  a  eonstractioDto  the  act  which  should,  however  unintentional,  involve 
a  violation  of  the  constitution.  The  terms  of  theacf  of  1824  may  well  be 
satisfied  by  Hmiting  its  operation  to  modes  of  practice  and  proceeding  in  the 
courts  below,  without  changing  4he  effect  or  conclusiveness  of  the  verdict  qf 
a  jury  upon  the  facts  litigated  on  the  trial.  The  party  may  bring  the  facts  into 
review  before  the  appellate  court,  so  far  as  they  bear  upon  qpestions  of  law, 
by  a  bill  of  .exceptions.  If  there  be  any  mistake  of  the  facts,  the  conrt  below 
is  competent  to  redress  it,  by  granting  a  new  trial.    [447] 

ERROR  to  the  eastern  district  of  Louisiana. 

This  suit  was  originally  brought  in  the  parish  court  of 
N^  Orleans  by  the  defendants  in  error,  by  a  petition  for  an 
attachment  against  the  property  of  the  defendant  in  the  suit ; 
l^ld  w^s  removed  into  the  district  court  of  the  United  States 
for  the  eastern  district  of  Loui9.tana,  the  defendant  being  a 
citizen  of  the  state  of  Massachusetts. 

The  object  of  the  suit  was  the  recovery  of  t>ie  amount  of 
certain  sales  of  tobacco,  made  by  the  plaintiffs  to  a  certain 
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Eben  Fitke,  represented  in  the  petition  to  be  the  agent'^and 
fiic^or  of  the  defendant ;  and  for  which  he  drew  bills  of  ex- 
change on  the  defendant,  and  which;  bi|h  were  refused  ac- 
oeptilnce  and  paj^ment.  After  an  answer  had  been  filed,  the 
case  was  submitted  to  a  special  jiiry,  aiid,  a  verdict  was  ren- 
dered for  the  plaintiffs  for  .^6414. 

The  proceedings  in  the  Caise  were  instituted  and  eoiidact- 
ed  according  to  the  laws  of  Louisiana,  which  conform  in  a 
great  degree  to  the  principles  and  practjceof  the  civil  law. 

On  the  trial,  theplaintiffs  produced  the  bills  of  exchange 
mentioned  in  the  petition,  and  many  letter&i  written  by 
the  •  defendant  to  Fiskcr  The  defendant  introduced,  as 
testimony,  Other  letters  written  as  above;  and  also  the 
record  of  a  suit  brought  by  the  plaintiffs  against  Fisk^,  on 
the  same  bills^  in  which  they  charge,  on  oath,  that  the  sale 
was  made  to  Fiske^  and  that  he  was  their  debtor;  all  which 
written  testimony  was,  according  to  the  practice  of  the  state  ^ 
courts,  filed  in  court,  and  forms  part  of  the  record. 

The  plaintiffs  also  produced  Fiske  an  a  witness,  to  prove 
that  he  acted  only  as  agent  for  the  defendant,  and  to  make 
him  tt  witness,  gave  a  fullreJease  of  all  claims  on  him.  He 
was  objected  to;  but  the  court  overruled  the  Objection,  and 
a  bill  of  exceptions  was  tendered  and  signed. 

By  the  twelfth  section  of  an  act  6f  the  general  assembly 
of' Louisiana,  passed  the  20th  of  July  1817,  entitled  an  act 
"  to  amend  the  several  acts  pass)6d  to  organize  the  court  of 
the  state,  and  for  other  purposed,"  it  is  among  other  things 
enacted,  *^  that  when  any  cause  shall  be  submitted  to  a  jury 
to.  be  tried,  the  verbal  evidenee  shall,  in  all  cajEtes  where  an 
appeal  lies  to  the  supreme*  court,  if  either  party^equire  it, 
and  at  the  time  when  the  witnesses  shall  be  examined,  be 
taken  down  in  writing  by  the  clerk  of  the  court,  in  order  to 
be  sent  up  to  the  supreme*t:ourt,  to  serve  as  a  statement  of 
facts  in  case  of  appeal ;  and  the  written  evidence  produced 
by  both  parties^  shall  be  filed  with  the  proceedings." 

By  a  law  of  the  United  States,  passed  the  26th  of  May 
1824,  the  mode  of  practice  pursued  in  the  state  courts  is 
directed  to  be  followed  in  the  courts  of  the  United  States  in 
Louisiana. 
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Under  the  provisions  of  these  laws,  the  defendant  applied 
to  the  court  to  direct  the  clerk  to  take  down  the  verbal  proof 
offered  in  the  cause,  or  to  suffer  his  counsel,  the  counsel 
of  the  plaititiffs,  or  the  witnesses,  to  take  it  down ;  which  the 
judge  refused  to  do :  whereupon  a  bill  of  exceptions  was 
tendered  and  signed. 

A  motion  was  made  for  a  new  trial,  which  was  overruled  ; 
and  a  judgment  was  entered  for  the  amount  of  the  verdict. 
This  writ  of  error  was  then  prosecuted. 

The' plaintiff  in  error  contended : 

1.  That  from  the  facts  apparent  on  the  record,  the  plain- 
tiffs had  no  right  of  action  against  the  defendant,  and  that 
therefore  this  court  will  decree  a  judgment  to  be  e&tered  in 
favour  of  the  defenaa.  t. 

3.  The  court  will,  at  least,  reverse  this  jadgment^  and 
award  a  new  trial,  for  one  or  all  of  the  following  reasons : 

L  Because  the  court  refused  the  evidence  tq^  be  put  upon 
the  record*  v    -^^ ' 

2.  Because  the  whole  question  was  a  (question  of  law,  and 
the  decision  was  against  law. 

3.  It  is  not,  strictly,  a  common  law  proceedinj^,  but  a 
proceeding  under  the  peculiar  system  of  Louisiana;  and| 
according  to  that  system,  the  court  has  pbwer  to  reverse  the 
judgment,  under  circumstances  which  would  not  give  it  that 
power  when  the  trial  had  been  according  to  the  Common 
law. 

The  case  was  argued  by  Mr  Livingston  and  Mr  Webster 
ifor  the  plaintiff  in  error,  and  by  Mr  Jones  for  the  de^^^adants. 

Mr  Livingston  and  Mr  Webster,  for  the  plaintiff  in  error. 

The  law  of  Louisiana,  of  July  1817,  directs  that  in  lill 
jury  trials,  the  verbal  evidence  shall  be  reduced  to  writingi 
and  put  on  record.  The  law  of  congress  of  the  6th  of  May 
1824,  directs  that  the  practice  in  the  courts  of  the  United 
States,  in  the  state  of  Louisiana,  shall  be  accordijog  to  the 
rules  of  practice  in  the  state  courts.  Before  the  law  of  the 
United  States  of  1803,  all  causes  came  up  to  this  couft  by 
writ  of  error.  Under  the  authority  of  this  law,  cases  of 
admirialty  and  of  equity  jurisdiction  iame  up  by  appeal,  and. 
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all  cases  not  embraced  by  the  prcrvUioiw  of  the  law,  are 
yet  brought  op  by  writ  of  error. 

The  constitution  of  the  United  States  tfays,  <U1I  controvert 
•ies"  between  citizens  of  different  states  may  come  to  this 
court;  and  by  the  provisions  of  the  law  of  1789,  the  removal 
of.  such  cases  is  to  take  place  when  the  matter  in  dispute 
amounts  to  two  thcfusand  dollars.  That  I|iw  requires  a  state- 
ment of  the  evidence  in  appeals,  and  in  matters  of  admi- 
raity  jurisdiction.  It  cannot  be  supposed  that  there  was 
any  intention  to  exclude  cases  such  as  the  present  from  the 
jurisdiction  of  this  court.  It  has  been  the  practice  for 
twenty  years^  ever  since  the  organization  of  the  courts  of 
the  United  States  in  the.  state  of  Louisiana,  to  bring  cases 
up  from  that  district. 

The  proceedings  in  the  courts  of  Louisiana  are  by  peti- 
tion and  answer.  To  introduce  the  practice  of  the  common 
law:  into  any  of  the  courts  established  in  that  state,  would 
be  against  4be  feelings  and  wishes  of  the  whole  people  of 
the  state.  The  judges  of  the  courts  of  the  United  States 
have  adopted  the  |)ractice  of  the  courts  of  the  state.  The 
position  of  any  one  who  should  come  from  a  state  where  the 
common  law  is  not  known,  as  from'  Louisiana}  and  who 
should  be  required  to  argue  a  cause  on  the  eonunon  law 
alone,  in  this  court,  would  be  extraordinary. 

The  twenty-second  section  of  the  judiciary  law  of  1789 
says,  the  supreme  court  shall  not  reverse  a  judgment  for 
error  in  fact.  But  it  is  claimed,  that  the  seventh  amend- 
ment of  the  constitution- of  the  United  States,  which  de- 
clares that  "  no  fact  tried  by  a  jury  shall  be  otherwise  re-exa- 
mined in  any  court  of  the  United  Staftes,  than  according  to 
the  rules  of  the  common  law,"  was  not  intended  to  take 
away  a  reinedy  which  was  secured  by  a. law  of  the  state  of 
Louisiana ;  and  which  law  is  in  force  in  the  courts  of  the 
United  States,  under  the  provisions  of  the  act  of  congress 
of  1624. 

This  case  eannot  come  within  the  amendment.  It  is  a 
case  not  comprehended  by  it,  nor  can  it  have  any  application 
to  it.  The  amendment  was  adopted  when  all  the  proceed- 
ings in  the  courts  of  the  United  States,  and  in  the  courts  of 
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the  different  states,  were  under  the  common  law ;  and  tlie 
plaiqtiff  in  this  case  has.  a  complete  remedy,  independent 
of  the  amendment.  It  was  intended  to  guard  the  rights  of 
citizens,  proceeding  according  to  the  common  law ;  and  it 
only  provides  that  the  decisions  of  juries  shall  not  be  set 
aside  except  according  to  the  common  law.  How  can  it 
apply  or  operate  in  a  state  wher^  there  is  no  common  law, 
where  the  forms  of  proceeding  under  the  common  law  are 
not  known  or  permitted  ?  Where  terms  are  used  which  em- 
brace the  case,  and  justice  requires  it,  the  law  must  be  con- 
strued to  embrace  it.  A  constitutional  law  of  the  United 
States  gives  the  relief  the  plaintiff  asks  in  this  case  :  the 
amendroetit  of  the  constitution  referred  to  does  not  take  it 
away. 

There  is  a  rule  ot  the  common  law,  the  effect  of  which 
gives  the  same  remedy  as  to  parties  as  that  which  is  required 
here ;  and  in  this  case  the  equivalent  remedy  would  have 
been  furnished,  had  the  court  directed  the  clerk  to  take 
down  in  writing  the  testimony  given  in  this  cause.  By  the 
common  law  practice,  all  evidence  may  be  stated  under  a 
bill  of  exceptions,  or  the  judge  may  be  called  upon  to  charge 
on  the  law  and  facts ;  the  facts  being  stated  from  which  the 
law  is  supposed  to  arise.  The  proceedings  in  the  courts  of 
Louisiana  are  substituted  for  these  common  law  proceedings. 
They  should  have  the  same  estimate,  and  be  treated  in  the 
higher  court  in  the  same  manner  as  a  bill  of  exceptions.  It 
is  admitted  that  in  the  court  below^  the  case  must  proceed 
according  to  the  state  laws :  those  laws  say,  the  evidence 
shall  be  put  in  writing  by  the  clerk.  The  refusal  to  permit 
the  clerk  to  do  this  was  certainly  error. 

If  the  laws  of  the  state  are  not  to  be  the  guide,  we  had 
better  have  no  right  of  appeal  from  the  courts  of  Louisiana  to 
this  court.  If  those  laws  do  not  furnish  rules  of  proceeding, 
we  have  no  appeals  in  cases  where  appeals  may  come  from 
other  states.  Because^  in  the  courts  of  Louisiana  there  is 
no  distinction  between  common  law  and  equity;  and  there 
iannot  be  one  rule  in  a  state  court,  and  another  in  a  federal 
court.  The  principle  that  no  relief  shall  be  given  in  equity 
where  there  is  a  plain  remedy  at  law^  would  interfere  mate- 
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rially  with  proceedings  in  the  courts  of  Louisiana.  In  evAry 
possible  case  relief  is  given  by  a  court  of  law  in  Louisiana ; 
and  the  distinction  between  law;  and  equity  is  not  there 
known.  To  Insist  on  the  establishment  of  the  distinction  in 
the  courts  of  the  United  States  there,  would  be  productive  of 
grievous  injury.  It  would  give<a  foreigner  one  rule  of  prac- 
tice and  a  citizen  another.  If  the  forms  of  the  common  law 
must  be  pursued  to  secure  writs  of  error  and  appeals  from 
the  courts  of  the  United  States  in  Louisiana  to  this  court, 
ailtthe  system  of  practice  now  prevailing  in  those  courts, 
under  the  authority  of  the  law  of  1824,  must  be  changed. 
The  forms  of  the  com&iQn  law,  the  distinctions  between  pro- 
ceedings  at  law  and  in  equity,  must  be  established  there. 
This  will  be  productive  of  great  inconvenience,  and  will 
have  other  iniiirious  eifi^cts. 

Putting  the  evidence  in  writiifg  was  very  important  to  the 
defendant  below,  las  he  could  have  demurred ;  and  then  this 
court  would  have  had  the  whole  of  the  evidence  before  them. 

Mr  Jonesi,  for  the  defendant  in  error. 

Where  a  local  practice,  such  as  that  of  Louisiana,  is  adapt- 
ed only  to  state  courts,  and  not  to  the  courts  of  the  United 
States,  it  will  not  extend  to  the  latter  courts.  The  supreme 
court  of  the  state  of  Louisiana  mi^  know  and  .examine  the 
facts  which  have  been  reduced  to  writing  on  the  trial  of 
causes  in  the  inferior  courts,  and  decide  whether  a  ne'w  trial 
shduld  not  have  been  granted.  Biit  no  such  power  exists  in 
this  court.  It  has  no  power  to  look  into  the  facts  of  the  case 
tried  by  a  jury^  only  for  the  purpose  of  deciding  on  the  law 
arising  on  \he  evidence ;  and  this,  when  they  are  properly  be- 
fore the  court,  but  not  for  the  purpose  of  drawing  a  conclu- 
sion from  the  facts,  different  from  that  of  the  jury.  The 
judiciary  law  excludes  matters  pf  fact  from  this  court,  unless 
in  equity  and  admiralty  causes.  This  court  will  never  decide 
on  questions  of  fact;  never  on  a  question  of  new  trial,  or 
not ;  and  the  only  possible  usa  of  putting  the  evidence  in 
writing,  in  this  case,  would  have  been  to  present  the  ques« 
tiop'of  a  new  trial.  This  court  takes  no  cognizance  of  any 
fact,  sitting  as  a  court  of  common  law.     A  compliance  or 
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non-compliance  of  the  court  below  with  the  defendant's 
prayer,  could  neither  affect  the  judgment  of  the  court  below, 
or  of  this  court;  the  judgment  here  must  be  the  same,  whe- 
ther the  evidence  was  recorded  or  not.  There  was  therefore 
no  error  of  which  this  court  can  take  notice  in  the  proceed- 
ings below.  The  proceedings  are  said  not  to  be  according 
to  the  common  law,  but  to  the  law  of  Louisiana,  which  is 
said  to  differ  from  the  common  law;  and  yet  we  find  the 
trial  by  jury  established,  which  is  the  great  foundation  and 
first  principle  and  essence  of  a  common  law  trial,  be  the 
forms  of  the  process  what  they  may.  Trial  by  jury  carries 
with  it  i&ll  the  incidents  of  a  common  law  triah  The  verdict 
of  the  jury  upon  the  facts  is  conclusive  in  every  court,  un- 
less set  aside  by  the  court  before  which  the  cause  was  tried. 

This  court  will  not  reverse  all  its  functions,  because  the 
courts  of  the  United  States  in  Louisiana  adopt  the  state 
practice.  The  judiciary  act  says,  all  trials  in  issues  offact, 
shall  be  by  jury  ;  this  court  will  not  say,  as  a  rule  of  practice, 
there  shall  be  no  trial  by  jury  according  to  the  principles 
of  ^the  common  law  in  the  courts  of  the  United  States  of 
Louisiana.  As  Louisiana  has  adopted  the  trial  by  jury,  it 
must  have  all  its  attributes  in  that  state. 

The  purpose  and  meaning  of  the  twenty-second  section  of 
the  judiciary  act,  was  to  exclude  this  court  in  all.  cases  from 
deciding  on  a  question  pf  fact.  Error  in  fact,  ipetos  an  error 
in.  deciding  on  a  queition  of  fact.  Th^  diSieirence  between 
a  writ  of  error;  and  an  alppeal  is  vety,  familiar.  Appeals,  et 
vi  teraiinirmMp,the  bringing  up  of  every  matter  pending  in 
the  court  below.  A  writ  of  error  only  reaches  errors  of  law, 
and  has  nothing  to  do  with  questioiis  of  fact. 

If  the  law  of  1824  imposed  on  ttie  court  the  duty  of  re- 
cording-the  parol  evidence,  is  it  assignable  for  error? 
Could.it  by  any  possibility  have  varied  the  judgment  of  the; 
court  below,  or  of  this  court  9  If  it  could  not,  there  can 
be  no  cause  of  reversal,  as  no  injury  has  been  done  to  the 
plaintiff  in  error.  This  court  will  not  visit  the  party  with  a 
reversal  of  the  judgment  of  the  district  court,  when  in  the 
judgment  there  is  no  error ;  although  they  may  compel  the 
court  below  to  record  the  evidence. 
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Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

The  facts  disclosed  on  the  record  are  eubstantially  as 
follows: 

The  suit  was  originally  commenced  by  an  attachment, 
brought  ill  the  parish  court  of  New  Orleans,  and  removed,  on 
the  peti^on  of  defendant,  into  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana :  the  plaintiffs 
being  citizens  of  Louisiana,  and  the  defendant  a  citizep  of 
Massachusetts. 

The  petition  of  the  plaintiffs  set  out  the  ground  of  their 
action  to  be  certain  sales  of  tobacco,  made  by  them  to  one 
Eben  Fiske,  as  the  factor  and  agent  of  the  defendant,  and 
for  his  account,  at  New  Orleans,  iq  June  and  July  1825; 
and  certain  bills  of  exchange  drawn  in  their  favour  by  Fiske 
at  New  Orleans,  on  the  defendant  at  Boston,  at  several  dates 
from  the  2d  to  the  20th  of  July  1825,  for  the  amounts  of  such 
sales.  The  defendant's  answer  (filed  in  the  district  court 
after  the  removal  of  the  cause  frpm  the  parish  court)  con- 
tains a  general  traverse  of  the  allegations  of  the  plaintiffs' 
petition,  and  tenders  an  issue,  tantamount  to  the  general 
issue  of  nil  debet.  The  answerconclud.es  with  a  petition  of 
reconvention  for  ten  thousand  dollars  damages.  Upon  this 
issue  the  cause  was  tried  in  the  •district  court,  by  consent  of 
parties,  before  a  special  jury,  in  March  1826,  and  a  verdict 
passed  against  the  defendant;  who  moved  the  court  for  a  new 
trial;  which  motion  was, overruled  by  the  court,  and  final 
judgment  rendered  on  the  verdict  against  the  defendant,  who 
thereupon  sued  out  this  writ  of  error.  The  record  presents 
two  bills  of  exceptions  on  the  part  of  the  defendant,  now 
plaintiff  in  error. 

Firat  bill  of  cf^ceptions.  Fiske,  having  first  received  from 
the  plaintiffs  a  full  and  absolute  release  (which  recites  that 
the  plaintiffs  had  dealt  with  him  as  the  factor  and  agent  of 
the  defendant,  and  upon  the  credit  and  responsibility  of  the 
latter  alone,)  from  all  liability  to  them  on  the  contract  of 
sale  and  as  drawer  of  the  bills,  was  produced  as  a  witness  on 
the  part  of  the  plaintiffs  to  prove  that  hd  had  purchased  the 
Vol.  III.— 3  F 


442  SUPREME  CbtTRT. 

[PtnoDs  v$,  Bedford  et  al.] 

tobacco  as  agent  for  the  defendant.  Ail  objection  on  the 
part  of  the  defendant  to  the  .competency  of  Fiske^  oq  the 
ground  of  interest,  was  overruled  by  the  court. 

Second  bill  of  exceptions.  The  defendant  moved  the  court 
to  direct  the  clerk  of  the  court  to  take  down  in  writing  the 
testimony  of  the  several  witnesses  examined  by  the  respec- 
tive parties,  in  order  that  the  same  might  appear  of  record ; 
such  being  the  practice  of  the  several  courts  of  the  state  of 
Louisiana,  according  to  the  constitution  and  laws  thereof, 
and  such  being  the  rule  of  practice,  in  the  opinion  of  the 
.  counsel  for  defendant,  to  be  pursued  in  this  court,  accord-^ 
ing  to  the  act  of  congress  of  the  26th  of  May  1824;  But  the 
clerk  refused,  &c.,  and  the  court  refused  to  order  the  clerk 
to  write  down  the  same,  or  to  permit  the  witnesses  them* 
selves,  the  counsel  for  either  ofthe  parties,  or  any  other  per- 
son, to  write  down  such  testimony ;  the  court  expressing  the 
opinion  that  the  court  of  the  United  States  is  not  governed 
by  the  practice  of  the  courts  of  the  state  of  Louisiana. 

No  charge  or  advice  whatever  was  given  or. asked  from,  the 
court  to  the  jury  on  any  matter  of  law  or  fact  in  the  case : 
nor  was  any  question  whatever  raised  ofthe  competency  or 
^  adniissibility  of  such  evidence,  other  than  the  specific  ex- 
ception before  taken  to  the  competency  of  Fiske,  on  the 
sole  objection  of  interest ;  the  substance  of  the  facts  proved 
by  him  being  in  no  manner  drawn  in  question^  before  the 
court. 

The  record  sets  out  all  the  documentary  evidence ;  all  of 
which  appears  to  have  been  admitted  by  both  parties.  This 
.  consists  ofthe  pcotested  bills  above  mentioned,  with  an  ad- 
mission upon  the  record  by  the  defendant,  ifaat  they  had  been 
regiilarly  returned  under  protest  to  the  plaintiffs,  and  that 
plaintiffs  were,  at  the  time  the  suit  was  commenced,  the 
holders  and  owners  of  the  same  :  and  of  a  series  of  defen- 
dant's letters  to  his  agent  Fiske,  from  the  26th  of  March 
1823  to  the  10th  of  August  1825,  containing  evidence  that 
Fiske,  during  all  that  time,  was  settled  at  New  Orleans,  and 
was  the  factor  and  agent  of  the  defendant,  there  to  receive 
sbipments/of  cargoes  from  Boston  for  the  New  Orleans  mar- 
ket, and  to  purchase  and  ship  from  the  latter  place  to  the 
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defendant  at  Boston,  cargoes  of  cotton  and  tobacco,  .for 
which  he  was  auttiorised  to  draw  bills  on  Parsons  at  Boston. 

Upon  the  argument  in. this  court  the  first  bill  of  excep- 
tions has  been  abandoned  as  untenable,  and  in  our  judg- 
ment upon  sound  reasons. 

The  second  bill  of  exceptions  is  that  upon  which  the  court 
is  now  called  upon  to  deliver  its  opinion. 

By  the  act  of  Louisiana  of  the  28th  of  January  1817,  sec- 
tion 10,  it  is  provided,  that  in  every  case  to  be  tried  by  a  jury, 
if  one  of  the  parties  demands  that  the  facts  set  forth  in  the 
petition, and  answer  should  be  submitted  to  the  jury  to  hi^ve 
a  special  verdict  thereon,  both  parties  shall  proceed,  before 
the  swearing  of  the  jury,  to  make  a  written  statement  of  the 
facts  so  alleged  and  denied,  the  pertinency  of  which  statement 
shall  be  judged  of  by  the  court,  acTd  signed  by  the  judge ;  and 
the  jury  shall  be  sworn  to  decide  the  question  of  fact  or  facts 
so  alleged  and  denied,  and  their  verdict  or  opinion  there- 
of shall  be  unanimously  given  in  open  court,  &c.  and  be 
conclusive  between  the  parties  as  to  the  facts  in  said  cause, 
as  well  in  the  court  where  the  said  cause  is  tried,  as  on  the 
appeal,  and  tbe  court  shall  render  judgment ;  provided,  that 
the  jury  so  sworn  shall  be  prohibited  to  give  any  general 
verdict  in  the  case,  but  only  a  special  one  on  the  facts  sub- 
mitted to  them.  This  section  points  out  the  mode  of  ob- 
taining a  special  verdict,  in  the  sense  of  the  common  law. 
The  twelfth  section  then  provides,  that  when  any  cause 
shall  be  submitted  to  the  court  or  to  a  jury  without  state- 
ments of  facts,  as  is  provided  in  the  tenth  section  of  the  act, 
the  verbal  evidence  shall  in  all  cases  where  an  appeal  lies 
to  the  supreme  court  of  the  state,  if  either  party  requires  it, 
and  at  the  time  when  the  witnesses  shall  be  examined,  be 
taken  down  in  writing  by  the  clerk  of  the  court,  in  order  to 
be  sent  up  to  the  supreme  court,  tO' serve  as  a  statement  of 
fact$  in  case  of  appeal;  and  the  written  evidence  produced 
on  the  trial  shall  be  filed  with  the  proceedings,  &c,  &c. 
The  object  of  this  section  is  asserted  to  be  to  enable  the 
appellate  court  in  cases  of  general  verdicts,  as  well  as  of 
submissions  to  the  court,  to  exercise  the  power  of  granting  a 
new  trial,  and  revising  the  judgment  of  the  inferior  court. 
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It  seems  to  be  a  substitute  for  the  report  of  the  judge  who 
sat  at  the  trial,  in  the  ordinary  course  of  proceedings  at  the 
common  law. 

Of  itself,  the  course  of  proceeding  under  the  state  law 
of  Louisiana  could  not  have  any  intrinsic  force  or  obligation 
in  the  courts  of  the  United  States  organized  in  that  state : 
but  by  the  act  of  congress  of  the  26th  of  May  1824,  ch.  181, 
it  is  provided  that  the  mode  of  proceeding  in  civil  causes  in 
the  courts  of  the  United  States  that  now  are  or  hereafter 
may  be  established  in  the  state  of  Louisiana,  shall  be  con- 
formable to  the  laws  directing  the  mode  of  practice  in  the 
district  courts  of  the  said  states ;  provided,  that  the  judge 
of  any  such  court  of  the  United  States  may  alter  the  times 
limits  or  allowed  for  different  proceedings  in  the  state 
courts,  and  m^ke  by  rule  such  other  provisions  as  may  be 
necessary  to  adapt  the  laws  of  procedure  to  the  organiza- 
tion of  such  court  of  th'.  United  States,  and  to  avoid  any  dis- 
crepancy, if  any  such  should  exist,  between  such  state  laws 
and  the  laws' of  the  United  States. 

This  proviso  demonstrates,  that  it  was  not  the  intention 
of  congress  to  give  an  absolute  and  imperative  force  to  the. 
modes  of  proceeding  in  civil  causes  in  Louisiana  in  the  court 
of  the  United  States;  for  it  authorises  the  judge  to  modify 
them,  so  as  to  adapt  them  to  the  organization  of  his  o^n 
court.  It  further  demonstrates,  that  no  absolute  repeal  was 
intended  of  the  antecedent  modes  of  proceeding  authorised 
in  the  courts  under  the  former  acts  of  congress,  for  it  leaves 
the  judge  at  liberty  to  make  rules  by  which  to  avoid  any  dis- 
crepancy between  the  state  laws  and  the  laws  of  the  United 
States;  and  what  is  material  to  be  observed,  there  is  no 
clause  in  the  act  pointing  in  the  slightest  manner  to  any 
intentional  change  of  the  mode  in  which  the  supreme  court 
of  the  United  States  is  to  exercise  hi  appellate  power  in 
causes  tried  by  jury,  and  coming  from  the  courts  of  the 
United  States  in  Louisiana ;  or  giving  it  authority  to  revise 
the  judgments  thereof  in  any  matters  of  fact,  beyond  what 
the  existing^  laws  of  the  United  States  authorised. 

Whether  the  district  court  in  Louisiana  had.  adopted  any 
rules  on  this  subject,  so  as  to  modify  or  suspend  the  opera- 
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tion  of  tfie  Loaisiana  state  practice,  in  relation  to  the  taking 
down  the  verbal  testimony  of  witnesses,  does  not  appear 
upon  this  record.  The  court  expressed  an  opinion,  "  that 
the  court  of  the  United  States  is  not  governed  by  the  prac- 
tice of  the'  courts  of  the  state  of  Louisiana ;"  and  this  woiild 
be  correct,  if,  in  the  particular  complained  of,  the  court  had 
adopted  any  rule  superseding  that  practice. ,  If  no  such  rule 
had  been  adopted,  the  act  of  congress  made  the  practice 
of  the  state  the  rule  for  the  court  of  the  United  States. 
Unless,  then,  such  a  special  rule  existed,  the  court  was 
bound  to  follow  the  general  enactment  of  congress  on  the 
subject,  and  pursue  the  state  practice. 

But,  admitting  that  the  decision  of  the  court  below  was 
wrong,  and  that  the  pVLViy  was  entitled  to  have  his  testimony 
taken  down  in  the  manner  prayed  for ;  still  it  is  important 
to  consider,  whether  this  is  such  an  error  as  can  be  redressed 
by  this  court  Open  a  writ  of  error. 

Generally  speakings  matters  of  practice  in  inferior  courts 
do  not  constitute  subjects  upon  which  error  can  be  assigned 
in  the  appellate  court.  And  unless  it  shall  appear  that  this 
court,  if  the  omitted  evidence  had  been  before  it  on  the  re-', 
cord,  would  have  been  entitled  to  review  that  evidence,^  and 
miglit,  if  upon  such  review  it  had  deemed  the  conclusion  of 
the  jury  erroneous,  have  reversed  the  judgment  and  directed 
a  Dew  trial  in  the  court  below  ;.  there  is  no  ground  upon 
which*  the  present  writ  of  error  can  be  sustained. 

It  wais  competent  for  the  original  defendant  to  have  raised 
any  points  of  law  growing  out  of  the  evidence  at  the  trial, 
by  a  proper  application  to  the  court ;  and  to  have  brought 
any  error  of  the  court  in  its  instruction  or  refusal,  by  a  bill 
of  exceptions,  before  this  court  for  revision.  Nothing  of  this 
kind  was  done  or  proposed.  No  bill  of  exceptions  was 
tendered  to  the  courts  and  no  poin^  of  law  are  brought 
under  review.  The  whole  object,  therefore,  of  the  applica- 
tion to  recoi'd  the  evidence,  so  far  at  least  as  this  court  can 
take  cognizance  of  it,  was  to  present  the  evidence  here  in 
order  to  establish  the  error  of  the  verdict  in  matters  of  fact. 
Could  such  matters  be  properly  cognizable  in  this  court 
upon  the  present  writ  of  error?     It  is  very  certain  that  they 
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coald  not  upon  any  suit  and  proceedings  in  any  court  of  the 
United  States,  sitting  in  any  other  state  in  the  union  than 
Louisiana. 

The  trial  by  jury  is  justly  dear  to  the  American  people. 
It  has  always  been  an  object  of  deep  interest  and  solicitude, 
and  every  encroachment  upon  it  has  been  watched  with  great 
jealousy.  The  right  to  such  a  trial  is,  it  is  believed,  incor- 
porated into,  and  secured  in  every  state  constitution  in  the 
union ;  and  it  is  found  in  the  constitution  of  Louisiana. 
One  of  the  strongest  objections  originally  taken  against  the 
constitution  of  the  United  States,  was  the  want  of  an  express 
provision  securing  the  right  of  trial  by  jury  in  civil  casyes.  As 
soon  as  the  constitution  was  adopted,  this  right  was  secured 
by  the  seventh  amendment  of  the  constitution  proposed  by 
congress ;  and  which  received  an  assent  of  the  people  so 
general,  as  to  establish  its  importance  as  a  fundamental 
guarantee  of  the  rights  and  liberties  of  the  people.  This 
amendment  declares,  that  '^  in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved;  and  no  fact  once 
tried  by  a  jury  shall  be  otherwise  rc-examinable  in  any  court 
of  the  U'nited  States,  than  according  to  the  rules  of  the 
common  law."  At  this  time  there  were  no  states  in  the 
union,  the  basis  of  whose  jurisprudence  was  not  essentially 
that  of  the  common  law  in  its  widest  meaning;  and  proba- 
bly no  states  were  contemplated,  in  which  it  would  not.exist. 
The  phrase  '*  common  law,"  found  in  this  clause,  is  used  in 
contradistinction  to  equity,  and.  admiralty,  and  maritime  ju- 
risprudence. The  constitution  had  declared,  in  the  third  arti- 
cle, 'V^h^^  ^^6  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  constitution,  the  laws  of 
the  United  States,  and  treaties  made  or  which  shall  be  made 
under  their  authority,"  &c.  and  to  all  cases  of  admiralty 
and  maritime  jurisdiction.  It  is  w'ell  known,  that  in  civil 
causes,  in  courts  of  equity  and  admiralty,  juries  do  not  in- 
tervene, and  that  courts  of  equity  use  the  trial  by  jury  only 
jn  extraordinary  cases  to  inform  the  conscience  of  the  court. 
When,  therefore,  we  find  that  the  amendment  requires  that 
the  right  of  trial  by  jury  shall  be  preserved  in  suits  at  com- 
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mon  law,  the  natural  conclusion  is,  that  this  distinction  was 
present  to  the  minds  of  the  framers  of  the  amendment.  By 
common  law^  they  meant  what  the  constitution  denominated 
in  the  third  article  '^  law ;"  not  merely  suits,  which  the 
common  law  recognized  among  its  old  and  settled  proceed- 
ings, but  suits  in  which  legal  rights  were  to  be  ascertained 
and  determined,  in  contradistinction  to  those  where  equi- 
table rights  alone  were  recognized,  and  equitable  remedies 
were  administered ;  or  where,  as  in  the  admiralty,  a  mixture 
of  public  law,  and  of  maritime  law  and  equity  was  often 
found  in  the  same  suit.  Probably  there  were  few,  if  any, 
states  in  the  union,  in  which  some  new  legal  remedies  dif- 
fering from  the  old  common  law  forms  were  not  in  use;  but' 
in  which,  however,  the  trial  by  jury  intervened,  and  the 
general  regulations  in  other  respects  were  according  to  the 
course  of  the  common  law.  Proceedings  in  cases  of  parti- 
tion, and  of  foreign  and  domestic  attachment,  might  be 
cited  as  ex^^iples  variously  adopted  and  modified.  In  a 
just  sense,  the  amendment  then  may  well  be  construed  to 
embrace  all  suits  which  are  not  of  equity  and  admiralty 
jurisdiction,  whatever  may  be  the  peculiar  form  which  they 
may  assume  to  settle  legal  rights.  And  congress  seems  to 
have  acted  with  reference  to  this  ejvposition  in  the  judiciary 
act  of  1789,  ch.  20,  (which  was  contemporaneous  with  the 
proposal  of  this  amendment) ;  for  in  the  ninth  section  it  is 
provided,  that  "  the  trial  of  issues  in  fact  in  the  district 
courts  in  all  causes,  except  civil  causes  of  admiralty,  and 
maritime  jurisdiction^  shall  be  by  jury;"  and  in  the  twelfth 
section  it  is  provided,  that ."  the  trial  of  issues  in  fact  in  the 
circuU  courts  shall  in  all  suits,  except  these  of  equity;  and 
of  admiralty  SLud'maritime  jurisdiction  be  by  jury;"  and 
again,  in  the  thirteenth  section,  it  is  provided,  that  '^  the 
trial  of  issues Jn  fact  in  the  supreme  court  in  all  aciions  at 
2ato  against  citizens  of  the  United  States,  shall  be  by  jury." 
But  the  other  clause  of  the  amendment  is  still  more  im- 
portant; and  we  read  it  as  a  substantial  and  independent 
clause.  "  No  fact  tried  by  a  jury  shall  be  otherwise  re-exa- 
minable,  in  any  court  of  the  United  States,  than  according  to 
the  rules  orthe  common  law."    This  is  a  prohibition  to  the 
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court!  of  the  United  States  to.  re-examine  any  facts  tried  bj 
a  jurj  in  any  other  manner.  The  only  modes  kiiowh  to  the 
common  law  to  re-eiamine  snch  facts,  are  the  granting  of 
a  tiew  trial  by  the  court  where  the  issue  was  tried,  or  to 
which  the  record  was  pro}>erly  returnable ;  or  the  award  of  a 
renire  facias  de  novo,  by  an  appellate  court,  for  some  error* 
of  law  which  intervened  in  the  proceedings.  The  judiciary 
act  of  1789,  ch.  20,  sec.  17,  has  giverf  to  all  the  courts  of  the 
United  States  **  power  to  grant  new  trials  in  cases  where 
there  has-been  a  trial  by  jury,  for  reasons  for  which  new 
trials  have  usually  been  granted  in  the  courts  of  law."  And 
the  appelate  jurisdiction  has  also  been  amply  given  by  the 
same  act  (sec.  22,24)  to  this  court,  to  redress  errors  of  law; 
and  for  such  errors  to  award  a  new  trial,  in  suits  at  law 
which  have  been  tried  by  injury. 

Was  it  the  intention  of  congress,  by  the  general  language 
of  the  act  of  1824,  to  alter  the  appellate  jurisdiction  pf  this 
court,  and  to  confer  on  it  the  power  of  granting  a  new  trial 
by  a  re-^zamination  of  the  facts  tried  by  the  jury  9  to  enable 
it,  after  trial  by  jury^  to  do  that  in  respect  to  the  courts  of 
the  United  States,  sitting  in  Louisianai  which  is  denied  to 
such  courts  sitting  in  all  the  other  states  in  the  union?  We 
think  not  No  general  words,  purporting  only  to  regulate 
the  practice  of  a  particular  court,  to  conform  its  modes  of 
proceeding  to  those  prescribed  by  the  state  to  its  own  courts, 
ought,  in  our  judgment,  to  receive  an  interpretation  which 
would  create  so  jm*portalit'  an  alteration  in  the  laws  of  the 
United  States,  securing  the  trial  by  jury.  Especially  ought 
k  not  to  receive  such  an  interpretation,  when  these  Is  a 
power  given  to  the  inferior  court  itself  lo  prevent  any  dis* 
crepancy  between  the  state  laws  and  the  laws  of  the  United 
States;  so  that  it  would  be  left  to  its  sole  discretion  to  su- 
persede, or  to  give  concluisive  effect  in  the  appellate  court 
to  the  verdict  of  the  jury. 

If,  indeed,  the  construction  contended  for  at  the  bar  were 
to  be  given  to  the  act  of  congress,  we  entertain  the  most 
serious  doubts  whether  it  would  not  be  uriconstitutioqal.  No 
court  ought,  unless  the  terms  of  an  act  rendered  it  unavoid-^ 
able^  to  give  a  construction  to  it  whicli  should  involve  a  vio- 


JANUARY  TERM  1830.  449 

[Parsons  vs.  Bedford  et  al.] 

lation,  however  unintentional;  of  the  constitution.  The-terms 
of  the  present  act  may  well  be  satisfied  by  limiting  its  opera* 
tion  to  moues  of  practice  and  proceeding  in  the  court  belowv 
without  changing  the  effect  or  conclusiveness  of  the  verdict 
of  the  jury  upon  the  facts  litigated  at  the  trial.  Nor  is  there 
any  inconvenience  from  this  construction ;  for  the  party  has 
still  his  remedy,  by  bill  of  exceptions,  to  bring  the  facts  in 
review  before  the  appellate  court,  so  far  as  those  facts  bear 
upon  any  question  of  law  arising  at  the  trial ;  and  if  there  be 
any  mistake  of  the  facts,  the  court  below  is  competent  to  re- 
dress it,  by  granting  a  new  trial. 

Our  opinion  being  that,  if  the  evidence  were  now  before 
us,  it  would  not  be  competent  for  this  court  to  reverse  the 
judgnient  for  any  error  in  the  verdict  of  the  jury  at  the  trial; 
the  refusal  to  allow  that  evidence  to  be  entered  on  the  re- 
cord is  not  matter  of  error,  for  which  the  judgment  can  be 
reversed.  The  judgment  is  therefore  affirmed,  with  six  per 
cent  damages  and  costs» 

Mr  Justice  M'Lean,  dissenting. 

This  cause  was  removed  from  the  district  court  of  Louisi- 
ana by  a  writ  of  error ;  and  a  reversal  of  the  judgment  is 
prayed  for,  on  the  errors  assigned. 

The  suit  was  originally  brought  in  the  parish  court  of  the 
parish  of  New  Orleans,  and  was  removed  to  the  district  court 
of  the  United  States,  which  exercises  the  powers  of  a  circuit 
court. 

In  their  petition,  the  plaintiffs  below  state  that  one  Eben 
Fiske,  as  agent  at  New  Orleans  for  William  Parsons,  the  de- 
fendant, residing  ^t  Boston,  purchased  from  the  plaintiffs 
large  quantities  of  tobacco,  and  drew  bills  on  the  defendant 
in  payment,  which  he  refused  to  honour.  The  plaintiffs 
claim  10,000. 

The  defendant,  in  hJs  answer,  denies  the  material  facts  set 
forth  in  the  petition.  A  jury  was  impannelled,  and  a  verdict 
rendered  for  j^6484.  On  the  trial,  the  bills  of  exchange 
were  produced,  and  a  great  number  of  business  letters  be- 
tween Parsons  and  Fiske  were  read.. 

Fiske  was  sworn  as  a  witness,  though  objected  to  on  the 
Vol.  IH.— 3G 
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ground  of  interest;  but  a. release  removed  the  objection  to 
his  competency. 

The  first  assignment  of  error  relied  on  is,  that  from  the 
facts  apparent  on  the  record,  the  plaintiffs  had  no  right  of 
action  against  the  defendant,  and  that  therefore  this  court 
will  decree  a  judgment  to  be  entered  in  favour  of  the  defen- 
dant. 

2.  That  they  will,  at  least,  reverse  this  judgment,  and 
award  a  new  trial,  for  one  of  the  following  reasons : 

1*  Because  the  court  refused  to  direct  the  evidence  to  be 
put  upon  the  record. 

2.  Because  the  whole  question  was  a  question  of  law,  and 
the  decision  was  against  law. 

3.  It  is  not  strictly  a  common  law  proceeding ;  but  a  pro- 
ceeding under  the  peculiar  system  of  Louisiana ;  .and  accord- 
ing to  that  system,  the  court  has  power  to  reverse  the  judg- 
ment, under  circumstances  which  would  not  give  it  that 
power  where  the  trial  had  been  according  to  the  common 
law. 

As  this  cau3e  involves  a  constitutional  question,  which 
has  not  been  settled  by  this  court,  and  as  I  am  so  unfortu- 
nate as  to  differ  in  opinion  with  a  majority  of  the  members 
of  the  court,  I  shall,  with  great  deference,  present  my  views 
of  the  case.. 

In  the  state  of  Louisiana,  the  principles  of  the  common 
Jaw  are  not  recognized ;  neither  do  the  principles  of  the  civil 
law  of  Rome  furnish  the  basis  of  their  jurisprudence.  They 
have  a  system  peculiar  to  themselves,  adopted  by  their  sta- 
tutes, which  embodies  much  of  the  civil  law,  some  of  the  prin- 
ciples of  the  common  law,  and,  in  a  few  instances,  the  statu- 
tory provisions  of  other  states.  This  system  may  be  called 
the  civil  law  of  Louisiana,  and  is  peculiar  to  that  state. 

The  modes  of  proceeding  in  their  courts  are  more  nearly 
assimilated  to  the  forms  of  chancery  than  to  those  of  the 
common  law.  The  plaintiff  files  his  petition,  in  which  he 
sets  forth  the  ground  of  complaint  and  the  relief  prayed  for. 
P/ocess  issues  against  tHe  defendant ;  and  when  he  is  in  court, 
he  is  ruled  to  answer  the  bill.  The  answer  is  filed,  in  which 
he  admits,  denies,  or  avoids  the  facts  set  forth  in  the  petition. 
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thp  same  as  in  a  suit  in  chancery ;  and  he  is  permitted,  in 
his  answer,  to  set  up  a  de9iand  against  the  pTaintiff,  which  he 
may  recover  if  sustained. 

When  the  caui^e  is  brought  to  a  hearing,  the  court  decides 
the  facts  and  the  law,  if  neither  party  requires  a  jury.  The 
testimony  is  taken  down  at  the  trial,  and  either  party  may 
move  for  a  iiew  trial,  or  take  an  appeal  to  the  superior  court. 

If  an  appeal  be  taken,  the  testimony  forms  a  part  of  the 
record,  and  is  re-examined  by  the  appellate  court.  Either 
party  has  a  right  to  require  a  jury  in  the  inferior  court,  and 
also  to  demand  that  the  testimony  be  taken  down  at  the  trial ; 
so  that  it  may  form  a  part,  of  the  record,  and  be  considered 
by  the  appellate  court,  should  an  appeal  be  taken. 

If  either  party  desires  what  is  called  in  the  statute  a  spe- 
cial verdict,  each  party  makes  9  statement  of  facts,  which 
exhibit  the  grounds  of  controversy ;  and  these  statements 
are  submitted  to  the  jury  with  the  testimony  in  the  case.  In 
this  cas&,  also,  if  either  party  requires  it,  the  testimony  must 
be  taken  down  at  the  trial. 

The  facts  found  by  the  jury  are  examined  by  the  appel- 
late court,  and  its  judgment  is  given  on  the  facts  without 
the  intervention  of  a  jury. 

Such  is  the  outline  of  the  course  of  practice  in  the  courts 
of  Louisiana.  A  court  of  chancery  there  is  as  little  known, 
and  the  rules  of  its  proceedings  as  little  regarded,  as  are 
those  of  a  court  of  common  law.  Redress  is  sought  in  sub- 
stantially the  same  manner  .for  an  injury  done  to  the  per- 
son, his  property  or  character.  Whether  he  seeks  to  reco- 
ver a  debt,  or  asks  the  specific  execution  of  a  contract,  or  to 
avoid  a  contract  on  the  ground  of  fraud  or  accident,  the 
mode  of  proceeding  is  the  same ;  he  files  his  petition,  and 
the  defendant  must  answer. 

In  thus  repudiating  the  forms  and  principles  of  the  com- 
mon law,  the  state  of  Louisiana  has  pursued  a  course  dif^ 
ferent  from  her  sister  states.  This  has  resulted  from  the 
views  of  jurisprudence  derived  by  the  great  mass  of  her 
citizens  from  the  foreign  governments  with  which  they  were 
recently  connected. 

It  18  no  doubt  a  wise  policy  to  adapt  the  principles  of 
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government  to  the  moral  and  social  condition  of  the  govern* 
ed.  This  is  no  less  true  in  a  judicial  than  it  is  in  a  political 
point  of  view  ;.  and  where  an  intelligent  people  possess  the 
sovereign  power,  they  will  not  fail  to  secure  this  first  object 
of  a  good  government. 

By  an  act  of  congress  of  the  26th  of  May  1824,  it  is  pro- 
vided that  the  mode  of  proceeding  in  civil  causes  in  the 
courts  of  the  United  States,  that  now  are,  or  hereafter  may 
be  established  in  the  state  of  Louisiana,  shall  be  conforma- 
ble to  the  laws  directing  the  mode  of  practice  in  the  district 
courts  of  the  said  stat^:  provided,  that  the  judge  of  any 
such  court  of  the  United  States  may  alter  the  times  limited 
or  allowed  for  different  proceedings  in  the  state  courts,  and 
make,  by  rule,  such  other  provisions  as  may  be  necessary  to 
adapt  the  said  laws  of  procedure  to  the  organization  of  such 
court  of  the  United  States,  and  to  avoid  any  discrepancy,  if 
any  such  exist,  between  such  state  laws  and  the  laws  of  the 
United  States. 

There  is  no  evidence  before  the  court  that  the  power 
given  to  the  district  judge  in  this  proviso  has  been  exer- 
cised :  the  first  part  of  the  section,  which  adopts  in  the  dis- 
trict court  of  the  United  States  the  same  mode  of  proceeding 
in  civil  actions  as  is  established  in  the  courts  of  the  state, 
must  therefore  be  considered  as  in  force.  And  until  this 
power  be  exercised,  this  section  is  a  virtual  repeal  of  so 
much  of  the  judiciary  act  of  1789,  and  all  other  acts  prior 
to  1824,  which  came  within  its  provisions.  It  is  contended, 
that  whatever  may  be  the  rules  of  practice  in  the  district 
court  of  Louisiana,  they  do  not  confer  jurisdiction  on  this 
court.    The  force  of  this  objection  is  admitted. 

Any  law  regulating  the  practice  of  an  inferior  court  does 
not  confer  jurisdiction  on  an  appellate  court;  but  where 
such  court  has  jurisdiction  of  the  case,  it  must  be  governed 
in  its  decision  by  the  rules  of  practice  in  the  court  below. 

This  court  has  jurisdiction  by  writ  of  error  to  revise  the 
final  judgment,  in  any  civil  action,  of  a  circuit  court  of  the 
United  States  where  the  matter  in  controversy  exceeds  two 
thousand  dollars.  Whether  this  judgment  be  obtained  by 
the  forms  of  the  civil  or  the  common  law  is  immaterial. 
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The  only  essential  requisites  to  give  jurisdiction  are,  that  it 
be  a  civil  action,  involving  a  matter  in  controversy  exceed- 
ing two  thousand  dollars ;  and  that  the  judgment  be  final. 

The  form9  of .  proceeding  adopted  under  the  Louisiana 
practice,  in  the  district  cour{,  constitute  no  objection  td  a 
revision  of  itis  final  judgments  by  writ  of  error. 

In  the  case  of  Parsons  against  Armor,  brought  to  this 
court  by  writ  of  error  from  Louisiana,  and  decided  the 
present  term,  the  court  has  sustained  its  jurisdiction.  That 
case  in  no  respect  differs  in  principle  from  this,  except  that 
the  amount  due  was  ascertained  by  the  court  in  that  cause, 
and  in  this  by  a  jury.  Both  causes  were  brought  against  Par- 
sons to  recover  the  price  of  certain  quantities  of  tobacco 
sold  to  Fiske,  the  alleged  agent  of  the  defendant.  The 
same  testimony  was  used  in  both  causes,  with  the  exception 
of  the  bjlls  of  .exchange. 

In  the  case  of  Armor,  the  coutt  looked  into  the  testimony, 
which  was  certified  as  a  part  of  the  record.  From  this  tes- 
timony it  appeared  that  Fiske  acted  as  the  factor  of  Parsons, 
and  in  no  other  respect  as  his  agent;  that  Parsons  looked 
to  Fiske  for  the  faithful  disbursement  of  the  funds  placed  in 
his  hands,  and  the  purchases  were  made  in  his  name,  and  the 
payments  sometimes  in  drafts,  and  at  others  in  cash ;  that 
the  credit  was  given  to  Fiske  and  not  to  Parsons  by  the 
vendors  of  the  articles  purchased.  The  court  therefore  re-^ 
versed:  the  judgment  obtained  agamst  Parsons  in  the  dis- 
trict court. 

The  testimony,  thus  examined  by  the  court,  was  not  made 
a  part  of  the  record  by  a  bill  of  exceptions,  but  was  taken 
down,  at  the  trial.  Had  this  been  done  in  a  case  at  common 
law,  the  court  would  not  have  considered  the  testimony  aS' 
a  part  of  the  record  ;  and  consequently  they  could  hot  have 
looked  into  it  in  deciding  the  cause.  But  the  practice  of  the 
district  court,  under  the  sanctions  of  the  act  of  1824,  was  con- 
sidered as  presenting  the  testimony  in  that  cause  as  fully 
to  the  consideration  of  this  court,  as  in  a  case  at  common 
law,  where  it  is  embodied  in  a  bill  of  exceptions.  The  facts 
being  ascertained  by  the  court,  on  weighing  the  testimony 
the  law  was  pronounced  in  its  judgment. 
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The  law  of  Louisiana  requires  the  testimony  to^be  taken 
down,  if  demanded  by  either  party,  as  well  where  a  jury  is 
impannelled  as  where  the  cause  is  submitted  to  the  court. 
But  ir  the  case  under  consideration,  the  court,  at  the  tria], 
refused  to  order  the  testimony  to  be  taken  in  writing,  al- 
though a  motion  to  that  effect  was  made.  This  refusal  is 
the  principal  ground  on  ^ich  the  plaintiff  in  error  reliesLfor 
the  reversal  of  this  judgment.  He  claimed  a  right  secured 
to  him  by  law,  which  was  refused ;  and  he  seeks  redress  by 
writ  of  error. 

This  redress  cannot  be  given,  it  is  urged ;  because,  if  the 
testimony  had  been  taken  down,  it  could  baVe  been  oj  no 
advantage  to  the  plaintiff  in  error,  as  this  court  could  not 
examine  it.  And  why  may  not  this  testimony  be  examlfaed 
by  the  court,  the  same  as  in  the  case  of  Armor.  The  facts, 
are  the  same,  and  no  difference  exists  in  the  merits  of  the 
claims. 

Tbe  reply  is,  that  in  )his  case  a  jury  passed  upon  the  claim, 
and  in  the  other  the  court,  exercising  the  ^functions  of  .a  jury, 
decided  both  the  fact  and  the  law.  The  difference  thea  con- 
sists in  this ;  that  the  jury  found  the  facts  in  the  one  case, 
and  the  court  in  the  other;  and  in  both  cases  the  law  was 
pronounced  by  the  court. 

This  difference  in  the  mode  of  decision,  it  would  seem, 
ought  not  to  affect  the  judgment  of  this  court,  unless  there 
be  some  positive  provisron  of  law  which  must  control  itt 

The  seventh  article  of  the  amendment  of  the  constitution 
is  referred  to  as  conclusive  on  the  point.  It  reads,  ^*  in  all 
suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  tweiit];  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served; and  no  fact  tried  by  a  jury  shall  be  otherwise  re-exa- 
mined in  any  court  of  the  United  States,  than  according  to 
tfte  rules  of  the  common  law." 

To  this  objection  an  answer  may  be  given,  which  to  me 
is  satisfactory. 

This  is  not  a  suit  at  common  law,  and  therefore  does  not 
come  strictly  within  the  provision  of  the  article. 

In  what  respect  can  this  action  be  compared  to  a  suit  at 
common  law? 
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It  was  commenced  by  petition,  and  in  all  the  stages  throagh 
which  it  has  been  carried,  no  step  has  been  taken  in  con- 
formity io  the  common  law ;  unless  it  be  that  the  matter  in 
coi^troversy  was  submitted  to  a  jury,  and  la  bill  of  exceptions 
taken.  Does  this  make  it  a  common  law  proceeding?  A 
jury  is  often  called  to  try  matters  of  fact  in  a  chancery  case, 
and  in  the  admission  of  evidence,  the  rules  of  the  common 
law  are  observed.  But  does  this  make  the  principal  pro 
feeding  an  action  at  law  ?  Surely  not.  And  can  the  same 
mode  of  trial  under  the  statute  of  Louisiana  have  that  ef- 
fect ?  The  proceedings  under  this  statute  are  as  dissimilar 
to  the  common  law  process,  as  are  the  rules  of  chancery. 
The'whote  proceeding  under  ifhe  statute  is  in  derogation  of 
the  common  law.  How  then  can  it'be  called  a  common  law 
proceeding  ?  If  it  contain  one  feature  of  the  common  law, 
that  does  not  change  the  character  of  the  suit.  The  mode 
of  ledress  is,  under  the  specilEil  provisions  of  the  statute,  a 
remedy  created  by  the  law  of  the  state.  Can  this  procedui^ 
be  called  a  suit  at  comihon  law. 

The  words  in  the  latter  clause  of  the  seventh  article, 
^<  and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States,"  refer  to  the  first  clause 
of  the  sentence,  which  limits  the  trial  to  "  suits  at  common 
law."  If  this  were  not  the  true  construction  of  the  sen- 
tence, facts  found  by  a  jury  in  an  issue  directed  by  a  court 
of  chancery,  w6uld  be  conclusive- on  the  chailcellor.  The 
verdict  has.  never  been  so  considered,  and  especially  in  the 
appellate  courts  of  chancery.  If  the  intervention  of  a  jury  in 
this  case  do  not  change  its  character,  so  as  to  make  it  a 
common  law  proceeding,  then  there  is  no  diiferencQ  in  prin- 
ciple between  this  case  and  that  of  Armor.  As  the  court 
in  that  cause  looked  into  the  testimony  to  ascertain  the 
facts,  so  as  to  apply  the  principles  of  law,  why  not  do  the 
same  in  this.  In  that  case  the  judgment  of  the  circuit  court 
W9S  reversed  .  a  reversal  in  this  case  would  render  it  proper 
to  send  down  the  cause  for  trial. 

Butthfe  circuit  court  in. this  case  refused  to  order  the  tes*- 
timony  to  be  taken  down  at  the  trial.  This  is  undoubtedly 
error,  if  this  court  could  examine  the  testimony,  as  it  did  in 
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Armor's  case.  Had  that  case  been  considered  by  the  court 
as  a  suit  at  common  law,  it  must  have  been  dismisised,  or  the 
judgment  affirmed.  It  was  under  the  particular  practice  of 
the  district  court  that  this  court  considered  itself  authorised 
to  look  into  the  testimony  which  formed  a  part  of  the  re- 
cord in  that  cause,  and  by  this  procedure  established  the 
fact,  that  it  was  not  strictly  an  action  at  common  law.  This 
appears  to  me  to  relieve  the  case  und$r  consideration  from 
difficulty.  For,  if  the  suit  of  Armor  was  not  a  common 
law  proceeding,  neither  is  this  suit;  and  consequently  it  is 
free  from  any  constitutional  objection  in  this  court. 

The  objection  made,  that  if  congress  by  adopting  tbe 
practice  of  the  Louisiana  courts  may  evadie  tbe  provisions 
of  the  seventh  amendment,  and  that  they  may  abolish  the  trial 
by  jury  in  the  courts  of  the  United  States^  by  creating  spe- 
cial remedies 'not  known  to  tbe  common  law;  is  answered 
by  saying,  that  congress  have  the  power  to  do  much,  which 
it  is  not  probable  they  will  do.  Have  they  not  power  to 
repeal  the  acts  which  confer  jurisdiction  on  tbe  courts  of  the 
United  States,  and  which  regulate  their  practice?  This  would 
not  only  take  away  the  right  of  trial  by  jury  in  such  courts, 
but  aril  trials  of  every  description.  Is  it  at  all  probable  that . 
this  power  will  be  exercised  ?  The  answer  must  be  in  the 
negative ;  and  so  must  the  anflBwer  to  an  inquiry  whether  con-< 
gross,  by  creating  new  remedies,  will  dispense  with  the  trial 
by  jury. 

Is  this  article  of  the  constitution  to  be  construed  to  mean, 
by  the  words  '^suits^  at  common  law,"  all  suits  which 
are  not  properly  called  cases  of  equity,  of  admiralty  and 
maritime  jurisdiction?  Under  the  practice  of  Louisiana, 
bow  are  such  suits  to  be  distinguished  ?  The  form  of  action 
is  the  same  in  equity  as  at  law;  and  if  in  all  cases  where  a 
legal  right  could  be  prosecuted  in  other  states,  at  the  com- 
mon law,  they  are  to  be  denominated  actions  at  law  in  Lou- 
isiana, the  design  of  congress  in  adopting  the  Louisiana 
practice  is  defeated.  The  act#of  1824  intended  to  relieve 
the  parties  to  a  suit  in  the  district  court  in  Louisiana  from 
the  forms  of  the  common  law,  or  the  special  regulations  of 
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the  judiciary  act  of  1789,  because  they  were  not  adapted 
to  the  mod^s  of  proceeding  in  that  court. 

Suppose  congress  had  specially  providedythat Jn  all  trials 
before  the  district  court  of  Louisiana,  the  testimony  should 
be  taken  down,  and  that  it  should  form  a  part  of  the  record, 
so  as  to  present  the  facts  to  the  supreme  court  in  the  same 
mannei'  as  though  they  had  been  embodied  in  a  prayer  for 
special  instructions  to  the  jury,  and  brought  up  by  bill  of 
exceptions ;  might  not  this  court  determine  the  questions  of 
l%w  arising  in  the  case?  This,  it  appears  to  me,  is  neither 
more  nor  less  than  has  been  done,  by  the  act  of  1824. 

Are  all  the  laws  of  the  diflferent  states  for' the  vxituatioa 
of  improvements  by  commissioners;  where  a  recovery  for 
land  is  had  against  a  bona  fine  occupant  who  claimed  title, 
unconstitutional  9  If  suit  be  brought  in  fhe  state  courts, 
these  laws  are. enforced  as  constitutional ;  but,  if  brought  in 
the  circuit  court  of  t^*^  United  States,  they  are  unconstitu- 
tional. This  would  make  the  constitutionality  of  .acts  de- 
pend, not  upon  a  construction' of  the  constitution,  but  upon 
the  jurisdiction  where  the  action  is  brought.  It  would  give 
redress  in  the  state  courts,  which  in  the.  tJnited  Siates 
courts  would  be  unconstitutional. 

This  would  be  the  inevitable  consequence  if  the  provi- 
sion in  the  seventh  article  be  restricted  in  its  apj>lication  to 
the  courts  of  the  United  States,  and  be  construed  to  em- 
brace every  species  of  action  where  a  legal  right  is  ptoses 
cuted.  And,  if  to  escape  this. consequencjs,  the  provision  of 
fhe  article  be  extended  to  embrace,  all  cases  which  come 
within  the  above  construction,  without  reference  to  the  juris- 
diction where  the  remedy  is  sought ;  then  all  laws  extend- 
ing the  jurisdiction  of  justices  of  the  peace  above  twenty 
dollars  are  unconstitutional ;  and  also  every  arbitration  sys- 
tem, which  does  not  require  a  jury.  An  appeal  from  the 
judgment  of  a  justice  of  the  peace  will  not  evade  the  con- 
stitutional objection ;  for  the  judgment  is  final,  and  the  ques- 
tion involves  the  right  of  the  justice  to  give  judgment  in 
tlie  case,  without  the  intervention  of  a  jury. 

Suppose  congress,  for  the  purpose  of  adjusting  land  titles 
in  a  district  of  country,  should  establish  a  special  court, 
Vol.  hi.— 3  H 
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called  commissioners,  to  examine  and  determine  between  the 
different  claimants ;  would  their  proceedings  be  valid,  under 
the  seventh  amendment  of  the  constitution?  This  mode  has 
been  adopted  by  congress  to  settle  claims  to  lands  under  the 
Louisiana  treaty;  and  the  acts  of  the  commissioners  have 
been  confirmed.  If  such  a  proceeding  was  to  be  denomi- 
nated the  prosecution  of  a  legal  right,  and  consequently  a 
suit  at  common  law,  because  it  was  not  a  case  in  equity; 
the  decision  was  void  under  the  seventh  article,  an^  also  any 
act  of  legislation  confirming  it 

From  the  foregoing  considerations  I  am  brought  to  the 
conclusion,  that  this  case  is  not  strictly  a  suit  at  common 
law ;  and  that  this  court  may,  under  the  act  6f  1^24,  as  it 
did  in  the  case  of  Armor,  look  into  the  record,  and,  from  the 
facts  there  set  forth,  determine  the  question  of  law :  and 
as  the  court  below  refused  to  order  the  testimony  to  be  taken 
down  ;  I  think  the  defendant  has  been  deprived  of  a  right 
secured  to  him  by  law ;  and  that  for  this  error,  the  judgment 
should  be  reversed,  and  the  cause  sent  down  for  further  pro- 
ceedings ;  with  iiistructions  to  the  district  court  to  order  the 
testimony  to  be  taken  down  at  the  trial. 


This  cause  can^  on  to  be  heard  on  the  transcript  ol  the 
record  from  the  district  court  of  the  United  States  for  the 
district  of  Louisiana,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  district  court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs  and  damages  at 
the  rate  of  six  per  centum  per  annum. 
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The  practice  has  uniformly  been,  since  the  the  seat  of  government  was  removed 
to  Washington,  for  the  clerk  of  the  court  to  enter  at  the  first  term  to  which 
anj  writ  of  error  or  appeal  is  returnable,  in  cases  in  which  the  United  States 
.are  parties,  the  appearance  of  the  attoipey  general  of  the  United  States.  This 
practice  has  never/been  objected  to.'  The  practice  «woul<i  not  be  conclusive 
against  the  attorney  general,  if  he  should  at  the  ^rst  term  withdraw  his  ap- 
pearance^  or  move  to  strike  it  off.  Bu]t/if  he  lets  it  pass  for  one  term,  it  is  con- 
clusive upon  him,  as  to  an  aBpearence. 

The  decisions  of  this  court  have  iwiformly::beeiE,that  an  appeaiance  cures  any 
defects  in  the  form  of  process. 

MR  BENTON  moved  the  court  for  leave  to  reinstate  this 
case,  which  had  been  dismissed  on  a  former  day  of  the  term 
for  want  of  an  appearance  of  the  plaintiffs  in  error. 

At  the  first  term,  when  the  writ  of  error  was  filed,  the 
clerk  of  the  court  had  entered  the  appearance  of  the  attorney 
general  of  the  .United  States,  according  to  the  usual  prac* 
tice  in  such  cases.. 

The  attorney  general  now  said,  he  should  not  object  to  the 
reinstatement  if  the  court  thought  it  proper  under  the  cir- 
cumstances; but  be  bad  intended  to  take  an  objection  at 
the  time  when  the  suit  was  dismissed,  if  any  person  had 
then  appeared.  It  was,  that  the  citation  for  the  writ  of  error 
W<18  returnable  to  a  day  out  of  term,  to  wit :  on  the  fifst 
Monday  of  January  1828,  inistead  of  the  second  Monday  of 
that  year. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
court  as  follows : 

The  practice:  has  uniformly  been,  ever  since  the  seat  of 
government  was  removed  to  Washington,  for  the  clerk  to 
enter,  at  the  first  term  to  which  any  writ  of  error  or  appeal 
is  returnable,  the  appearance  of  the  attorney  generc^l  in  every 
case  to  which  the  United  States  are  a  party,  by  entering  bis 
name  on  the  docket-  .  "^is  practice  must  have  been  known 
to  every  attorney  general,  and  Ijas  never  beea  objected  to 


460  SUPREME  COURT. 

[Ftrrar  tnd  Brown  v$.  The  ITnited  Stites.] 

It  might  be  considered,  therefore,  as  having  an  implied  ac- 
quiescence on  the  part  of  the  attorney  general ;  although  it 
is  admitted  that  there  is  no  evidence  of  any  express  assent. 
We  do  not  say  that  this  practice  would  be  conclusive  against 
the  attorney  general,  if  he  should  at  the  first  term  withdraw 
such  appearance,  or  move  to  strike  it  out,  in  order  to  take 
advantage  of  any  irregularity  in  the  service  of  process.  But 
if  he  lets  it  pass  for  that  tenn^  without  objection;  we  think 
it  is  conclusive  upon  him  as  to  an  appearance. 

The  decisions  of  this  court  have  uniformly  beefi  that  an 
appearance  cures  any  defect  in  the  service  of  process ;  and 
there  is  nothing  to  distinguish  this  case  from  the  general 
doctrine.    The  cause  therefore  is  ordered  to  be  reinstated. 


On  consideration  of  the  motion  made  by  the  attorney 
general  on  the  part  6f  the  defendants  in  error  in  this  cause, 
to  dismiss  the  writ  of  error  in  this  cause,  on  the  ground  that 
the  citation  is  made  returnable  to  a  day  during  the  vacation, 
to  wit,  on  the  first  Monday  in  January,  A.D.  1828,  where- 
as the  return  day  should  have  been  the  second  Monday  in 
January,  A.D.  1828,  it  is  ordered  by  the  court,  that  inas- 
much as  the  said  defect  is  cured  by  the  appearance  of  the 
attorney  general  on  the  part  of  the  defendant,  said  motion 
be,  and  the  same  is  hereby  overruled. 
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Thb  Statb  of  Njsw  Jbbset,  CovrLAmAsns  ps.  Tas  Pxoiui  of 
THB  State  of  N^bw  YoAk,  Defehoahts. 

The  eiibpcena  issued  od  the  filing  of  a  bill  in  which  the  state  of  New  Jersey  were 
complainiinie,'  and  the  stale  of  New  York  were  defendants,  was  served  upoo 
the  governor  and  attorney  general  of  New  York  sixty, days  before  the  re- 
turn day,  the  day  of  the  'service  and,  return  inclusive.  A  second  subpoena 
issued,  which  Was  served  6n  the  governor  of  New  Yoric  only,  the  attorney 
general  being  absent.    There  was  no  appearance  by  the  state  of  New  York.- 

Buih^  Court:  This  is  not  like  the  case  of  several  defendants,  where  a  service 
on  one  might  be  good)  though  not  on  another.  Here  the  service  ptescribed 
by  ^e  rale  is  to  be  on  the  governor,  and  on  the  attorney  general.  A  service 
on  one  is  not  soffieieiit  to  entitle  the  court  to  proceed. 

Upon  an  application  by  the  counsel  for  the  'tate  of  New  Jerpey,  that  a  day  might 
be  assigned  to' argue  the  question  of  the  jurisdiction. of  this  court  to  proceed 
In.  this  case,  the  court  said  they  bad  no  difficulty  in  assigning  a  dsy.  It  might 
b«l  as  well  to'glve  notice  to  the  state  of  New  York,  as  tliey  might  employ 
counsel  in  the  interim.  If,  indeed,  the  argument  should  bo  merely  ex  parte, 
the  court  .^puld  not  feel  bound  by  its  decision ;  if  the  state  of  New  York  de- 
dred  to  have  the  question  again  argued. 

A  notice  was  gtveci  by  the  solicitors  for  the  stateof  New  Jersey  .to  the'  governor 
of  Use  state  of  New  York,  dated  the  IZth  of  January  1880^  stating  that  a  bill- 
had  been  filed  on  the  equity  side  of  tbe-suprieme  court,  by  the  state  of  New 
Jersey,  against  the  people  of  the  state  of  New  York,  and  that  on  the  18th  of 
Febraary  following,  the  court  would  be  moved  in  the  case  for  such  order  as 
Ibe  court  miglirdeem  proper,  &c^  Afterwards,  oik' the  day"  appointed,  no 
counsel  having  appeared  for  the  state  of  New  York,  on  the  motion  of  the  coun« 
seifor  the  state  of  Nfw  Jersey,  for  a  subpoena  to  be  serred  on  the  governor 
and  attorney  general  bftha  state  of  New  York ;  the  court  said :  as  no' counsel 
appemt  to  argue  the  motion  on  the  part  of' the  state  of  NeW  York,«  and  the 
pteeedent  for  granting  it.hu  been  established,  upon  very  grave  and  solemn 
argument,  the  court  do  not  require  an  ex  parte  argument  in  favor  of  their  aiilho- 
tity  to  grant  tlie.  subpoena,  but  will  follow  the  precedent  iieretofore  established. 
The  stete  of  New  York  will  be  at  liberty  to  contest  the  proceeding  at  ja  future 
fiite  id  the  c6qne  of  the  caese,  if  they  shall  choofe  so^  do. 

A  BILL  was  filed  on  the  eqaiiy  side  of  the  eoort,  by  the 
state  of  New  Jersey^  on  the  ^Otfa  of  February  1829,  against 
the  people  of  the  state  of  New  York;  and  on  motion  of  Mr 
Wirt  for  the  complainants,  a  subpcena  was  awarded  by  the 
court  on  the  16th  of  March  18&9.  f  he  writ  issued  on  the 
36th  of  May  1829.    A  copy  of  the  «id>posna  and  of  the  bill 
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government  to  the  moral  and  social  condition  of  the  govern- 
ed. This  is  no  less  true  in  a  judicial  than  it  is  in  a  political 
point  of  view  ;  and  where  an  intelligent  people  possess  the 
sovereign  power,  they  will  not  fail  to  secure  this  first  object 
of  a  good  government. 

By  an  act  of  congress  of  the  26th  of  May  1824,  it  is  pro- 
vided that  the  mode  of  proceeding  in  civil  causes  in  the 
courts  of  the  United  States,  that  now  are,  or  hereafter  may 
be  established  in  the  state  of  Louisiana,  shall  be  conforma- 
ble to  the  laws  directing  the  mode  of  practice  in  the  district 
courts  of  the  said  stat^:  provided,  that  the  judge  of  any 
such  court  of  the  United  States  may  alter  the  times  limited 
or  allowed  for  different  proceedings  in  the  state  courts,  and 
make,  by  rule,  such  other  provisions  as  may  be  necessary  to 
adapt  the  said  laws  of  procedure  to  the  organization  of  such 
court  of  the  United  States,  and  to  avoid  any  discrepancy,  if 
any  such  exist,  between  such  state  laws  and  the  laws  of  the 
United  States. 

There  is  no  evidence  before  the  court  that  the  power 
given  to  the  district  judge  in  this  proviso  has  been  exer- 
cised :  the  first  part  of  the  section,  which  adopts  in  the  dis- 
trict court  of  the  United  States  the  same  mode  of  proceeding 
in  civil  actions  as  is  established  in  the  courts  of  the  state, 
must  therefore .  be  considered  as  in  force.  And  until  this 
power  be  exercised,  this  section  is  a  virtual  repeal  of  so 
much  of  the  judiciary  act  of  1789,  and  all  other  acts  prior 
to  1824,  which  came  within  its  provisions.  It  is  contended, 
that  whatever  may  be  the  rules  of  practice  in  the  district 
i^ourt  of  LouisJ'ana,  they  do  not  confer  jurisdiction  on  this 
court.    The  force  of  this  objection  is  admitted. 

Any  law  regulating  the  practice  of  an  inferior  court  does 
not  confer  jurisdiction  on  an  appellate  court;  but  where 
such  court  has  jurisdiction  of  the  case,  it  must  be  governed 
in  its  decision  by  the  rules  of  practice  in  the  court  below. 

This  court  has  jurisdiction  by  writ  of  error  to  revise  the 
final  judgment,  in  any  civil  action,  of  a  circuit  court  of  the 
United  States  where  the  matter  in  controversy  exceeds  two 
thousand  dollars.  Whether  this  judgment  be  obtained  by 
the  forms  of  the  civil  or  the  common  law  is  immaterial. 
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The  only  essential  requisites  to  give  jurisdiction  are,  that  it 
be  a  civil  action,  involving  a  matter  in  controversy  exceed- 
ing two  thousand  dollars ;  and  that  the  judgment  be  final. 

The  form3  of .  proceeding  adopted  under  the  Louisiana 
practice,  in  the  district  cour|,  constitute  no  objection  to  a 
revision  of  its  final  judgments  by  writ  of  error. 

In  the  case  of  Parsons  against  Armor,  brought  to  this 
court  by  writ  of  error  from  Louisiana,  and  decided  the 
present  term,  the  court  has  sustained  its  jurisdiction.  That 
case  in  no  respect  difiers  in  principle  from  this,  except  that 
the  amount  due  was  ascertained  by  the  court  in  that  cause, 
-and  in  this  by  a  jury.  Both  causes  were  brought  against  Par- 
sons to  recover  the  price  of  certain  quantities  of  tobacco 
sold  to  Fiske,  the  alleged  agent  of  the  defendant.  The 
same  testimony  was  used  in  both  causes,  with  the  exception 
of  the  bills  of  .exchange. 

In  the  case  of  Armor,  the  coutt  looked  ii^o  the  testimony, 
which  was  certified  as  a  part  of  the  record.  From  this  tes- 
timony it  appeared  that  Fiske  acted  as  the  factor  of  Parsons, 
and  in  no  other  respect  as  his  agent;  that  Parsons  looked 
to  Fiske  for  the  faithful  disbursement  of  the  funds  placed  in 
his  hands,  and  the  purchases  were  made  in  his  name,  and  the 
payments  sometimes  in  drafts,  and  at  others  in  cash ;  that 
the  credit  was  given  to  Fiske  and  not  to  Parsons  by  the 
vendors  of  the  articles  purchased.  The  court  therefore  re- 
versed: the  judgment  obtained  agarnst  Parsons  in  the  dis- 
trict court. 

The  testimony,  thus  examined  by  the  court,  was  not  made 
a  part  of  the  record  by  a  bill  of  exceptions,  but  was  taken 
down,  at  the  trial.  Had  this  been  done  in  a  case  at  common 
law,  the  court  would  not  have  considered  the  testimony  as- 
a  part  of  the  record  ;  and  consequently  they  could  hot  have 
looked  into  it  in  deciding  the  cause.  But  the  practice  of  the 
district  court,  under  the  sanctions  of  the  act  of  1824,  was  con- 
sidered as  presenting  the  testimony  in  that  cause  as  fully 
to  the  consideration  of  this  court,  as  in  a  case  at  common 
law,  where  it  is  embodied  in  a  bill  of  exceptions.  The  facts 
being  ascertained  by  the  court,  on  weighing  the  testimony 
the  law  was  pronounced  in  its  judgment. 
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[Stete  of  New  J«t§9y  vb.  The  State  of  New  Y<Mf^*l 
The  first  subpoena  wan  served  uppn^the  governor  and  attor- 
ney general  sixty  days  before  the  return  day,  the  day  of  the 
service  and  of  the  return  inclusive.  Whether  this  was  suffi- 
cient, accprding  to  the  course  of  the  coQirt,  he  was  desirous 
to  know.  The  second  subpoeua  wasiierved  on  the  governor 
only;. the  attorney  general  being  abseiit.  Was  it  necessary, 
to  make  the  service  good,  that  it  should  be  servedupon  both? 
JMfr  Wirt  referred  to  the  rules  of  th^  court  on  this  subject, 
particularly  the  rule  adopted  in  Aogu&t  term  1796. 

Mr  Chief  Jdstic^  Marshall  said,  that  this  was  not  like  the 
case  of  several  defendants,  where  ^  service  on  one  might  be 
good,  though  not  on  another.  Here  the  service  prescribed  by 
the  rule  was  to  be  upon  the  governprand  upon  the  attoruiey 
general;  A  service  on  one  was  not  sufficient  to  entitle  the 
court  to  proceed  against  the  state. 

Mr  Wirt  then  said,  that  he  should  be  glad  to  hkve  aday 
assigned  to  argue  the  point  of  jurisdiction,  if  the  cpxirt  choflej^ 
before  another  subpoBna  issued ;  as  it  might,  if  decided  again.$t 
the.  plaintifik,  prevent  unnecessary  expenses^  He  would  be 
willing  that  it  should  be  at  so  distant  a.  day,  as  to  enable  the 
state  of  New  York  to  appear  and  erpplpy  counsel.  He  men- 
tioned three  weeks  from  the  day  of  the. application. 

Mr  Chief  Justice  Marshall  said»  the  cPurt  had  na  difficulty 
in  assigning  .that  day  for.  the  motion.-  Itmight  be  as  well  to 
give  notice  to  th^  state  of  New  York,  as  they  might  employ 
counsel  inthe  interim.  If,  indeed^  the  arguQient  should  be 
merely  ex  parte,  the  court  would  not  feel  bound  by  its  deci- 
sion;  if  the  state  of  New  York  afterward  desired  to  have  the 
question  again  argued^a). 

Motipn^£r9nted,  and  notice  directed. 


(a)  The  follovfing  lettetsi  addressed  by  the  uttorbey  geneial-ef  New  Terk 
toihti  clerk  :0f  ^he  courii  dated  July  27,  1829«  and  t6  the  chief  justice  eqd  the. 
as49qiate  Justices*  dated  JAnuiiiy  8,  ISSfO,  were  riMd  during  the  discussion. 
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In  conformity  with  the  direction  of  the  court,  nolice  of 
the'day  appointed  for  hearing  the  motion  for  a  sabpcena  was 

Utiea,  AT.  r.  My  27, 1829(. 
tnUiem  Themaf  Ctrroll,  Efqoire,  Cleik  of  the  Sapreme  Court  of  the  United 
Stitei. 

Sir, 

The  goTOraor  and  tttoraey  general  of  the  state  of  NewToikweie  lecent^ 
lenred  with  tbtf  copy  of  a  bitl  in  equity,  said  to  have  been  exhibited  hi  tbeao- 
preme  court  of  the  United  States,  by  **  The  State  of  New  Jersey  m.  The  Aople 
of  the  State  of  New  Yorlr,"  and  with  a  subpoena  in  that  cause  to  appear  on  the 
first  Monday  of  August  next. 

Lheg  leave  respectfoily  to  say,  that  such  service  is  ragardedoa  the  partof  ttie 
state  of  New  Yprk  as  utterly  void;  because  the  mode  adopted  it  unknown  to  the 
common  law,  ia  not  authorised  by  any  statute  of  the  United  Stat^,  nor  warranted 
by  any  existing  rule  or  order  of  the  court  out  of  which  the  process  Jssoed.  A 
rule  on  the  subject  of  the' service  of  proceei  was  adopted  in  August  term  ITM, 
Z  Dall.  Rep.  820»  885;  but  this  rule,  so  fitf  as  I  J^ve  observed,  hat  been, 
omitted  in  eveiy  subsequent  publication  of  ihe  rules  clt  the  supreme  court;  and 
is  no  doubt  obsolete; 

Entertaining  this  view  of  the  subject,  it  b  supposed  that  no  pioeeeding  will 
be  had  in  the  ca^^,  either  in  vacation  or  at  term,  until  tho  court  shall-have 
directed  tbe  mode  of  serving  such  process,  and  the  prescribed  course  ifaall  have 
been  pursued. 

Whether  the  court  liat  been  cloAed  with  power  to  copipel  the  appearance  of 
a  stete  as  defendant  in  an  original  suit  or  proceeding,  is  a^  question,  among, 
others,  which  will  no  doubt  receive  from  that  high  tribunal  all  the  considen^don 
that  its  imjtortance  demands,  before  any  order  shall  be  made  in  the  premises. 

I  ijrili  thank  you  to  band  this  to  the  court,  if  the  subject  shall  ever  be  presented 
to  their  consideration^  and  shoiild'any  rule  or  order  be  raiade  in,  or  afleetteg-this 
cause,  please  send  a  certified  copy»  addreasf  d  to  jne  at  Albany. 
I  am^  Sir,  with  great  respect. 

Tour  obedient  servant, 

GRE^N  C.  BRONSON, 

JUtamey  OeneralofMuf  Tarki 

muA^on  C%, /ofiiiary  8,  1880. 
To  the  Honourable  the  Chief  Justice,  and  his  Associate  Justices  of  the  $14- 
jp'reme  Court  of  the  United  States. 

A  bill  has  been  exhibited  in  thit  court  by  the  state  of  New  Jersey,  agtipst  the 
people  of  the  state  of  New  York,  concerning  the  boundaiy  line  between  the  two 
states,  and  a  subpcena  to  appear  and  answer,  with  a  copy.qf  the  bill,  has  been 
served  upon  the  governor  of  the  state  of  New  York.  A  notice  has  recently  been 
served,  that  on  the  18th  tauitant  the  court  would  be  moved  to  take  the  bill  prQ 
€Oftfgi$0^  and  proceed  to  a  decree  for  the  went  of  an  appearance. 
Vot.III.— 3  1 
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forthwith  served  on  the  governor,  and  on  the  attorney  gene- 
ral of  the  state  of  New  York ;  and  on  the  day  assigned  by 
the  courti  the  6th  of  March  1830,  Mr  Southard,  attorney 
general  of  the  state  of  New  Jersey,  and  Mr  Wirt,  attended 
as  counsel  for  the  complainants.  No  counsel  appeared  for 
the  state  of  New  York. 

The  counsel  for  the  state  of  New  Jersey  inquired  of  the 
court  if  they  would  hear  an  argument  on  the  motion  that  a 
subpoena  might  issue  to  be  served  on  the  governor  and  at- 
torney general  of  the  state  of  New  York,  stating  that  they 
were  willing  and  prepared  to  go  into  the  same. 

.Mr  Chief  Justice  Marshall  said,  as  no  one  appears  to 
argue  the  motion  on  the  part  of  the  state  of  New  York,  and 
the  precedent  for  granting  the  process  has  been  established 
upon  very  grave  and  solemn  argument,  in  the  case  of  Chis- 
holm  t;^.  The  State  of  Georgia,  ^.Dall.  Rep.  419,  and  Gray- 
son t;^.  The  State  of  Virginia,  Q  Dall.  320,  the  court  do  not 
think  it  proper  to  require  an  ex  parte  argument  in  favour 
of  their  authority  to  grant  the  subpcena,  but  will  follow  the 
precedent  heretofore  established. 

The  court  are  the  more  disposed  to  adopt  this  course,  as 
the  state  of  New  York  virill  still  be  at  liberty  to  contest  the 


I  hibg  letTO  reepectfiilly  to  My,  tbet  the.  opinion  is  entertained  on  tiie  part  of 
the  atate  of  New  York,  that  this  court  cannot  exercise  jarisdiction  in  auch  a  case* 
without  the  authority  of  an  act  of  cdngreas  for  carrying  into  execution  that  part 
of  the  judicial  power  of  the  United  States  which  eitends  to  controTersies 
between  two  or  more  states. 

The  governor  of  the  state  of  New  York  has  made  a  communieatton  upon  the 
subject,  of  this  suit  to  the  legislature  now  in  session  ;  but  It  has  not  yet  been 
acted  upon»  so  far  as  I  haveibeen  advised.  Whether  the  legislature  will  autho- 
rise any  person  to  appear  and  discuss  the  question  of  jurisdiction ;  or  whether, 
for  the  purpose  of  obtaining  a  judicial  decision  upon  the  merits  of  «n  unfortunate 
controversy,  they  will  order  an  appearance,  waiving  the  question  of  jurisdiction, 
I  am,  at  this  time,  unable  to  determine. 

I  have  deemed  it  proper  to  make  this  communication,  to  explain  what  might 
otherwise  be  supposed  a  want  of  respect  for  this  honourable  court,  on  the  part  of 
the^zecutfve  Of  NewYork. 

GREEN  C.  BRONSON, 
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proceeding  at  a  future  time  in  the  course  af  the  cause,  if  it 
shall  choose  to  insist  upon  the  objection. 


On  consideration  of  the  motion  made  by  Messrs  Southard 
and  Wirt,  solicitors  for  the  complainant  in  this  cause,  on 
Saturday  the  13th  day  of  February  of  the  present  term  of  this 
court,  praying  the  court  to  postpone  the  consideration  of  this 
cause  until  Saturday  the  6th  of  March  of  the  present  term 
of  this  court,  with  leave  to  the  counsel  for  the  said  com- 
plainant on  that  day  either  to  argue  the  point  of  jurisdiction, 
or  to  move  the  court  for  a  decree  in  pursuance  of  the  notice 
therein.recited,  or  for  new  process  in  case  the  court  should 
determine  that  the  service  of  the  process  in  this  case  was  not 
sufficient  to  entitle  the  cou^rt  to  proceed  against  the  state 
of  New  York,  or  for  such  other  order  as  to  the  court  may 
seem  meet :  it  is  considered  by  the  court,  that  as  no  one 
appears  to  argue  this  motion  on  the  part  of  the  state  of  New 
York,  and  the  precedent  has  been  established  in  the  case  of 
Chisholm's  Executors  against  the  State  of  Georgia,  the 
court  do  not  consider  it  proper  to  require  an  ex  parte  argu- 
ment, but  will  follow  the  precedent  so  established  after 
grave  and  solemn  argument.  The  court  is  the  more  dis- 
posed to  adopt  this  course,  as  the  state  of  New  York  will  be 
at  liberty  to  contest  this  proceeding  at  any  time  in  the  course 
of  the  ciEiuse.  Whereupon  it  is  ordered  by  the  court  that, 
as  the  service  of  the  former  process  in  this  cause  was  de- 
fective, inasmuch  as  it  was  not  served  sixty  days  before  the 
return  day  thereof,  as  required  by  the  rules  of  this  court, 
proce^  of  subpoena  be,  and  the  same  is  hereby^^awarded  as 
prayed  for  by  the  complainant(a). 

;    (a)  The  following  is  a  copy  of  the  subpoena  awarded  by  the  coyrt : 

The  president  of  the  United  States  to  tlie  governor  and  the  attorney  general- 
of  die  state  of  New  York,  greeting : — For  certain  causes  offered  before  tlie  su- 
preme court  of  the  United  States,  holding  jurisdiction  in  equity,  you  are  hereby 
commanded  iod  strictly  enjoined,  that,  laying  all  matters  aside,  and  notwithstand- 
ing any  excuse,  you  personally  be  and  appear,  on  behalf  of  the  people  of  the 
Mid  state  of  New  York,;before  the  said  supreme  court,  holding  jurisdiction  in 
equity,  on  the  first  Monday  in  August  next,  at  the  city  of  Washington,  in  the 
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district  of  Colnmbit,  being  the  preeent  sett  of  the  Datioml  goTemmeht  of  the 
United  States,  to  answer  concerning  the  things  which  shall  then  and  there  be 
objected  to  the  said  state,  and  to  do  farther  and  receive  on  behalf  of  the  said 
state,  what  the  said  supreme  court,  holding  jurisdiction  in  equity,  shall  have  con- 
sidered in  this  behalf;  and  this  you  may  in  no  wise  oAiit,  under  the  penalty  of 
£▼0  hundred  dollars.  Witness,  the  honourable  John  Marshall,  Esquire,,  chief 
justice  of  the  said  supreme  court  at  Washington  city,  the  second  Monday  in  Ja- 
nuary, being  the  Ilth  day  of  said  month,  in  the  year  of  our  Lord  1880,  and  of 
the  independence  of  the  United  States  the  fifty-fourth. 

WILLIAM  THOBfAS  CARROLL, 
Clerk  qf  the  Supreme  Court  of  ihb  UnUed  State$, 
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Where  (be  Terdict  for  the  plaintiff  In  the  circuit  court  ia  for  a  lets  tiuount  than 
two  thousand  dollars,  and  the  defendant  prosecutes  a  writ  of  error,  this  court 
has  not  jurisdiction ;  although  the  demand  of  the  plaintiff  in  the  suit  exceeded 
two  thousand  dollars. 

ERROR  from  the  district  court  of  Missouri. 

In  the  district  court  of  Missouri,  John  W.  Honey  instituted 
an  action  of  trespass  on  the  case  for  the  recovery  of  damages 
from  John  Smith  T.,  the  defendant  in  the  action,  for  the  use  of 
a  "  new  and  useful  improvement  in  screening  tables  for  dis- 
criminating, selecting  and  separating  perfect  from  imperfect 
shot/'  for  which  letters  patent  had  been  granted  to  the  plain- 
tiff by  the  United  States.  The  damages  were  laid  in  the  de- 
claration at  two  thousand  dollars;  and  at. September  term 
1827  the  cause  was  tried,  and  a  verdict  rendered  for  the 
plaintiff,  for  one  hundred  dollars,  upon  which  judgment  was 
entered  for  the  plaintiff  below. 

On  the  trial,  the  counsel  for  the  defendant  filed  several 
bills  of  exceptions  ta  the  opinion  of  the  court,  and  prosecuted 
this  writ  of  error. 

After  the  case  was  opened  for  the  plaintiff  in  error,  the 
court  ordered  the  writ  of  error  to  be  dismissed,  the  same 
having  been  sued  out  by  the  defendant  in  the  district  court, 
and  the  sum  in  controversy,  as  to  him,  being  no  more  than 
one  hundred  dollars,  the  amount  of  the  verdict  in  that  court. 
See  the  case  of  Gordon  v$,  Ogden,  at  this  term,  ^nte  p.  33. 

Benton  and  Hempstead  for  the  plaintiff  in  error  ;  Law-' 
less  for  the  defendant. 

Afterwards  Mr  M'Ginness,  for  the  plaintiff  in  error,  on 
affidavit,  stating  that  the  plaintiff  in  the  district  court  esti- 
mated the  damages  which  had  accrued  to  him  by  the  use 
of  his  machine  by  the  defendant  at  two  thousand  dollars, 
and  had  sought  to  recover  the  same  in  the  action,  moved 
to  reinstate  the  cause. 

The  court  overiulcd  the  motion. 


470  SUPREME  COURT- 


John  G.  M^Dokald,  Plaintiff  in  Erbos  va,  Geobob  fi.  Ma- 
OBUDEB,  Defendant 

A  note  was  dUcountetl  at  the  office  of  discount  and  deposit  of  the  bank  '^f 
the  United  States  in  the  city  of  Washington,  for  the  accommodation  of  the 
drawer,  indorsed  by  Magrader  and  by  M'Donald ;  neitherof  the  indorsers  receiv- 
ing any  value  for  his  indorsement,  but  indorsing  the  note  at  the  request  of  the 
drawer,  without  any  communication  with  each  other.  The  note  was  renewed 
from  time  to  time,  under  the  same  chrcumstances*  and  was  at  length  protested 
for  non-payment :  and  separate  suits  having  been  brought  by  the  banlc  against 
the  indorsers,  the  drawer  being  insolvent,  judgments  in  favour  of  the  bank  were 
obtained  against  both  the  indorsers.  The  bank  issued  an  execution  against 
Magruder,  the  first  mdorser,  and  he  having  paid  the  whole  debt  and  costs, 
instituted  this  suit  against  M'Donald,  the  second  indorser;  for  a  contribution, 
claiming  one  half  of  the  sum  so  paid  by  him  in  satisfjftction  of  the  judgment 
obtained  by  the  bank.    Held,  that  he  was  not  entitled  to  recover., 

That  a  prior  indorser  is.  In  t(ke  regular  course  of  business,  liable  to  bis  indorsee, 
although  that  indorsee  naay  have  afterwards  indorsed  the  note,  is  unquestiona- 
ble. When  he  takes  up  the  note  he  becomes  the  holder  as  entirely  as  if  he 
had  never  parted  with  it,  and  may  sue  the  indorser  for  the  amount.  The  first 
indorser  undertakes  that  the  maker  shall  pay  the  note,  or  that  he,  if  due  dili- 
gence be  used,  will  pay  it  for  him.  This  undertaking  makes  him  responsible 
to  every  holder,  and  to  every  person  whose  name  is  on  the  note  subsequent  to 
his  own,  and  who  has  been  compelled  to  pay  its  amount.    [474] 

Theindorser  of  a  promissory  note,  who  receives  no  value  for  his  indorsement 
from  a  subsequent  indorser,  or  from  the  drawer,  cannot  set  up  the  want  of  con- 
sideration received  by  himself;  he  is  not  permitted  to  say.  that  the  promise  is 
.  made  without  consideration ;  because  money  paid  by  the  promissee  to  another, 
in  as  valid  a  consideration  as  if  paid  to  the  promissor  himself.    [476] 

Co-sureties  are  bound  to  contituute  equally  to  (he  debt  they  have  jointly  under- 
taken t(|  pay ;  but  the  undertaking  must  be  joint,  not  separate  andf  successive. 
[477] 

ERROR  to  the  circuit  court  of  the  county  of  Washing- 
ton, in  the  distn^^t  of  Coldrabia. 

This  was  an  action  ^  ussumpsit,  instituted  in  the  circuit 
court  by  the  defendant  in  error  against  the  plaintiff  in  this 
court.  The  matters  in  controversy  were  submitted  to  the 
jury  by  a  case  agreed,  which  stated,  that  the  plaintiff  pro- 
duced in  evidence  a  promissory  note  drawn  by  Samuel  Tur- 
ner, Jun.  in  favour  of  George  B.  Magruder,  or  order,  at  sixty 
days,  for  S900,  payable  at  the  office  of  discount  and  deposit 
at  Washington,  for  value  received ;  which  note  was  signed  by 
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Samuel  Turner,  dnd  indorsed  by  George  B.  Magruder,  and 
by  John  iGr.  M'Donald. 

The  note  was  so  drawn  and  indorsed,  with  the  under- 
standing of  all  the  parties  thereto,  that  it  should  be  dis- 
cou  ed  in  the  office  of  discount  and  deposit,  for  the  $ole 
use  and  accommodation  of  the  maker,  Samuel  Turner ;  no 
value  being  received  by  either  of  the  indorsers.  It  was  so 
discounted,  and  the  proceeds  thereof  applied  to  the  credit 
of  Turner,  in  the  office.  Long  before  the  making  of  the 
D6te,  viz.  in  the  year  1819,  Turner  had  two  notes  discount- 
ed for  his  use  and  accommodatioti  in  the  office,  viz.  one 
for  $270,  indorsed  by  Geoi;ge  B.  Magruder  and  by  G. 
M'Donald,  and.  one  for  #710,  indorsed  by  George  B.  Ma- 
gruder and  one  Samuel  Hambleton  ;  which  last  mentioned 
note  was  continued,  by  renewal,  with  the  indorsement  of  Ma- 
gruder and  Hambleton,  until  September  1820,, when,  in  con- 
sequence of.  Hambleton's  absence,  it  was  protested ;  after 
which  the  office  permitted  the  accommodation  to  be  re- 
newed, upon  condition  that  Turner  would  get  another 
good  indorser  in  the  place  of  Hambleton.  Whereupon 
John  G.  M'Donald,  upon  the  solicitation  of  Turner,  in- 
dorsed a  note  for  the  sum  ot  $710,  which  was  brought  to 
him,  already  indorsed  by  George  B.  Magruder.  That  in 
March  182 J)  a  small  part  of  the  money  having  been  paid, 
the  two  notes  were  consolidate^  and  renewed  .by  one  note 
for  $950,  drawn  by  Turner,  and  indorsed  by  Magruder  and 
by  M'Donald,*  which  was  from  time  to  time  renewed  by  notes 
similarly  drawn  and  indorsed  ;  the  last  of  which  is  this  noic, 
so  produced  in  evidence  by  the  plaintiff.  Neither  at  the 
time  of  indorsing  the  notes  respectively,  nor  at  any  otht 
time,  was  there  any  communication  between  Magruder  and 
M'Donald  upon  the  subject  of  such  indorsement.  Both  of 
them  however  knc\A^  at  the  time  of  indorsement  the  notes  were 
intended  to  be  discounted  for  the  accommodation  of  Turner : 
and  in  every  instance  Magruder  wafe  the  first  indorser. 
The  note,  so  produced  in  evidence  by  the  phiintifT,  not 
having  been  paid  when  due,  was  duly  protested;  and  the 
payment  thereof  having  been  duly  demanded,  and  due  notice 
given  of  such  demand,  and  of  non-payment  having  been 
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given  to  the  iDdorsers,  judgments  at  law  were  recovered 
against  both,  by  the  Bank  of  the  United  States;  aqd  the 
whole  amount  having  been,  paid  by  Magriider,  he  brought 
this  suit  to  recover  from  M'Donald  one  half  of  the  amount  so 
paid  by  him. 

By  consent  of  the  parties,  a  verdict  was  rendered  for  the 
plaintiff,  for  one  half  of  the  amount  so  paid  by  the  said  Ma- 
gruder,  in  satisfaction  of  the  judgment  against  him ;  subject 
to  the  opinion  of  the  court  upon,  the  case  agreed. 

Upon  the  case  stated,  the  court  below  gave  judgmeiut  for 
the  plaintiff;  and  the  defendant  sued  out  this  writ  of  error. 

Mr  Jones,  for  the  plaintiff  in  error,  contended, 

1.  That  by  the  showing  of  the  plaintiff  himself,  in  the 
case  stated,  there  never  was  ahy  contract  between  the  parties, 
but  what  their  Sjeveral  indorsements  on  the  note  im.f^ort. 

2.  That  the  import  and  effect  of  the  contract  of  indorse- 
ment, the  only  contract  between  the  parties,  and  that  not 
attempted  to  be  explained  or  modified  by  any  collateral 
agreement  or  understanding  whatever,  wer^  that  the  plaintiff 
himself,  as  first  indorser  and  payee  of  the  note,  should  pay  and 
satisfy  the  whole  amount  of  the  note,  in  default  of  the  maker, 
and  should  completely  indemnify  and  save' harmless  the^  de- 
fendant, as  last  indorser,  against  nil  recourse  from  the  holder. 
Consequently,  if  the  bank  had  chosen  to  enforce  the  sepa- 
rate judgment  which  they  had  recovered  against  the  last, 
instead  of  the  first  indorser,  the  former  would«have  been  en- 
titled to  recover  of  the  latter,  not  a  moiety,  but  the  whole,  of 
the  amount. 

3.  That  this,  the  legal  effect  of  the  only  contract  subsist- 
ing between  the  parties,  so  far  from  being  changed  or  im- 
paired, is  confirmed  and  strengthened  by  the  origin  and 
circumstances  of  the  debt,  as  explained  in  the  case  stated; 
from  which  it  appears,  that  near  threerfourths  of  the  amount 
consisted  of  a  prior  debt  due  from  the  plaintiff  to  the  bank, 
for  which  M'Donald  never  was  liable,  till  he  made  himself 
so,  as  indorsee  of  the  plaintiff  below,  and  as  second  indorser.. 

This  action  was  brought  by  the  first  indorser  against  the 
second  indorser  of  a  promissory  note,  for  contribution,  he 


JANUARY  TERM  1830,  473 

[M'Donald  v^,  Magnider.] 

having  paid  the  note  to  the  holder.  There  never  was  any 
contract  between  the  parties  but  that  which  appears  on  the 
face  of  the  note.  In  the  true  sense  of  this  agreement,  Magru- 
der  proDiises  to  pay  the  npte  in  case  of  the  failure  of  the 
drawer  to'  do  so,  and  to  save  the  subsequent  indorser,  the 
plaintiff  in  error,  harmless.  There  is  nothing  collateral  to 
this  agreement;  were  it  necessary  or  proper  to  go  into  any 
inquiry  as  to  the  real  circumstances  of  the  parties,  three- 
fpurths  of  the  sum  received  on  the  discount  of  the  note  were 
(eft  Magruder's  use. 

The  only  circumstance  upon  which  the  claim  of  the  de- 
fendant in  error  can  b'b  supposed  to  rest,  is,  that  the  note  was 
to  go  inta  bank  for  the  benefit  of  the  drawer ;  and  this  will 
not  raise  a  contract,  either  express. or  by  implication,  differ- 
ent from  that  which  is  the  known  and  established  construc- 
tion of  such  instruments.  This  is  well  known ;  and  all' who 
become  parties  to  such  contracts,  are  bound  by  the  well  esta- 
blished principles  of  law,  operating  upon  them  under  such 
relations. 

Mf  Key,  for  the  defendant,  said^ the  question  presented  in 
this  case  is  not.  novel.  It  has  been  frequently  discussed 
in  courts,  and  the  position  assumed  for  the  defendant  in 
error  is  founded  in  equity.  It  is  claimed  to  divide  the  loss 
sustained  by  the  failure  of  the  drawer  of  the  note  between 
the  indorsers.  The  bank  had  judgment  against  the  indorsers. 
Magruder  paid  the  whole  amount  of  the  execution  against 
him,  and  proceedings  on  the  execution  against  M'DonaM 
were  stayed,  until  this  suit  shall  determine  the  rights  of  the 
parties. 

In  this  case  the  note  was  made  for  the  sole  purpose  of  dis- 
count for  the  drawer,  and  the  indorsers  put  their  names  upon 
it  for  that  purpose  only.  As  between  the  bank,  there  is  no' 
doubt  the  obligation  of  each  was  for  the  whole  amount  of  the 
note;  but  between  therpselves  it  was  not  so.  They  united 
for  the  drawer,  and  they  made  no  contract  with  each  other 
for  indemnity.  The  only  contract  was,  that  each  should  be- 
come one  of  two  indorsers,  for  the  benefit  of  the  drawer,  and 
that  they  would  become  mutual  and  equal  sureties. 
Vol.  Ill 3  K 
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In  Other  commercial  contra^cts,  the  circnmstances  under 
which  they  arise  are  gone  into.  A  bill  of  exchange  drawn 
without  funds  in  the  hands  of  the  drawer^  is  jiot  subject  to 
the  strict  rules  of  notice.  So  also  where  a  note  has  been  dis- 
counted for  the  use  of  the  indorser.  The  bank  x)f  Colum- 
bia V8.  French,  4  Cranch,  141.  These  cases  show,  that  in 
actions  on  negotiable  paper  you  may  go  beyond  the  form  of 
the  contract. 

In  the  present  case,  the  note  was  drawn,  and  after  it  was 
indorsed  by  Magrudier,  was  handed  back  to  Turner ;  it  was 
then,  at  the  request  of  Turner,  indorsed  by  M'Donald',  and 
was  delivered  to  the  bank  by  the  drawer.  Between  the  in- 
dorsers  there  was  no  contract,  no  consideration  passed  from 
the  first  to  the  second,  and  they  stood  as  sureties  between 
each  other.    Cited,  13  Johns.  52.    3  Harris  &  Johns.  125. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  rendered  by  the  cir- 
cuit court  of  the  Vnited  States,  for  the  county  of  Washing- 
ton, in  the  district  of  Columbia,  in  an  action  of  indebitatus 
assumpsit,  brought  by  the  first  indorser  of  a  promisso^  note 
against  the  second  indorser,  to  recover  half  its  amount  The 
note  was  made  by  Samuel  Turner,  Jun.  and  indorsed  George 
B.  Magruder,  John  G.  M'Donald.  At  the  trial  of  the  cause 
a  case  was  agreed  by  the  parties,  and  the  judgment  of  the 
circuit  court  was  rendered  in  favour  of  the  plaintiff  on  a 
verdict  given  by  the  jury,  subject  to  the  opinion  of  the  court. 

That  a  prior  indorser  is,  in  the  regular  course  of  business, 
liable  to  his  indorsee,  although  that  indorsee  may  have  af- 
terwards indorsed  the  same  note,  is  unquestionable.  When 
he  takes  up  the  note  he  becomes  the  holder  as  entirely  as 
if  he  had  never  parted  with  it,  and  may  sue  the  indorser  for 
the  amount.  The  first  indorser  undertakes  that  the  maker 
shall  pay  the  note ;  or  that  he,  if  due  diligence  be  used,  will 
pay  it  for  him.  This  undertaking  makes  him  responsible  to 
every  holder,  and  to  every  person  whose  name  is  on  the  note 
subsequent  to  his  own,  and  who  has  been  compelled  to  pay 
its  amount. 
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This  is  the  regular  course  of  bus'^ess  where  notes  are  in- 
dorsed for  value :  but  it  is  contended  that  where  less  than 
the  amount  is  received,  the  indorser  is  responsible  to  his  im- 
mediate indorsee  only  for  the^  sum  actually  paid;  conse- 
quently, if  nothing  is  paid,  the  mere  indorsement  does  not 
bind  the  indorser  to  pay  his  immediate  indorsee  any  thing. 
If  B.  indorses  to  C.  the  note  of  A.  without  value,  and  A.  fails 
to  take  it  up,  it  is  as  between  B.  and  C.  a  contract  without 
consideration,  on  which  no  action  arises.  This  is  undoubt- 
edly true  if  C.  retains  the  note  in  his  own  possession;, and 
may  be  equally  true  if  he  indorses  it  for  value.  When  he 
repays  the  money  he  has  received,  he  is  replaced  in  the 
situation  in  which  he  would  have  been  had  he  never  parted 
with' the  note-  If  he  puts  it  into  circulation  on  his  own  ac-* 
count,  new  relations  may  be  created  between  himself  and 
his  immediate  indorsee,  which  may  be  affected  by  circum- 
stances. In  the  case  under  consideration,  the  note  took  the 
direction  intended  by  all  the  parties.  It  was  indorsed  by  Ma- 
gruder for  the  purpose  of  enabling  Turner  to  discount  it  at 
the  bank.  To  insure  this  object.  Turner  applied  to  McDon- 
ald, who  placed  his  name  also  on  the  paper.  No  inter- 
course took  place  between  the  indorsers.  No  contract 
express  or  implied  existed  between  them  other  than  is  created 
by  their  respective  liabilities,  produced  by  the  act  of  in- 
dorsement. Wliat  are  these  liabilities  ? '  The  first  indorser 
gave  his  name  to  the  maker  of  the  note  for  the  purpose  of 
using  it  in  order  to  raise  the  money  mentioned  on  its  face. 
He  made  himself  responsible  for  the  whole  sum  upon  the 
sole  credit  of  the  maker.  His  undertaking  is  undivided. 
He  does  not  understand  that  any  person  is  to  share  this,  res- 
ponsibility with  him. 

.But  either  the  bank  is  unwilling  to  discount  the  note  on 
the  credit  of  the  maker  and  his  single  indorser,  or  the 
maker  supposes  His  object  will  be  insured  by  the  additional 
credit  given  by  another  name.  He  presents  the  note  therefore 
to  M'Donald,  and  asks  his  name  also.  M'Donalil  accedes  to 
his  request^  and  puts  his  name  on  the  instrument.  If  the 
maker  passes  the  note  for  value,  the  liability  of  M'Donald 
lo  the  holder  is  the  same  as  if  that  value  had  been  receiveci 
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by  M'Donald  himself.  Why  is  this?  No  consideration  is 
received  by  M'Donald,  and  this  fact  is  known  to  the  holder 
and  discounter  of  the  note.  But  a  consideration  is  paid  by 
the  holder  to  the  maker,  and  paid  on.  the  credit  of  M'Don- 
ald's  name.  He  cannot  set  up  the  want  of  a  consideration 
received  by  himself;  he  is  hot  permitted  to  say  that  the  pro- 
^  mise  is  made  without  consideration ;  because  money  paid  by 
'  )be  promissee  to  another,  is  as  valid  a  consideration  as  if  paid 
to  the  promissor  himself. 

'In  what  does  the  claim  df  the  second  <5n  the  first  indorser 
differ  from .  that  of  the  holder  on  .the  second .  indorser  ? 
Neither  has  paid  value  to  his  immediate  indorser  ;  but  the 
bolder  has  paid  value  to  the  maker  on  the  credit  of  all  the 
names  to  the  instrument.  The  second  indorser,  if  he  takes 
up  the  note,  has  paid  value  to  the  holder  in  virtue  of  the 
liability  created  by  his  indorsement.  If  this  liability  wa^ 
founded  equally  on  the  credit  of  the  maker  and  of  the  first 
indorser,  if  his  undertaking  on  the  credit  of  .^oth  subjects 
hini  to  the  loss  consequent  on  the  payment  of  the  note;  how .. 
can  the  contract' between  him  and  his  immediate  indorser.6e 
said  to  be  without  consideration  9 

If  it  be  tnie,  as  we  think  it  is,  that  Magruder,  when  he  in- 
dorsed the  note,  and  returned  it  to  the  maker  to  be  discount- 
ed, made  himself  responsible  for  its  amount  oti  the  failure' of 
the  maker,  if  this  responsibility  was  then  comprete,.how  can 
it  be  diminished  by  the  circumstance  that  M'Donald  i>ecame 
a  subsequent  indorser?  How  can  the  le'gai  liability  of  a  first 
indorser  to  the  second,  who  has  been  compelled,  to. take  up 
the  note,  be  changed  otherwise  than  by  an  express  or  implied 
contract  between  the  parties? 

This  question  has  arisen  and  been  decided  in  thid  courts  of 
several  states.  Wood  t;«.  Repold,  3  Harris  &  Johns.  1^5, 
was  a  bilLdrav;n  by  A.  Brown,  Jun.  at  Baltimore,  on  Messrs 
Goold  and  Son  of  New  York,  in  favour  of  fi.  Wood  &  Co., 
and  indorsed  by  .G.  Wood  &  Co.  and  afterwards  by  Repold, 
the  plaintiff.  The  bill  was  drawn  an(i  indorsed  for  the  pur- 
pose of  raising  money  for  the  drawer,  and  waa  discounted  at 
the  bank  of  Baltimore.  On  being  protested  for  non-payment, 
it  was  taken  up  by  Repold,  and  this  suit  brought  against  the 
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first  Indorser.  Payment  was  resisted  because  the  indorsement 
was,  without  Gonsideration,  for  the.  accommodation  of  the 
drawer;  but  th6  court  sustained  the  action.  The  same  ques- 
tion arose  in  Brown  t;^.  Mott,  7  Johns.  361,  on  a  promissory 
note,  and  was  decided  in  the  same  manner.  In  that  case  the 
court  said,  that  if  he  had  taken  it  up  at  a  reduced  price,  it 
would  seem  ihat  he  could  only  recover  the  amount  paid. 
Undoubtedly,  if  M'Donald  had  been  compelled  to  pay  a 
moiety  of  this  note,  he  could  havo  recovered  only  that  moiety 
from  Magruder. 

The  case  of  Douglass  vs.  Waddle,  1  Hammond,  413,  was 
determined  difierentry.  This  case  was  uncioubtedly  decided 
on  general  principles;  but  the  custom  of  the  country  and  a 
statute  of  the  state  are  referred  to  by  the  court  as  entitled  to 
considerably  iniluence.  The  weight  of  authority  as  well  as 
of  usage  is,  we  think  5*^  favour  of  the  liability  of  the  first 
indorser. 

The  claim  of  Magruder  has  alsQ  be^  maintained  oq  the 
principle  that  they  arc  co-sureties,,  And  that  he  who  has 
paid  the  whole  note  may  dematfd.  contribution  from  the 
other. 

The  principle  is  unquestionably  sound  if  the  case  can  be 
brought  within  it.  Co-sureties  are  bound  to  contribute 
equally  to  the  debt  they  have  jointly  undertaken  to  pay ; 
but  the  undertaking  must  be  Joint,  not  separate  and  suc- 
cessive. Magruder  and  M'Don&ld  might  have'  become  joint 
indorsers.  Their  promise  might  have  been  a  joint  promise. 
In  that  event  each  would  have  been  liable  to  the  other  for  a 
moiety.  But  their  promise  is  not  joint.  They  have  indorsed 
separately  and  successively,  in  the  usual  tnode.  No  con- 
tract, no  communication,  has  taken  place  between  them 
which  might  vary  the  legal  liabilities  these  indorsements  are 
known  to  create.  Those  legal  li&bilities  therefore  remain 
in  full  force. 

Upon  this  question  of  contribution,  the  counsel  for  the  de- 
fendants in  err'or  rely  on  two  cases,  reported  in  2  Bos.  & 
Pull.  268  and  270.  The  first,  Cowell  t;«.  Edwards,  was' a  suit 
by  one  surety  on  a  bond  against  his  co-surety  for  contribu- 
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tion.  It  was  intimated  by  the  court  that  each  surety  w«s 
liable  for  his  aliquot  part,  but  not  liable  at  law  to  any  con- 
tribution on  account  of  the  insolvency  of  some  of  the  sureties. 
The  party  who  had  paid  more  than  his  just  proportion  of  the 
debt  could  obtain  relfef  in  equity  only. 

The  second  case,  Sir  Edward  Deering  t;^.  The  Earl  of 
Winchelsea,  Sir  John  Rous,  and  the  Attorney  General,  was  a 
suit  in  chancery,  in  the  exchequer.  Thomas  Deeriog  had 
been  appointed  receiver  of  fines,  &c.  and  had  given  three 
bonds  conditioned  for  faithful  accounting,  &c.  In  one  of 
these  the  plaintiff  was  surety,  in  another  lord  Winchelsea, 
and  in  the  third,  sir  John  Rous.  Judgment  was  obtained 
on  the  bond  in  which  the  plaintiff  was  surety,  and  this  suit 
was  brought  against  the  sureties  to  the  two  other  bonds 
for  contribution.  It  was  resisted  on  the  ground  that  there 
was  no  contract  between  the  parties,  they  having  entered 
into  special  obligations.  The  lord  chief  baron  was  dis- 
posed to  consider  the  right  to  contribution  as  founded 
rather  on  the  equity  of  the  parties  than  on  cpntract,  and 
the  court  decreed  contribution. 

In  this  case  the  parties  were  equally  bound,  were  equally 
sureties  for  the  same  purpose,  and  were  equally  liable  for 
the  same  debt.  Neither  had  &ny  claim  upon  the  other  supe- 
rior to  what  that  other  had  on  him.  The  parties  stood  in 
the  same  relation,  not  only  to  the  crown,  to  whom  they  were 
all  responsible,  and  to  the  person  for  whom  they  were  sure- 
ties, but  to  each  other.  Under  these  circumstances  con- 
tribution may  well  be  decreed  ex  equali  jure.  But,  in  the 
case. at  bar,  the  parties  do  not  stand  in  the  same  relation 
to  each  other.  The  second  indorser  gives  his  name  on 
the  faith  of  the  first  indorser  as  well  as  of  the  maker.  The 
first  indorser  gives  his  name  on  the  faith  of  the  maker 
only.  Unquestionably  these  liabilities,  may  be  changed 
by  contr;ict;  but  no  contract  existing  between  these  par- 
ties, it  is  not  a  case  to  which  the  principle  of  contribution 
applies. 

No  notice  has  been  taken  of  the  form  of  the  action.  It 
is  admitted   that  Magruder,  having,  paid  the  whole  note, 
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may  recover  a  moiety  from  M'Donald,  if  their  undertaking 
18  to  be  considered  as  joint ;  if  he,  as  first  indorser,  is  not 
responsible  to  M'Donald  for  any  part  of  it  which  M'Donald 
may  have  paid. 

The  judgment  is  to  be  reversed,  and  the  cause  remanded, 
with  directions  to  set  aside  the  verdict,  and  enter  judgment 
as  on  a  nonsuit. 


APPENDIX. 


The  following  opinion  was  prepared  by  Mr  Justice  Story' 
at  February  term  1819,  and  was  .not  delivered;  Mr  Chief 
Justice  Marshall  having  delivered  the  opinion  of  tlie  court 
in  the  case.  By  his  pecmffision  it.  is  inserted  here,  aa  the 
principles  discussed  in  the  opinion  are  the  same  with  some 
of  those  involved  in  the  case  of  Inglis  pa*  The  Trustees  of 
the  Sai tor's  Snug  Harbour^  ante,  p*  .99. 

Tais  Trustees  of  the  Philadelphia  Baptist  Associatiok  m. 
Smith  Aim  Robbbtsok,  4  Wheat.  1. 

Stort  J.  Charitable  donations  were  of  great  considera-^ 
tion  in -the  civil  law^  and  bequests  to  pious  uj^es  were  deemed 
privileged  testaments(a).  There  can  be  little  doubt  that 
the  authority  of  the  Roman  code,  combining  with  the  reli- 
gious-notions of  former  times,  contributed  in  no  small  degree 
to  engraft  the  principles  of  that  law  respecting  charities  ioto 
the  common  law.  This  was  manifefstly  the  opinion  of  lord 
Thurlow(i);  and  lord  Eldon,  in  assenting  to  it  has  addedj 
that,  as  at  an  early  period  the  ordinary  had  authority  to 
apply  a  portion  of  every  man's  estate  to  charity,  when  after- 
wards the  statute  compelled  a  distribution,  it  is  not  impossi- 
ble that  the  same  favour  should  have  been  extended  to 
charity  in  the-  construction  of  wills,  by  the^r  own  force 
purporting;  .to .  authorise  such  a  distribution(o).    Be  this  as 

(a)  iSwinbume,  pi.  1,  s.  16,  p.  103.  Id.  pi.  7,  b.  8,  pi.  908.  TDomat.  16D,  161, 
108. 

(b)  While  M.  White,  1  Bro.  Ch.  Cae.  12. 

(e)  Moggridge  m.  Thackwell,  7  Ves.  36,  €9,  Mills  vs.  Farmer,  1  Merivale. 
66, 94. 
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it  may,  it  ctdnot  be  denied  that  many  of  the  pirivileget 
giyentb  charitabletestliments  by.the  civil  law  have  been 
for  ages  incorporated  into  the  common  law.  For  incltance, 
one  privilege  was  that  noauch  testament  was  void  for 
uncertainty  either  as  to  persons  or  objects.  Hence,  if  a  tes- 
tator gave  bis  goods  to  be  distributed  among  the  poor,  or 
made  the  poor  his  executors,  the  legacy  was  not  void;  al- 
though it  would  have  been  otherwise,  if  charity  bad  not 
been  the  legatee(a).  And  the  same  rule  has  been  adopted 
into  the  common  law,  at  least  ever  since  the  statute  of  cha- 
ritable uses(&).  Indeed,  at  one  period,  the  constructions  in 
respe<^t  to  charitable  bequests  were  pushed  to  a  most  eirtra- 
Vagant  length;  apd  the  good  sense  of  succeedifig  times^bas 
lamented,  and  as  far  as  it  consistently  could,  has  endeilvour- 
ed  to  abridge  the  ancient  doctrine  to  something  like  arar 
tional  system(c).  It  19  now  too  late  to  contend  that  a  dis- 
position in  iavpur  of  charity  can  be  construed  according  to 
the  rules  whijch  are  applicable  to  individuals.  In  the  first 
place,  tliQ  same  words  in  a  will,  when  apj>Iied  to  individuals, 
may  require  a:  viery  different  construction,  if  applied  to  the 
case  of  a  chai^ty;  If  a  testator'  give  his  property  to  such 
^npn  a^  he  shall  Hereafter  name  to  be  his  executor,  and 
afterwards  appoint  no  ex^utor;  or  if,  having  appointed  an. 
i^xecutor,  he  dies  in  his  life  time,  and  no  other,  is  appointed 
in  his  place,  in  either  of  these  ca^es,  as  to  individuals,  the 
testSLtqr  must  be  held  intestate,  and  his  next  of  kin  will  take 
the  QSlate.  But  to  give  effect  to  a  bequest  in  favour  of  cha- 
rity, (chancery  will  in  both  instances  supt>ly  the  place  of  an 
executor,  and  cjunj  into  effect  thait  which  in  the  case  of  in- 
dividuals must  have  (ailed  al0gether(d).    Again,  in  thecase 

(a)  Swinbimie,  pi.  1,  s.  16,  p.  104, 69.  2  Domat  lib.  4,  tit.^.  s.  6,  p.  161, 
162,168, 

(»)  48  EiliS.  eh.  4. 

<«)  Sm  what  is  nid  on  thM  nibject  in  Mo8K>^l{^  ***•  Thackwell,  1  Vet.  Jan. 
464.  S.  C.  7  Vei^  86.  Mills  vs.  Farmer,  1  Herivale,  66.  Corbyn  m.  French, 
4  Yes;  418.  Attorney  General  vs.  Minsbnll,  4  Yes.  Jon.  11.  Attorney  General 
9$.  Bonltree^  2  Yes.  Jdn.  880.  Attorney  General  es.  Whitebureb,  8  Yes.  ^on. 
14li    Carey  e«.  Abbot,  7  Yes.  4d0..:  Attorney  Genera]  vs.  Baynes,  P|«e.  Cb. 

tio. 

{d)  Mills  vs.  Farmer,  1  Merivale,  65, 94.  Moggrldge  vs.  Tbadnr^,  7  Yes. 
86.  '  Attorney  General  vs.  Jaekson,  11  Yes.  Jim.  866, 867. 
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of  an  •  individaal,  if  an  estate  is  devised  to  such  peraoa  as 
the  executor  shall  name,  and  no  executor,  is  appoilited,.  or 
one  being  appointed  dies  in  the  testator's  life  time,  find  bo 
one  is  appointed  in  his  place,  the  bequest  amounts  to  noth- 
ing. Yet  sucba  bequest  to  charity  would  be*good^  and  thei 
court  of  chancery  would  in  such  case  assume  the  office  of 
executor(a).  So  if  a  legacy  be  given  to  trustees  to  distirt- 
4)ute  in  charity,  and  they  die  in  the  testator's  life  tipie, 
although  the  legacy  is  lapsed  at  law,  (and  if  they  had  taken 
to  their  Qwn  use  it  would  have,  been  gone  for  ever),  yet  in 
equity  it  will  be  enforced(&).  Again,  although  in  carrying 
;  into  execution  a  bequest  to  an  individual,*  the  mode  in  which 
the  legacy  is  to  take  effect  must  be  of  the  substapce  of  the 
legacy,  yet  where  charity  is  the  legatee,  the  court  will  con- 
sider it  as  the  whole  substance  of  the  bequest;  and  ib  such 
cases  only,  if  the  mode  fail,  will  provide  a  mode  by  which 
that  legatee  shall  take,  but  by  which  no  other  than  charita- 
ble legatees  can  take(c).  A  still  stronger  case  is,  that  if  the 
testator  has  expressed  an  absolute  intention  to  give  a  lega- 
cy to  charitable  purposes,  but  has  left  uncertain^  or  to  some 
future  act,  the  mode  by  which  it  is  to  be  carried  into  eSectj 
there  the  court  of  chancery,  if  no  mode  is.  pointed:  out,  will 
of  itaelf  supply  the  defect  and  enforce  the  charity((I).  There- 
fore it  has  been  held,- that  if  a  man  devises  a  sum  of  mobey 
to  such  charitable  uses  as  Jie  shall  direct  by  a  codicil  to  be 
annexed  to  his  will,  or  by  a  note  in  writing,  and  afterwards 
leaves  no  direction  by  note  or  codicil,  the  court  of  chancery 
hath  power  to  dispose  of  it  to  such  charitable  uses  as  it  shall 
think  fit(6).    So  if  a  testator  bequeath  a  sum  for  such  a 

(a)  Mills  vi, Farmer,  1  Sferivale,  55,96.  Moggridfce vs. ThackweO,  7  Vte. 86. 

(b)  AUomey  General  «#.  Hickman,  2  Eq.  Cas.  Abridg..  198.  Moggridge  m. 
Thackwell,  8  Bro.  Ch.  617.  S.  C.  1  Yea.  Jun.  464.  7  Yes.  86.  Mills  M.  Far- 
mer, 1  Merivale,  65, 100.    White  vs.  White,  1  Bro.  Cb.  12. 

(e)  liills  es.  Farmer,  1  Merivale,  55,  100.  Moggiidge  «§.' flThaekweD,  7 
Yes.  86.  Attorney  General  vs.  Berryman,- 1  Dick.  R.  168^  2  Roper  on  Lega- 
cies, 180. 

(d)  mills  vs.  Farmer,  1  Merivale,  55,  95. '  MofggMgb,  v$,  TbaekfroU,  7  Yeiu 
86,    White  vs.  White,  lBro.€h..  12. 

(e)  Attorney  General  vs.  Syderfin,  1  Yem.  224.-  S.  G.  2  Freeman,  261,  i«- 
cogniaed  as  Jaw  in  Milts  os.  Fanner*  1  Merivale,  56,aBd|ioggtldge  es.Hiick- 
wcll,  7  Yes.  86,  70,  &c. 
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school  as  he  should  appoint,  and  he  appoints  none,  the 
court  may  apply  it  for  what  school  it  plea8es(a).  The  doc* 
trine  has  gotie  yet  farther,  and  established  that  if  the  bequest 
denote  a  charitable  intention,  but  the  object  to  which  it  is 
to  be  applied  is  against  the  policy  of  the  law,  the  court  will 
lay  hold  of  the  charitable  intention,  and  execute  it  for  the 
purpose  of  some  charity  agreeable  to  the  law,  in  the  room  of 
that  contrary  to  it.(b)  Thus  a  sum  of  money  bequeathed 
to  found  a  Jew's  synagogue,  has  been  taken  by  the  court, 
according  to  this  principicj  and  transferred  to  the  benefit  of 
a  foundling  hospital(c). '  And  a  bequest  for  the  education  of 
poor  children  in  the  Roman  catholic  faith,  has  been  decreed 
to  be  disposed  of  according  to  the  pleasure  of  the  king, 
under  his  sign  ma]iual(d).  Another  principle  equally  well 
established  is,,  that  if  the  bequest  be  for  charity,  it  matters 
not  bow  uncertain  the  objects  or  persons  may  be;  or  whe- 
ther the  bequest  can  be  carried  into  exact  execution  or  not; 
or  whether  the  persons  who  are  to  take  be  in  esse  or  not;  or 
whether  the  legatee  be  a  corporation  capable  in  law  to  take 
or  not;  in  all  these  and  the  like  cases  the  court  will  sustain 
the  legacy,  and  give  it  effect  according  to  its  own  principles, 
and  where  a  literal  execution  becomes  inexpedient  or  im- 
practicable, will  execute  it  cy  pros.  Attorney  General  vs. 
Oglander)  3  Bro.  Cb.  I€i6.  Attorney  General  vs.  Green,  3 
Bro.  Ch.  492.  Freer  t^.  Peacock,  Rep.  temp.  Finch,  245. 
Attorney  General  V9.  Barltree,  2  Ves.  Jun.  380.  Duke,  108 
to  113.  Thus  a  devise  of  lands  to  the  church  wardens  of 
a  parish  (who  are  not  a  corporation  capable  of  taking  lands) 
for  a  charitable  purpose,  though  void  at  law,  will  be  sus- 
tained in  equity(6).  So  if  the  corporation  for  whose  use  it 
is  designed  is  not  in  esse,  and  cannoi  come  into  existence, 

(a)  2.  Freeman,  261.    Moggridge  or.  Thackwell,  7  Vea.  96^  TS,  74. 

{b)  Da  Costa  V8.  De  Pasi  1  Vera.  R.  248.  Moggridge  M.  Thackwell,  7  Vei. 
36, 75.    Caiey  vs.  Abbot,  7  Yes.  480.    Attorney  General  ot .  Goiie,  2  Vem.  266. 

(c)  Id.  and  Mills  rs.  Farmer,  1  Merhrale,  55, 100; 

id)  Carey  vs.  Abbot,  7  Yes.  490. 

{e)  1  Burn's Ecdes.  Law.  226.  Duke,88,115.  Com.  Dig.  Chancei7,2,^  2. 
Riveti's  Case,  Moore,  890.  Millff  m.  Farmer^  1  Meriv.  65.  Attorney  General 
es.Bowyer,8Yef.714.  Wort  of.  Knii^t,  1  C)u  Cas.  185.  Moggridge  es.  Thack- 
well, 7  Yes.  86. 
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but  by  flome. future  act  of  the  crowoi  as  for  instance,  a  gift 
to  found  a  new  college,  which  requires  aii  incorporation,  the 
gift  is  valid,  and  the  court  will  execute  it(a).  So  if  a  devise 
be  to  an  existing  corporation  by  a  misnomer,  which  makes  it 
void  at  law(&).  So  where  a  devise  was  to  the  poor  gene^ 
rally,  the  court  decreed  it  to  be  executed  in  favour  of  three 
public  hospitals  in  London(c).  So  a  legacy  towards  esta* 
bUshing  a  bishop  in  America  was  held  good,  though  none 
was  yet  appointed(cl).  And  where  a  charity  is  so  given  that 
there  can  be  ho  objects,  the  court  will  order  a  different 
scheme  of  the  charity ;  but  it  is  otherwise  ,if  objects  may, 
though  they  do  not  at  present  exist(e) ;  and  when  objects 
cease  to  exist,  the  court  will  new  model  the  charity(/).  And 
in  aid  of  these  principles  the  court  will,  in  all  cases  of  cha- 
rities, supply  all  defects  in  the  conveyances,  where  the  dpnor 
hath  a  capacity  and  a  disposable  estate,  and  his  mode  of 
donation  does  not  contravene  the  provisions  of  any  sta- 
tute(g). 

Some  of  these  doctrines  may  seem  strange  to  us,  as  th^ 
have  also  seemed  to  lord  Eldon ;  but  he  considered  the  cases 
too  stubborn  to  be  shaken  without  doing  that  in  effect  which 
no  judge  will  in  terms  take  upon  himself,  to  reverse  deci- 
sions that  have  been  acted  upon  for  centuries(&). 

If,  therefore,  the  present  case  had  arisen  in  England  since 
the  statute  of  charitable  uses,  43  Elizabeth,  ch.4,  there  can  be 
no  doubt  that  it  would  have  been  established  as  a  valid  be- 


(a)  White  vi.  White,  1  Bro.  Ch.  12.  Attoraey  General  vs.  Downiog,  Ambler, 
560,  571.    Attorney  General  vs.  Bowyer,  3  Vet;  714,  727. 

(&)  Anon.  1  Ch.  Cas.  267.  Attorney  General  vs,  Piatt,  Rep.  tenpp.  Finch,  221. 

(c)  Attorney  General  vs.  Peacock,  Rep.  temp.  Fincl),  45.  Owens  vs.  Bean, 
Rep.  temp.  Finch,  395.  Attorney  General  vs.  Syderfin,  1  Yem.  224.  Clifford 
vs.  Francis,  1  Freeman  830. 

(d)  Attorney  General  vs.  Bishop  of  Chester,  1  Bro.  Ch.  444. 

(e)  Attorney  General  vs.  Oglander,  3  Bro.  Ch.  166. 

(/)  Attorney  General  vs.  City  of  London,  3  Bro*  Ch.  171.  S.  C.  1  Vei.  Jan. 
243. 

(§)  Case  of  Christ's  College,  1  W.  Bl.  90.  S.  C.  Ambler,  851.  Attorney  Ge- 
neral vs.  Rye,  Z  Vern.  453.  Rivett*8  Case,  Moore,  890.  Attorney  General  m. 
Burdet,  2  Vern.  735.  Attorney  General  vs.  Bovi^er,  3  Ves.  Jun.  714.  Mills  v§. 
Farmer,  15  Merivale,  55.    CoUinson's  Case,  Hob.  136.     Moore,  822. 

{h)  Moggridge  vs.  Thackwell,  7  Ves.  36,  87. 


486  SUPREME  COURT. 

[Philadelphia  Baptlit  AasodatioQ  v$.  Smith  and  Roherfaon.] 
quest,  notwithstanding  it  is  given  to  an  .unincorporated 
80ciety(a).  The  only  question  would  have  been,  whether  it 
ought  to  be  administered  by  a  scheme  under  the  direction  of 
the  court  ofxhancery,  or  by  the  king  himself,  as  parens 
patrise,  under  bis  sign  manual.  As  to  this,  the  rule  which 
has  been  drawn  by  lord  Eldon,  from  a  most  learned  and  cri- 
tical examination  of  all  the  authorities  is,  that  where  there 
is  a  bequest  to  trustees  for  charitable  purposes,  the  disposi- 
tion must  be  in  chancery,^undera  scheme  to  be  approved  by 
a  master ;  but  where  the  object  is  charity,  and  no  trust  is 
interpasedj  it  must  be  by  the  king,-  under  his  sign  manual ; 
for  in  such  cases  the  king,  as  parens  patriae,  is  deemed  the 
constitutional  trustee(&); 

But  the  statute  of  Elizabeth  not  being  in  force  in  Virgi- 
nia at  the  time  when  the  present  will  took  effect,  (it  having 
been  repealed  hy  the  legislature  between  the  making  of  the 
will  and  the  death  of  the  testator),  it  becomes  a  material  in- 
quiry, how  far  the  jurisdiction  and  doctrines  of  the  court  of 
chancery  respecting  charitable  uses  depends  upon  that  sta- 
tute, and  whether,  independent  of  it,  the  present  donation 
can  be  upheld. 

It  is  not  easy  to  arrive  at  any  satisfactory  conclusion  on 
this  head.  Few  traces  remain  of  the  exercise  of  this  juris- 
diction in  any  shape  prior  to  the  statute  of  Elizabeth.  The 
principal,  if  not  the  only  cases  now  to  be  found,  were  de- 
cided in  the  courts  of  common  law,  and  turned  upon  the 
question,  whether  the  uses  were  void  or  not  within  the  sta- 
tutes against  superstitious  uses^  One  of  the  earliest  cases . 
is  Porter's  case(c) ;  which  was  a  devise  of  lands  devisable  by 


(a)  See  also  Bayley  and  Church  Vi.  Attorney  General,  2  Atk.  289.  Owen  Vi, 
Beao,  Rep.  temp.  Finch,  395.  S.  C.  2  Veotris,  349.  Adod.  1  Ch.  Caa.  267. 
West  vs.  Knight,  1  Ch.  Gas.  135.  Mayor,  &c.  of  Reading  vi.  Lane,  Duke,  81, 
and  see  Bridgman's  Duke,  861, 4S6. 

{h)  Moggridge  vs,  Thackwell,  7  Yes.  86,  86.  Paice  vs.  Archbishop  of  Can- 
terbury, 14  Yes.  372.  Attorney  GeneraJ  vs.  Herrich,  Ambler,  712.  Morice  vs. 
Bishop  of  Durham,  9  Yes.  399.  S.  C.  10.  Yes.  522,  541.  Clifford  vs.  Francis, 
i  Freeman,  380.  Attorney  General  vs.  Syderfin,  2  Freeman,  261.  S.  C.  1  Yem.' 
224.  S.  C.  7  Yes.  69,  70.  2  Maddock's  Ch.  63.  Highmore  on  Mortra.  250. 
1  Bac.  Abr.  Charitable  Uses,  (£).    Attorney  General  vs.  Mathews,  2  Lev.  167. 

(c)  1  Co.  22,  b,  in  34  and  35  Elizabeth.    See  also  a  like  decision  in  Partridge 
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custom  to  the  testator's  wife  in  fee,  upon  condition  that  she 
should  assure  the  lands  devised  for  the  roqintenance  and 
continuance  of  a  free  school  and  certain  almsmen  and  alms- 
women  ;  and  it  appeared  that  the  heir  bad  entered  for  con- 
dition broken,  and  conveyed  the  same  lands  to  the  queen. 
It  was  held  that  the*  use  being  for  charity,  was  a  good  and 
lawful  use,  and  not  void  by  the  statutes  against  Superstitious 
uses,  and  that  the  queen  might  well  hold  the  land  for  the 
charitable  uses.  -  Lord  Eldon  in  commenting  on  this  case  has 
observed, "  it  does  not  appear  that  this  court  (i.  e.  chancery) 
at  that  period  had  cognizance  upon  informations  for  the  estab- 
lishment of  charities.  Prior  Vo  the  time  of  lord  Elle8mere(a), 
as  far  as  the  tradition  of  times  immediately  following  goes, 
there  were  no  such,  informations  as  that  upon  which  I  am 
now  sitting  (i.  e.  an  information  to  establish  a  charity);  but 
they  made  out  their  case  as  well  as  they  could  by  law"(&). 
So  that  the  result  of  lord  Eldon's  researches  on  this  point 
is,  that  until  about  the  period  of  enacting  the .  statute  of 
Elizabeth,  bills  were  not  filed  in  chancery  to  establish  chari- 
ties ;  and  it  is  remarkable  that  sir  Thomas  Egerton  and  lord 
Coke,  who  argued  Porter's  case  for  the  queen,  though  they 
cited  many  antecedent  cases,  refer  to  none  which  were  not 
decided  at  law*  And  the  doctrinq  established  by  Porter's 
case  is,  that  \{?i  feoffment  is  made  to  a  general  legal  use,  not 
superstitious,  though  indefinite,  though  no  person  is  in  esse 
who  could  be  the  cestui  que  use,  yet  i\iQ  fefffmemi  is  good; 
and  if  the  use  was  bad,  the  heir  of  the  feoffor  would  be  en- 
titled to  enter,  the  legal  "estate  remaining  in  him(c).  The 
absence  therefore  of  all  authority  derived  from  equity  deci- 
sions ;  on  an  occasion  when  they  would  probably  have  been 
used,  if  existing ;  certainly  does  very  much  favour  the  con- 
clusion of  lord  Eldon;  and  if  we  might  hazard  a  conjecture. 


vs.  Wallwr,  eitcd,  4  Co.  116,  b.  Martiodale  vs.  MarUn,  Cro.  Eliz.  288.  Tbet- 
ford  School,  8  Co.  130. 

(a)  Sir  Thomu  Egerton  was  made  lord  chancellor  in  89  Elizabeth,  1596, 
and  was  created  lord  Ellesmere  in  1  James  I.  1608. 

(h)  Attorney  General  vs.  Bowyer,  3  Ves.  714, 726. 

it)  SVes.Jun.726. 
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it  would  be,  that  Porter's  case  having  established  charitable 
uses,  not  superstitious,  to  be  good  at  law,  chancery,  in  ana- 
logy to  other  cases  of  trusts,  immediately  held  iYiefeqffeea  to 
such  uses  accountable  in  equity  for  the  due  execution  of 
them;  and  that  the  inconveniences  felt  in  resorting  to  this 
new  and  anomalous  proceeding,  from  the  indefinite  nature, 
of  some  of  the  uses,  gave  rise  within  a  very  few  years  to  the 
statute  of  43  Elizabeth(a).  This  view  would  have  a  gr^at  ten- 
dency to  reconcile  the  language  used  on  other  occasions  by 
other  chancellors,  in  reference  to  the  jurisdiction  of  chancery 
over  charities,  with  that  of  lord  Eldon ;  as  it  would  show,  that 
in  cases  of  feoffments  to  charitable  uses,  bills  to  establish 
those  uses  might  in  fact  have  been  introduced  by  lord  Elles- 
mere  about  five  years  before  the  statute  of  Elizabeth ;  which 
might  be  quite  consistent  with  the  fact  that  such  bills  were 
not  sustained  where  the  donation  was  to  charity  generally, 
and  no  trust  was  interposed  or  legal  estate  devised  to  sup- 
port the  uses.  And  it  is  very  certain  that  at  law  a  devise  to 
charitable  uses  generally,  without  interposing  a  trudtee,  or 
a  devise  to  a  non-existing  corporation,  or  to  an  unincorpo- 
rated society,  would  have  been,  and  in  fact  was,  held,  utterly 
void  for  want  of  a  person  having  a  sufficient  capacity  to  take 
as  devisee(6).  The  statute  of  Elizabeth  in  favour  of  chari- 
table uses  cured  this  defect(c),  and  provided  (as  we  shall 
hereafter  have  occasion  more  immediately  to  consider)  a 
new  mode  of  enforcing  such  uses  by  a  commission  under  the 
direction  of  the  court  of  chancery.  Shortly  after  this  statute 
it  became  a  matter  of  doubt  whether  the  court  could  grant 
relief  by  original  bill  in  cases  within  that  statute,  or  was  not 
confined  to  the  remedy  by  commission.  That  doubt  remain- 
ed until  the  reign  of  Charles  II.  when  it  was  settled  in  favour 


(a)  There  wasio  fact  an  act  passed  respecting  charitable  uses  in  89  Elizabeth, 
cb.  9 ;  but  it  was  repealed  by  tbe  act  of  43  £liz.  ch.  4»  Com.  Dig.  Charitable 
Uses,  N,  14. 

(6)  Anon.  1  Chan.  Gas.  207.  Attorney  General  «s.  Tancied,  1  W.  Bl.  90. 
S.  C.  Ambler,  351.  Coirmson's  Case,  Hob.  136.  S.  C.  Moore«  88S.  Widmoie 
rs.  Woodrofie,  Ambler,  636, 640.    Com.  Dig.  Devise,  K. 

(c)  Com.  Dig.  Charitable  Uses,  N.  11.    Com.  Dig.  Chancery,  2,  N,  10. 
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ofthQ  jurisdiction  by  original  bill(a).  But  on  one  occasion, 
in  which  this  very  question  was  argued  before  him,  lord 
keeper  Bridgman  declared  ^'  that  the  king,  as  pater  patriae, 
may  inform  for  any  public  benefit/or  charitable  uses^  before 
the  statute  of  30  [43]  of  Elizabeth  for  charitable  uses;  but 
it  was  doubted  the  court  could  not  by  bill  take  notice  of 
that  statute,  so  as  to  grant  a  relief  according  to  that  statute 
upon  a  bill(&)."  On  another  occasion,  soon  afterwards, 
where  the  devise  was  to  a  college,  and  held  void  at  law  by 
the  judges  for  a  misnomer,  and  on  a  bill  to  establish  the  .. 
devise  as  a  charity,  the  same  question  was  argued;  lord 
keeper  Finch  (afterwards  lord  Nottingham)  held  the  de- 
vise good  as  an  appointment  under  the  statute  of  Elizab^tb^ 
and  ^'  decreed  the  charity,  though  before  the  statute  no  such 
decree  could  have  been  fnade(c)." 

It  would  seem^  therefore,  to  have  been  the  opinion  of  lord 
Nottingham,  that  an  original  bill  would  not,  before  the  statute 
of  Elizabeth,  lie  to  establish  a  charity  where  the  estate  did  not 
pass  at  law,  to  which  the  charitable  uses  attached.  In  Eyre  vs. 
Shafte8bury(d),  sir  Joseph  Jekyll  said,  in  the  course  of  his 
reasoning  on  another  point,  ^^  in  like  manner,  in  the  case  of 
charity,  the  king,  pro  bono  publico,  has  an  original. right  to 
superintend  the  care  thereof,  so  that,  abstracted  from  tbe  sta- 
tute of  Elizabeth  relating  to  charitable  uses,  and  antecedent 
to  ity  as  well  as  sinccy  it  has  been  every  day's  practice  to  file 
informations,  in  chancery  in  the  attorney  general's  name, 
for  the  establishment  of  charities."  In  the  Bailiffs,  &c.  of 
Burford  vs.  Lenthall(e),  lord  Hardwicke  is  reported  to  have 
said,  ^'  the  courts  have  mixed  the  jurisdiction  of  bringing  in- 
formations in  the  name  of  the  attorney  general,  with  the 
jurisdiction  given  them  under  the  statute  of  Elizabeth,  and 
proceed  either  way,  according  to  their  discretion."    In  a 


(a)  Attorney  General  v».  Newman,  1  Ch.  Cm.  157.  S.  C.  1  Lev.  284.  West 
ot.  Knight,  1  Ch.  Gate.  184.  Anon.  1  Cb.  Cas.  267.  2  Fonb.  Eq.  b.  8^  pt.  2,  eh. 
1,  8. 1.    Parish  of  St  Dunstan  vs.  Be4uchamp,  1  Cb.  Cae.  193. 

(6)  Attorney  General  vs.  Newman,  1  C^   Jas.  157. 

(c)  Anon.  1  Cb.  Cas.  267. 

id)  2  P.  Wma,  108, 118.    Cited  also,  7  Ves.  Jon.  63, 87. 

(«)  2Atk.v550,1748. 

Vol.  III.— 3  M 
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flobsequent  ca8e(a),  which  was  an  information  filed  by  the 
attorney  general  against  the  master  and  governors  of  a 
sbhool,  calling. them  to  account  in  chancery^  as  having  the 
general  superintendency  of  all  charitable  donations,  the  same 
learned  chance^^or,  in  discussing  the  general  jurisdiction  of 
chancery  on  this  head,  and  distinguishing  the  case  before 
him  from  others,  because  the  trustees  or  governors  were  in- 
vested with  the  visitatorial  power;  said,  <*  consider  the  nature 
of  the  foundation ;  it  is  at  the  petition  of  two  private  peroons, 
by  charter  of  the  crown,  which  distinguishes  this  case  from 
cases  of  the  statute  of  Elizabeth  on  charitable  uses,  or  cases 
btfore  that  statute^  in  which  this  court  exercised  jurisdictian 
of  charities  at  large.  Since  that  statute,  where  there  is  a 
charity  for  the  particular  purposes  therein,  and  no  charter 
given  by  the  crown  to  found  and  regulate  it,  unless  a  particu- 
lar exception  out  of  the  statute,  it  must  be  regulated  by  com- 
mission. But  there  may  be  a  bill  by  information  in  this  court, 
founded  on  its  general  jurisdiction;  and  that  is  from  neces- 
sity, because  there  is  no  charter  to  regulate  it,  and  the  king 
has  a  general  jurisdiction  of  this  kind.  There  mustbe  some- 
where a  power  to  regulate ;  but  where  there  is  a  charter  with 
proper  powers,  there  is  no  ground  to  come  into  this  court  to 
establish  that  charity;  and  it  must  be  left  to  be  regulated  in 
the  manner  the  charter  has  put  it,  or  by  the  original  rules  of 
law.  Therefore,  though  I  have  often  heard  it  said  in  this 
court,  if  an  information  is  brought  to  establish  a  charity,  and 
praying  a  particular  relief  and  mode  of  regulation,  and  the 
party  fails  in  ttiat  particular  relief,  yet  that  information  is 
not  to  be  dismissed,  but  there  must  be  a  decree  for  the  esta- 
blishment; that  is,  always  with  this  distinction^  where  it  is 
a  charity  at  large^  or  in  Us  nature  before  the  statute  of  cha- 
ritable uses;  but  not  in  the  case  of  charities  incorporated 
and  established  by  the  king's  charter,  under  the  great  seal, 
which  are  established  by  proper  authority  allowed."  And 
again,  '<  it  is  true,  that  an  information  in  the  name  of  the 
attorney  general,  as  an  officer  of  the  crown,  was  not  a  head  of 
the  statute  of  charitable  uses,  because  that  original  jurisdic- 

(a)  Attorney  Ctonwl  vs.  Biiddleton,  (1751).    2  Yes.  827. 
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tian  was  exercised  in  this  court  before;  but  that  was  always 
in  cases  now  provided  for  by  tliat  staiutej  that  is^  charities 
at  large^  not  properly  and  regularly  provided  for  in  charters 
of  ihe  crown." 

It  was  manifestly,  therefore,  the  opinion  of  lord  Hard- 
wicke,  that,  independent  of  the  statute  of  Elizabeth,  the 
court  of  chancery  did  exercise  original  jurisdiction  in  cases 
of  charities  at  large,  which  he  explains  to  mean  charities 
not  regulated  by  charter;  but  it  does  not  appear  that 
his  attention  was  called  to  discriminate  between  «uch  as 
could  take  effect  at  law,  by  reason  of  the  interposition  of  a 
feoffee  or  devisee  capable  of  taking,  and  those  where  the  par- 
pose  was  general  charity ^  without  the  interposition  of  any 
trust  to  carry  it  into  effect ;  and  the  same  remark  applies  to 
the  dictum  by  sir  Joseph  Jekyli.  In  a  still,  later  case(a), 
which  was  an  information  to  establish  a  charity  apd  aid  a 
conveyance  in  remainder  to  certain  officers  of  Christ's  col- 
lege to  certain  charitable  uses,  lord  keeper  Henley  (after- 
wards lord  Northington)  is  reported  to  have  said,  ^^the 
conveyance  is  admitted  to  be  defective,  the  use  being  limited 
to  certain  officers  of  the  corporation,  add  not  to  the  corpo- 
rate body ;  and  therefore  there  is  a  want  of  proper  persons 
to  take  in  perpetual  succession.  The  only  doubt  is,  whether 
the  court  shall  supply  this  defetl  for  the  benefit  of  tl)e  cha- 
rity under  the  statute  of  Elizabeth.  And  I  take  the  uniform 
rule  of  this  court,  before^  at  ahd  after  the  statute  of  Eliza- 
beth, to  have  been,  that  where  the  uses  are  charitable^  and 
the  person  hfts  in  himself  full  power  to  convey,  the  court  wiU 
aid  a  drfective  conveyance  to  such  uses.  Tbus,^  though  de- 
vises to  corporations  were  void  un^er  the  Statute  of  Henry 
VIII.,  yet  they  were  always  considered  as  good  in  equity,  if 
given  to  charitable  uses."  And  he  then  proceeds  tp  declare, 
that  he  is  oblig  d,  by  the  uniform  course  of  precedents,  to 
assist,  this  conveyance,  and  therefore  establifhes  the  convey- 
once  expressly  under  the  statute  cf  Elizabeth. 

There  is  some  reason  to  questicm,  if  ihe  language  here  im- 

(a)  AUomey  General  w^Tancnd.  1  W.  BL^.S.C.  Anbler,  861.  1  Eden*i 
R.10. 
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puted  to  lord  Northtngton  be  mitiutelj  accurate.  His  lordship 
manifestly  aids  the  conveyance,  as  a  charity,  in  mrtue  of  \he 
statute  of  Elizabeth ;  and  there  is  no  doubt  that  it  has  been 
the  constant  practice  of  the  court  since  that  statute,  to  aid 
defects  in  conveyances  to  charitable  uses.  But  there  is  no 
case  in  which  such  defects  were  aided  before  that  statute. 
The  old  cases,  though  arising  before,  were  deemed  to  be 
within  the  reach  of  that  statute,  by  its  retrospective  lan- 
guage, and  expressly  decided  on  that  ground(a).  And  the 
very  case  put  of  devises  to  corporations,  which  are  void 
under  the  statute  of  Henry  VIIL,  and  are  held  good  solely 
by  the  statute  of  Elizabeth,  shows  that  his  lordship  was  look- 
ing to  that  statute ;  for  it  is  plain,  that  a  devise,  void  by  sta- 
tute, cannot  be  made  good  upon  any  principles  of  general 
law.  What  therefore  is  supposed  to  have  been  stated  by  him 
as  being  the  practice  btfore  the  statute,  is  probably  founded 
in  the  mistake  of  the  reporter.  The  same  case  is  reported 
in  Ambler,  351,  when,  the  laiiguage  is,  '^the  constant  rule 
of  the  court  has  always  been,  where  a  person  has  a  power 
to  give,  and  makes  a  defective  conveyance  to  charitable  uses, 
to  supply  it  as  an  appointment;  as  in  Jesus'  college,  Collin- 
son's  case  in  Hobart,  136."  Now  Collinson's  case  was  ex- 
pressly held  to-be  sustainable,  only  as  an  appointment,  under 
the  Istatute  of  Elizabeth;  aiid  this  shows  that  the  language  is 
limited  to  case's  governed  by  thaLstatute. 

In  a  very  recent  charity  case,  sir  Arthur  Piggott  in  argu^ 
mentsaid,  *Uh'e  difference  between  the  case  of  individuals  and 
that  of  charities,  is  founded  on  a  principle  which  has  been 
established  ever  since  the  statute  of  charitable  uses,  in  the 
reign  of  Elizabeth,  and  has  been  constantly  acted  upon  from 
those  days  to  the  present ;"  and  lord  Eldon  adopted  the  re- 
mark, and  said,  **  I  am  fully  satisfied  as  to  all  the  principles 
laid  down  in  the  course  of  this  argument,  and  accede  to  them 
all."  His  lordship  then  proceeds  to  discuss  the  most-material 
'  of  the  principles  and  cases  from'  the  time  of  Elizabeth,  and 

.(<>)  CoIUdsod's  Caae,  Hob.  136,  S.  C.  Moore,  888.  Moore  822.  Sir  Thomu 
MiddleCon's  Caae,  Moore,  889.  Rivett's  Case,  Moore,  890,  and  the  pases  cited 
in  Raithby's  note  to  Attorney  General  vs.  Rye,  2  Vem,  458.  Dulie,  74,  77,  SS^ 
84.    Bridg.  Cbarit.  866,  879.  880,  870.    Dulie,  106  to  118. 
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builds  his  reasoningv  as  indeed  he  had  built  it  before,  upon 
the  supposition  that  the  doctrine  in  chancery,  as  now  estab- 
lished, rested  mainly  on  that  statute(a).  And  his  lordship's 
opinion,  in  the  case  alluded  to(&),  when  commenting  on 
Porter's  case,  is  entitled  to  the  more  weight,  because  it  seems 
to^have  been  given  after  a  very^  careful  examination  of  the 
whole  judicial  history  of  charities. 

These  are  all  the  cases  which  the  researches  of  the  court 
and  of  counsel  have  enabled  them  to  find,  where  the  juris- 
diction of  chancery  over  charities  antecedent  to  the  statute 
of  Elizabeth  has  been  directly  or  incidentally  discussed.  The 
circumstance  that  no  cases  prior  to  that  time  can  be  found 
in  equity;  the  tradition  that  has  passed  down  to  our  own 
times,  that  original  bills  to  establish  charities  were  first  en- 
tertained in  the  time  of  lord  Ellesmere  ;  and  the  fact  that  the 
cases  immediately  succeeding  that  statute^  where  devisee, 
void  at  law,  v^ere  held  good  as  charities,  might  have  been 
argued  and  sustained  upon  the  general  jurisdiction  of  the 
court,  if  it  existed,  and  yet  were  exclusively  argued  and 
decreed  upon  the  footing  of  that  statute ;  do  certainly  af- 
ford a  very  strong  presumption  that  the  jurisdiction  of  the 
court  to  enforce  charities,  where  no  trust  was  interposed,  and 
where  no  devisee  was  in  esse,  or  where'the  charity  was  gene- 
ral and  indefinite  both  as  to  persons  and  objects,  mainly 
rests  upon  constructions  (whether  ill  or  well  founded  is  now 
of  no  consequence)  of  that  statute. 

It  is  very  certain,  also,  that  since  the  statute  of  Elizabeth, 
no  bequests  are  deemed  within  the  authority  of  chancery  to 
establish  and  regulate,  except  bequests  for  those  purposes 
which  that  statute  enumerates  as  charitable,  or  which,  by 
analogies,  are  deemed  within  its  spirit  and  intendment.  A 
bequest  may  be  in  an  enlarged  sense  charitable,  and  yet  not 
within  the  purview  of  the  statute.  Charity,  as  the  master  of 
the  rolls  has  justly  observed,  in  its  widest  sense,  denotes  all 
the  good  affection  men  ought  to  bear  towards  each  other; 
in  its  more  restricted  and  common  sense,  relief  to  the  poor. 

(o)  Mills  vs.  Farmer,  1  Meriva|er66,  86,  94, 100.    Moggridgev#.  ThackweU, 
7  Yes.  86.    Attorney  General  «•.  Boiryer,  8  Yes.  714»  726. 
(i)  Attorney  General  «s^  Bowyer,  8  Yes.  71 4»  726. 
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In  neither  of  these  senses  is  it  employed  in  the  court  of 
chancery(a).  In  that  court  it  means  such  only  as  are  with- 
in the  letter  and  the  spirit  of  the  statute  of  Elizabeth ;  and 
therefore,  where  a  testatrix  bequeathed  the  residue  of  her 
personal  estate  to  the  bishop  of  D.  to  dispose  of  the  same 
**  to  such  objects  of  benevolefice  and  liberality  as  the  bishop 
in  his  own  discretion  shall  most  approve  of,"  and  appointed 
the  bishop  her  executor ;.  on  a  bill  to  establish  the  will  and 
declare  the  residuary  bequest  void,  the  court  held  the  be- 
quest void  upon  the  ground  that  objecits  of  benevolence  and 
Uberality  were  not  necessarily  charitable  within  the  statute  of 
Elizabeth,  and  were  therefore  too  indefinite  to  be  executed. 
The  court  further  declared,  that  no  case  had  yet  been  de- 
cided in  which  the  court  had  executed  a  charitable  purpose, 
unless  the  will  contained  a  description  of  that  whicn  the  law 
acknowledges  a  charitable  purpose,  or  devoted  the  property 
to  purposes  of  charity  in  genera),  in  the  sense  in  which  that 
word  is  used  in  the  court.  That  the  case  was  therefore  the 
case  of  a  trust  of  so  indefinite  a  nature,  that  it  could  not  be 
under  the  control  of  the  court,  so  that  the  administration  of 
it  could  be  reviewed  by  the  court,  or  if  the  trustee  died, 
the  court  itself  could  execute  the  trust.  That  it  fell  there-^ 
fore  within  the  rule  of  the  court  that  where  a  trust  is  inef- 
fectually declared,  or  fails,  or  becomes  incapable  of  taking 
effect,  the  party  taking  shall  be  a  trustee,  if  not  for  those 
who  were  to  take  by  the  will,  for  those  who  take  under  the 
disposition  of  the  law;  and  the  residue  was  accordingly  de- 
creed to  the  next  af  kin. 

So  that  it  appears,  since  the  statute  of  Elizabeth,  the  couft 
of  chancery  will  not  establish  any  trusts  for  indefinite  pur- 
poses of  a  benevolent. nature,  liot  charitable  within  thef  pur- 
view of  that  statute,  although  there  be  an  existing  trustee 
in  whom  it  is  vested ;  but  will  declare  the  trust  void,  and 
distribute  the  property  among  the  next  of  kin :  and  yet,  if 
there  was  an  original  jurisdiction  in  chancery  over  all  be- 


{a)  Morice  vs.  Bishop  of  Durham,;  9  Yes.  899.  S.  C.  10  Yes.  522.  Brown  vs. 
Yeall,  7  Yes.  59,  note  (a).  Mog;gridge  vs.  tba«;liwell,  7  Yes.  36.  Attorney 
General  vs.  Boiryer,  8  Yes.  714, 72$.    Cox  vs.  Basset,  3  Yes.  165. 
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quests  charitable  in  their  own  nature,  and  not  superstitious, 
to  establish  and  regulate  them,  independent  of  the  statute, 
it  is  not  easy  to  perceive  why  an  original  bill  might  not  be 
sustained  in  such  court  to  establish  such  bequest,  especially 
where  a  trustee  is  interposed  to  effectuate  it;  for  the  sta- 
tute does  not  contain  any  prohibition  of  such  bequests.  An 
argument  may  therefore  be.  fairly  drawn  from  this  source 
against  a  general  jurisdiction  in  chancery  over  charities  of 
nn  indefinite  nature  prior  to  the  statute. 

And  the  statute  itself  may  be  resorted  to  as  affording  aii 
additional  argument  in  corroboration  of  the  opinion  al- 
ready expressed.  It  bejgins  by  a  recital  that  lands,  goods, 
money,  &C.&C.  had  been  given,  &c.  heretofore  to  certaita. 
purposes,  which  it  enumerates  in  detail,  which  lands,  &c. 
had  not  been  employed  according  to  the  charitable  intent 
of  the  givers  and  founders,  by  reason  of  frauds,  breaches  of 
.  trusts,  and  negligence  in  those  that  should  pay,  deliver,  and 
employ  the  same.  It  then  enacts,  that  it  shalf  be  lawful  for  the 
lord  chancellor,  &c.  to  award  commissions  under  the  great 
seal  to  proper  persons  to  inquire,  by  juries,  of  all  and  singular 
such  gifts,  &'c.  breaches  of  trusts,  &c.  in  respect  to  such 
gifts,  &c.  heretofore  given,  &c.  or  which  shall  bereafter  be 
given,  &c.  '*  to  or  for  any,  the  charitable  and  godly  uses 
before  rehearsed ;"  and  upon  such  inquiry,  to  set  down  such 
orders,  judgments  and  decrees^  as  the  iandsi,  &c.  may  be 
duly  and  Jaith fully  employed  to  and  for  such  charitable  uses 
before  rehearsdd,  for  which  they  were  given;  '^  which  or- 
ders, judgments  and  decrees,  not  being  contrary  to  the 
orders,  statutes,  or  decrees  of  the  donors  or  founders,  shall 
stand  firm  and  good  according  to  the  tenor  and  purpose 
thereof,  and.  shall  be  executed  accordingly,  until  the  saine 
shall  be  undone  and  altered  by  the  lord  chancellor,  fyc.  upon 
complaifU.bjfany  party  grieved,  to  be  made  to  them.^^  Then 
follow  several  provisions^  excepting  certain  cases  from  the 
x>peration  of  the  statute  which  are  not  now.  niaterial  to  be 
considered.  The  statute  then  directs  the  orders,  &c.  of  the 
commissioners  to  be  returned  under  seal  into  the  coiirt  of 
chancery,  &c.  and  declares  that  the  lord  chancellor,  &c. 
shall,  and  may  ^^  take  such  order  for  the  due  execution  of  aU 
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0r  any  of  the  saidJudgmmtSj  orden^and  decree$j  as  to  them 
shall  seem  fit  and  convenient  i^^  and  lastly,  the  statute  enacta 
that  any  person  aggrieved  with  any  such  orders,  &c.  may 
Gomplaih  to  the  lord,  chancellor,  &c.  for  redress  therein; 
and  upon  .such  complaint  the  lord  chancelloi:,  &c.  may,  by 
suchr  course  as  to  their. wisdom  shall  seem  jneetest,  the  cir- 
cumjBtaiices  of  the  case  <considered^  proceed  to  the  examina- 
tion, hearing  and  detenpining  thereof;  *^  and  upon  hearing 
tliereof,  shall  and  may  annul,  diminishy  alter ^  or  entefge  the 
said  orders,  judgments,  and  decrees  of  the  said  commis- 
sioners as  to  them  shall' be  thoiight  tostaiid  with  equity  and 
good  consorence,  according  to  the  true  intent  and  meaning 
of  the  donors  and  founders  thereof;"  and  may  tax  and  award 
costs  against  the  persons  complaining  with  just  and  suffi- 
cieirt  cause  qf  the  orders,  judgments,  and  decrees  before 
n)entioned.(a) 

From  this  summary  statement  of  the  contents  of  the  sta- 
tute, it  is  apparent  that  the  authority  conferred  on  the  court 
of  chancery  in  relation  to  charitable  uses  is  very  extensive; 
and  it  is  not.  at  all  wonderful,  considering  the  religious  na- 
tions of  the  tunes,  that  the  statute  should  have  received  the 
most  liberal  not  to  say  in  some  instances  the  most  extrava- 
gant, interpretation.  And  it  is  very  easy  to  perdeive  how  it 
came  to  pass,  that  as  power  was  given  tQ  the  court  in  the 
most  unlimited  terms  to  annul,  diminish^  alter  or  enlarge 
the  orders  and  decrees  of  the  commissioners,  and  to  sustain 
an  original  bill  in  favour  of  any  party  grieved  by  such  order 
qi  diecree,  the  court  arrived  at  the  conclusion  that  it  might 
by  original  bill  do  that/irltlie  first  instance,  which  it  cer- 
tainly eould  do  oircuitously  dpon^  the  commission(6). .  And, 
as. in  some  cases,  where  the  trust  was  for  a  definite  object, 
and  the  trustee  living,  the  court' might,  upon  its  ordinary 
jurisdiction  over  trustd,  compel  an  iBxecution  of  it  by  an  ori- 


(a)  SMttieitatiit«48EUz.dlLMtlaig«,2Iiiit.707i.  Briag.onI>u&«»Clutf. 
ch.  1,  pi.  1. 

(h)  SMthei^o(ir.or  StDi]ivtaBot.0eftaehiaip»lGbt.Cafl  188.  2IiiitTll^ 
Bamai,flie.ofBudbrdv«.LentbiU,2Atk.65t^   15  tat.  906. 
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ginal  bill,  independent  of  the  8tatate(a),  we  are  at  once  let 
into  the  origin  of  the  practice  of  mixing  up  the  jurisdiction 
by  original  bill  with  the  jurisdiction  under  the  statute,  which 
lord  Hardwicke  alluded  to  in  the  passage  already  quoted(&), 
and  which  at  that  time  was  inveterately  establiished.  And 
this  mixture  of  the  jurisdictions  serves  also  to  illustrate  the 
remark  of  lord  Nottingham  in  the  case  already  cited  (c); 
where,  upon  an  original  bill,  he  decreed  a  devise  to  charity^ 
▼Old  at  law,  to  be  good  in  equity  as  an  appointment,  tholigh 
before  the  statute  of  Elizabeth  no  such  decree  could  have! 
been  made. 

Upon  the  whole,  it  seems  to  me  that  the  jurisdiction  of 
the  court  of  chancery  over  charities,  where  no  trust  is  inter- 
posed, or  there  is  no  person  in  esse  capable  of  taking,  or 
where  the  charity  is  of  an  indefinite  nature,  is  not  to  be  re- 
ferred to  the  generar  jurisdiction  of  that  court,  but  sprung 
up  after  the  statute  of  Elizabeth,  and  rests  mainly  on  its 
provision9(cI).  This  opinion  is  supported  by  the  weight  of 
iauthoriti^s  speaking  to  the  .point,  and  particularly  by  those 
of  a  very  recent  date,  which  appear  to  have  been  most 
^thoroughly  considered.  The  language  too  of  the  statute 
lends  a  confirmation  to  the  opinion,  and  enables  us  to  trace 
what  would  otherwise  seem  a  strange  anomaly  to  a  legiti«- 
mate  origin.  If  so,  there  is  no  pretence  that  by  the  law  of 
Virginia,  at  the  period  when  this  will  took  effect,  the  statute 
of  Elizabeth  was  then  in  force;  or  that  any  court  of  equity 
of  that  state  could  sustain  the  l]^quest  in  equity  as  a  charity^ 
if  it  was  void  at  law.  And  .that  it  was  void  at  law,  caiinot 
be  seriously  doubted;  for  the  legatees  were  not  then  a  cor- 
porate society  capable  of  taking  it(€);  and  it  is  a  maxim 
that  the  legacy  must  take  effect  at  the  death  of  the  testator, 

(a)  AUofiMy  Genertl  v$,  Dixie*  IS  Vef .  619^  Kirkby  Rtvaiiifrortb  Hospital, 
IS  Yea.  806.  Graen  «a.  Ratherfortb,  1  Yea.  4S2.  Attorney  Qeneral  et .  Earl  of 
Clarendon,  17  Yea.  491»  4SS..  2  Fonb.  Eq.  >.  68,  pi.  2,  cb.  1,  a.  1,  note  (a). 
Cooper'aEq.Pl.292.. 

(ft)  BaUifla,  Sec.  of  Borfbrd  9t>  LeBtfaaN,  2  Atk.  650, 

(c)  Anon.  1  Cfa.  Caa.,  267. 

{d)  See  Cooper  Eq.  pi.  102, 108. 

{€)  Com.  Dig.  Defiae,  K.  1  RoU.  Abridg.  609.  Con.  Dig.  Chancery,  2,  N. 
l>lKe«- 
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or  be,  void  at  that  time,  and  the  right  vest  ia  another(a).  And 
if  a  court  of  chancery  could  not  in  virtue  of  its  general 
jurisdiction  take  cognizance  of,  or  sustain  the  bequest  in 
this  suit,  neither  can  the  circuit  court  of  the  United  States. 
If  we  could  surmount  the  objection  already  considered, 
that  this  bequest  is  under  the  present  law  of  Virginia  deemed 
void  both  in  law  and  equity,  and  therefore  incapable  of  being 
decreed  by  this  court,  we  might  entertain  the  other  ques- 
tions which  have  beeji  made  in  this  court.  One  of  these 
questions  is,  whether  this. court,  as  a  court  of  equity,  has  a 
right  to  administer  any  charities,  the  administration  of  which 
would  propierly  belong  to  the  government  of  Virginia  as 
parens  patriae.  It  is  certainly  stated  in  books  of  authority, 
that  the  king,  as  parens  patrise,  has  the  general  superintend- 
ence of  all  charities  not  regulated  by  charter(&),  which  he 
exercises  by  the  keeper  of  his  conscience,  the  Chancellor; 
and  therefore  the  attorney  general,  at  the  relation  of  some 
informant,  when  it  is  necessary,  files,  ex  officio,  an  informa- 
tion in  the 'court  of  chancery  to  have  the  charity  properly 
established.  And  it  is  added,  that  the  jurisdiction  thus' 
exercieea  does  not  belong  to  the  court  of  chancery  as  a 
cour^  of  equity i  but  as  administering  the  prerogative  and 
duties  qf  the  crpwn{c).  It  may  be  safely  admitted  that  the 
government  of  a  state,  as  parens  patricB,  has  a  xight  to  en- 
force all  charities  of  a  public  nature,  by  virtue  of  its  general 
superintending  authority  over  the  public  interests,  where  no 
other  person  is  entrusted  with  it ;  and  it  seems  also  to  be 
held,  that  the  jurisdiction  vested  by  the  statute  of  Elizabeth 
over  charitable  uses  is  personal  to  the  lord  chancellor,  and 
notijpt  tiis  ordinary  or  extraordinary  jurisdiction  in  chancery, 
like  )hat,  in  short,  which  he  exercises  as  to  lunatics  and 
idiots(<I). 


(a)  Per  Lord  Herdwickis,  Widmore  vs.  Woodrofie,  Ambler.  636»  640. 

lb)  8  Bl.  Coe^m.  427.    2  Fonb.  £q.  b.  2,  pi,  2,  ch.  1,  9. 1,  and  note  (a). 

(c)  Co^r*8  £q.  PI,  .z\vii.  2  Fonb.  £q.  b.  2,  pi.  2,  ch.  1,  s.  1.  Lord  Falkland 
M.  Bertie,  2  Yem.  842.  Mitf.  PI.  29.  Bailiffi,  &c.  of  Barforjl ««.  LoDthall,  2 
Atk.661. 

id)  Bailiflb  of  Burfoid  vb.  I^ODtball,  2  Atk.  661.  2  Fonb.  £q.  b.  8,  pL  2».cb. 
f,T,i;andnoitt(a;. 
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Itnoay  also  be  admitted,  that  where  money  is  given 
to  charity  generally  and  indefinitely,  without  trusteea  or 
objects'  selected,  the  king,  as  parens  patriae,  is  the  consti- 
tutional trustee^  'afid  may  apply  it  as  he  pleases  under  his 
sign  manual,  and  not  under  a^ecree  of  chancery  (a).  Where, 
however,  the  execution  is  to  be  by  a  trustee  with  general  or 
some  objects  pointed  out,  or  to  a  trustee  for  indefinite  and 
general  charity,  the  court  of  chancery  will  take  the  adminis- 
tration of  the  tnist(&).  Whether  in  such  a  case  upon  an 
inriginal  bUl  to  establish  the  charity,  the  lord  chancelbr  acts 
as  the  personal  delegate  of  the  crown,  administering  its  pre- 
rogative in  analogy  to  the  iiuthority  J9€r9ofia0y  given  to  him 
by  the  statute  of  charitable  uses  under  a  commission ;  or 
Hvhetber  as  a  court  of  equity  in  virtue  of  its  general  pow-' 
ers,  may  perhaps  upon  the  aiithoritiea  admit  of  tome  quea- 
tiou;  though  my  opinion  is  that  it  belongs  to  the  courts  as 
a  court  of  equity,  exercising  jurisdiction  to  enforce  a  tru$t 
recognized  and  enforced  by  the  law  of  the  Ijind ;  and  I  think 
this  opinion  is  corroborated  by  the  better  attthorities(c).  Be 
this  as  it  may,  where  there  is  a  trust  for  a  d^ni^e  object, 
and  the  trust  ia  in  point  of  law  sustainable,  there  seenui  no 
reason  why  jet  court  of  equity,  as  sucb^  may  not  take  cog- 
nizance of  such,  trust  at  the  suit  of ^mj  competeint  party, 
whether  the  attpriieygeneralj  or' a  private  interested  relator, 
as  well,  as  of  ahy  other  triist  whpse  execution  is  isougbt(tf). 
If  therefore  by  the  law  of  Virginia  the  bequest  ioi  this  case 
had  been  valid  ih  law  or  equity,  the  trustees  being  marked 
out,ancl  the  objects  being-definite,  there  does  not  seem  any 
.  reason  why  at  their  instance  it  might  not  have  been  exe- 

(a)  Hoggridge  m.  Thackwdl,  7  Yes.  86, 88, 86»  86.    Mills  |M.  Farmer,  1  Me- 
rivale.  66.    Paice  m.  Archbiibop  of  Canterlmfy,  14  Yea.  364.    Attorney  General 
•a.  Matliews,  2  Lef.  167* 
'  (5)  Moggridge  ps.  Tbackfrellj  7  Yes.  86, 86.    Mills  v$.  Farmer,  1  Merivale,  65. 

(c)  td.  and  Paice  ea.  Archbiahop.of  Canterbury,  14  Yes.  864.  Attorney  Ge-' 
neral  vs. Wanaay^l6  Yea.>231.  Attorney  General vb. Price,  17  Yes. 871.  Waldo 
vs.  Caley,  16  Yea.  206. 

{d)  2  Fonb.  Eq.b.8,  pj|.'2,  eh.  1,  a.  1,  note  (o),  s.  2,  a.  8,  note  (t).  Moggridga 
9a.  lliackwell;?  Yea^'a6»  Attorney jGreneral  ea.  Brewer's  Company,  1  Merivale, 
496.  AttonMiy  Genenl  ea.  Bow yer,  8  Yea.  714.  2  Yem.  887.  Attorney  Genera) 
«a.  Newcomb^J|4  Yea.  1, 7.  . Wbite  ea.  White,  7  Yea.  428. 
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cuted  ID  this  as  well  as  i^  any  other  court  of  equity.  The 
court  in  such  a  case  would  carrj^into  effect  the  intention  of 
the  testator ;  nothing  would  be  left  to  its  discretion ;  and  it 
would  therefore  do  precisely  what  a  state  court  of  chancery 
must  do,  acting  aisi  such,  or  administering  the  prerogative  of 
the  government  as  parens  patrise. 

In  respect  to  another  question,  whether  the  attorney  gene- 
ral be  not  a  necessary  party  to  a  bill  in  equity  to  establish 
a  charity  or  carry  it  into  effect^  that  must  depend  upon  cir- 
cumstances. If  the  charity  be  indefinite,  or  there  be  no 
trustees,  or  no  persons  competent  to  take,  or  the  objects  be^ 
of  a  general  and  public  nature,  it  would  clearly  .be  proper 
that  the  government  to  whom  the  superintendency  of  such 
charities  belongs,  should  be  made  a  party  to  the  bill  by  their 
attorney  general.  This  seems  to  have  been  the  general 
cottrse  established  by  the  autfaorities(a).  But 'where,  die 
charity  is  definite  in  its  nature,  and  trustees  are  appointed 
to  take  or  execute  it,  it  is  not  perceived  why  a  suit  at  the 
instance  of  such  trustees  may  not  properly  be  maintained 
without  the  government  being  a  party(6). 

Another  question  which  has  been  discussed  ip  the  argu- 
ment is,  whether,  a  court  of  equity  sitting  within  one  juris- 
dictioj^,  can  execute  any  charitable  bequests  for  foreign  ob- 
jects in  another  jurisdiction ;  and  it  is  said,  in  a  technical 
sense,  to  be  against  .the  public  policy  of  Virginia  to  sustain 
or  execute  such  bequests.  There  is  no  statute  of  Virginia 
making  such  bequests  void  ;  ^nd '  therefore,  if.  against  her 
policy,  it  can  be  only  because  it  would  be  against  ihe  gene- 
ral policy  of  all  states  governed  by  the  common  law.  The 
case  of  the  Attorney  General  vs.  The  City  of  London(c),  Is 
relied  on  to  establish  the  general  proposition*    It  was  anin- 


(a)  Cooper's  Eq.  Pletd.  21»  22, 102, 163.  Monill  w.  Lawion,  2  Eq.  Cfes.  Abr. 
167,  pi.  13.    4-yiD.  600.  pi.  11.    Altomey  General  «#.  Pearse,  2  Atk.  87. 

(&)  Monill  V9;  Law8on,2  Eq.  Cas.  Abridg.  167,  pi.  13.  4  Yin.  600,  pi.  IL 
BriJg.  Duke,  Charit  886,  386.  Cbitty  o«.  Parker,  4  Bro.  Cb.  Cas.  36.'  Anon. 
8  Atk.  276.  AttoAiey  General  V8.  Newcomb^  14  Yes.  1, 7*  Waldo  o«.  Caley,  16 
Yes.  206. 

(c)  8  Bro.  Ch.  Cas.  17K  S.  C.  1  Yes.  Jun.  243*  Provost,  &c.  of  Edinbargh 
vs.  Anbury,  Ambler,  236.    Oliphant  vs.  Hendii««  1  Bro.  Cb.  Cas.  671. 
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lormation  to  establish  a  new  scheme  for  a  charity  of  Mr 
Boyle,  who  by  his  will  in  1691  gave  the  residue  of  his  for- 
tune to  be  laid  out  by  his  executors  for  charitable  and  other 
pious  and  good  uses,  at  their  discretion,  but  recommended 
that  the  greater  part  should  be  laid  out  for  the  advancement 
of  the  christian  religioA  among  infidels.  The  charity  had 
been  established  under  a  decree  of  the  courts  afad  the  pro- 
perty conveyed  to  the  city  of  London  upon  trust  to  lay  out 
the'rents  and  profits  in  the  advancement  of  the  christian  re- 
ligion, as  the  bishop  of  Eondoh,  for  the  time  being,  and  lord' 
Burlington  should  appoint.  The  trustees  appointed  the  rents 
and  profits  to  be  paid  to  an  agent  in  London,  for  the  college 
of  William  and  Marf,  in  Virginia,  for  this  purpose^  that  the 
college  should  maintain  and  educate  in  the  christian  religion 
so  many  Indian  children,  as  far  as  the  fund  would  go,-^an(d 
that  the  president,  &c.  thereof,  should  transmit  accounts,  and 
should  be  subject  to  rulee  given  them  ^ntU  aUered.  l*his 
arrangem^t  was  ratified  by  the  court*  After  the  revolution^ 
the  present  bill  was  filed  for  the  purpose  of  taking  away  the 
charity  froin  the  college,  because,  emancipated  from  the 
control  of  the  court,  and  to  have  it  disposed' of  by  a  new 
scheme.  Upon  hearing  the  cause  a  decree  was  madia  ac- 
cordingly, -upon  the  ground  that  the  trusts  to  the  college  to 
convert  neighbouring  infidels  ceasing  for  want  of  objects, 
(there  being  now,  as  the  court  said,  no  neighbouring  infi- 
dels), the  charity  must  be  applied  anew(a).  There  was  also 
an  intimation  at  the  argument,  that  the  corporation  was  not 
now  an  existing  corporation,  and  at  all  events  was  not  within 
the  control  of  the  court.  '  But  the  ground  of  the  decision 
was  as  above  stated.  It  is  observable  in  this  case,  that  the 
charity  of  Mr  Boyle  was  not  in  terms  or  substance  limited 
to  foreign  countries  or  objects ;  but  the  application  to  foreign 
objects  was  originally  under  the  decree^  of  the  court.  It 
certainly  then  furnishes  no  argument  against,  but  an  argu- 
ment in  fav<  ar  of  the  power  of  a  court  of  equity,  to  apply 
even  a  general  charity  to  /preign  objects. 
But  we  need  not  rest  here.  .  There  are  other  cases  directly 

(a)  8Bro.  Cb.CM.171,lTr. 
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in  point,  in  which  bequests  for  foreign  charitable  objects  have 
been  sustained  in  equity.  In  the  Provost,  &c.  of  Edinburgh 
vs.  Aubury(a),  there  wai^  a  devise  of  three  thousand  five 
hundred  pounds,  south  sea  annuities,  to  the  plaintiffs,  to  be 
applied  to  the  maintenance  of  poor  labourers  residing  in 
Edinburgh  and  the  towns' adjacent.  Lord  Hardwicke  was  of 
opinion^  that  he  could  hot  give  any  directions  as  to  the  dis- 
tribution of  (he  money,  that  belonging  to  another  jurisdic- 
tion, that  is,  to  some  of  the  courts  in  Scotland ;  and  there- 
fore directed  4hLt  the  annuities  should  be  transferred  to  such 
person  as  the  plaintiffs  should  appoint,  to  be  applied  to  the 
trusts  in  the  will.  So  in  Oliphant  vs.  Hendrie(&),  where  A. 
by  will  gave  three^hundred  pounds  to  a  religious  society  in 
Scotland,  to  be  laid  out  in  the  purchase  of  heritable  secu- 
rities in  Scotland,  and  the  interest  thereof  to  be  applied  to 
the  education  of  twelve  poor  children,  the  court  held  it  a 
good  bequest.  That  case  approaches  very  near  to  the  case 
now  at  bar.  In  Campbell  vs.  Radnor(c),  the  vcourt  held  a 
bef  uest  of  seven  thousand  pounds,  to  be  laid  out  in  the 
purchase  of  lands  in  Ireland,  and  the  rents  and  profits  dis- 
tributed among  poor  persons  in  Ireland,  &c.  to  be  good  and 
valid  in  law.  In  Cnrtis  vs.  Hutton(dt),  the  court  held  a  be- 
quest of  personal  estate  for  the  maintenance  of  a  charity  (a 
college)  in  Scotland,  to  be  a  valid  bequest.  In  a  still  more 
recent  case,  a  bequest  of  ten  thousand  pounds  in  trust 
with  the  magistrates  of  Inverness  in  Scotland,  to  apply 
the  interest  and  income  for  the  education  of  certain  boys, 
was  held  a  valid  bequest(6).  There  is  also  another  ca8e(/), 
in  which  it  was  held  that  a  legacy  given  towards  establish- 
ing a  bishop  in  America  was  held  good',  notwithstanding 
noiie  was  yet  appointed ;  and  the  court  directed  the  money 
to  remain  in  court,  until  it  should  be  seen  whether  any  ap- 
pointment should  take  place.  Nor  is  the  uniformity  of  the 
current  of  the  authorities  broken  in  upon  by  the  doctrine 

(a)  Ambler,  236. 

(&)  1  Bro.  Ch.  Cas.  671. 

(c)  1  Bro.  Ch.  Cag.  171. 

(d)  14  Ve§.  537. 

(e)  Mackintosh  «5.  Towntend,  16  Vea.  880. 

(/)  Attorney  General ««.  Bishop  of  Chester*  1  Bro.  Ch.  Cas.  444. 
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in  De  Garcia  vs.  Law8on(a).  There,  the  bequests  were  to 
Roman  Catholic  establishments,  or  for  the  benefit  of  Roman 
Catholic  priests,  and  were  considered  void,  because  they 
were  illegal  and  contrary  to  the  policy  of  England,  evinced 
by  the  express  enactments  of  statutes  on  this  8ubject(&). 
It  does  not  strike  me,  therefore,  that  there  is  any  solid  objec- 
tion to  the  bequest  in  the  case  at  bar,  founded  on  the  per- 
sons or  objects  being  foreign  to  the  state  of  Virginia. 

But  for  the  reasons  already  stated,  the  bequest  being  void, 
I  «m  of  opinion  that  the  court  ought  to  certify  that  opinion 
to  the  circuit  court  of  Virginia. 

(a)  4  Tea.  Jon.  488,  note. 

(6)  Carey  et.  Abbot,  7  Yea.  Jan.  490.    Highmore  on  Mortmain,  1809,  p.  84, 
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ACTION. 

In  EBgland  any  initrameni  or  claim,  ihongh  not  negotitble,  may  be  ttngn- 
ed  to  the  king,  tvho  can  aue  upon  it  in  hia  own  name.  No  Talid  objec- 
tion if  perceived  againat  giving  tlie  atme  effect  to  an  assignment  to  tlie 
government  of  this  country.    The  United  Statee  y§.  Buford,    80. 

ADMIRALTY. 

In  admiralty  cases  a  decree  is  not  final,  while  an  appeal  from  the  same  is 
depending  in  this,  court,  and  any  statute  which  governs  the  Case  must 
be  ian  ezisang  valid  statute  at  the  time  of  affirming  the  4eefee  below. 
The  DnUed  SUMfyn.  Preetan.    69. 

AGENT  AND  PRINCIPAL. 

1.  C.  &  Co.,  merchants  of  Boston,  ow&ers  of  a  ship  proceeding  on  freight 
from  Havana  to  the  consignment  of  B.  &  Co.  at  Leghorn  and  to  return 
to  Havana,  instructed  B.  &  Co.  to  invest  the  freight,  estimated  at  four 
thousand  six  hundred  petsos :  two  tbousand  two  hundred  in  marble  tiles, 
and  the  residue,  after  paying  disbursements,  in  wrapping  paper.  B.  & 
Co.  undertook  to  execute  these  orders.  Instead  however  of  investing  * 
two  thousand  two  hundred  petsos  in  marble,  they  invested  all  the  funds 
which  came  into  their  hands  in  wrapping  paper,  which  was  received  by 
tiie  captain  of  the  ship,  nd  was  carried  to  Havana,  and  there  sold  on 
account  of  C.  flc  Co.  and.  produced  a  loss,  instead  of  the  profit  which 
would  have  resulted  had  the  investment  been  made  in  marble  tiles.  As 
soon  as  faiformation  of  the  breach  of  orders  was  received,  C.  k,  Co.. 
addressed  a  letter  to  B.  &  Co.,  expressing  in  strong  terms  their  disap- 
probation of  the  departure  from  their  orders,  but  did  not  signify  their 
determination  to  disavo#  the  transaction  entirely,  and  consider  the 
paper  as  sold  on  account  of  B.  &  Co.    Held,  that  C.  &  Co.  were  enli- 
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t]ed  to  raeovor^  4^iDag«f  Ibc  the  bnteh  of  their  oiden ;  that  their:  not 
having  giren  notice  to  B;  9c  Co.  thtt  the  paper  ironld  be  considered  at 
idd  tin  their  account,  did  not  iiynre  -their  claim';  and  that  the  amount 
of  the  damages  ma^  be  determined  by  the  positiye  and  direct  loss  arising 
plaialy  and  immediately  ifom -the  breach-of  tlie  oideAi.  Beli  e<  oL  vs. 
Cfunningham,    09. 

2.  If  the  principal,  after  e  knowleJIie  thet  his  erderrf  have  been  violated  by 
bis  agent,  reeeiyes  merchandize  purchased  for  hiqn  cpntrfiy  to  eiders, 
«nd  aells  the  tame  without  signifying  any  Intention  of  d^vowlng  the 
aets  of  the  agent,  an  inference  in  Jhrour  of  Ch^  mtification  of  the^aets 
of  the  agent  may  fiuriy  b^  dra#n  by  the  jtey. .  But  IC  ^  merchandise 
was  receiyed  by  the  -principal,  under  a  just  confidenee  that  his  orders 
to  his  agent  had  been  taithfiiUy  ezecutod,  such  an  inference  would  be 
in  a  high  degree  unreasoiiiable.    JH^   81. 

8.  The, faithful  execution  of  orders  which  an  agent  or  correspondent  has 
contracted  to  execute,  is  of  yital  importance  in  commercial  tiansaetions, 
and  may  often  affect  the  injured  party  &>  beyond  the  actual  anm  mte-. 
applied.  A  fidlure  in  this' respect  may  entirely  break  up  a  yoyage  and 
defeat  the  whole  enterprize.  Speculatiye  damages  dependent  on  pes*, 
sible,  abipcessiye  schemes,  ought ^not  to  be  giyen  in  such  cases;  but 
\pbeitiye  and. direct  loss,  resulting  plainly  and . immediately  from  the 
breach  of  orders,  may  be  Caken  into  the  estimate.    Ibid.    85* 

4.  The  jury,  in  an  action  for  damages  for  breach  of  orders,  may  eompenfate 
the    ^  dntlff  for  actual  loss,  and  not  giye  ylndictiye  damages.    Ilie  ^ro-  . 
fiis  wbftch  would  have  been  obtained  on  the  sale  of  the  article  diracted 
4obepufchased,  may  be  properly  allowed  as  damages.    Ibid,    88. 

6.  The  ^neral/Eule  is,  that  the  principal  is  bound  by  the  act  of  his  agent  no 
further  than  he  authorises  that  agent  to  bind  him ;  but  the  extent  of  the 
power  g|yen  to  an  agent  is  dedded  is  well  from  Acts  as  from  express 
delegation...  In  the  estimate  or  application  of  such  facte,  the  law  has 
regard  to  public  security,  and  often  applies  the  rule,  **  that  he  who  trusts 
must  pay."  So  also,  jcoUution  with  an  agent  to  get  a  debt  paid  Uirough 
the  interyentiop  of  one  in  failing  cir^mstenees,  has  been  held  to  make 
the  prineipiJ  liable  on  the  ground  of  immoral  dealing.  Pqrton$  ys. 
jSrmor  and  Oakey.    428. 

ALEXANDRIA,  DISTRICT  OF  COLUMBIA. 

8ee  the  case  of  f  owie  es.  The  CommiMi  Council  of  Aknendria,  898,  as  to 
the  powers  of  the  corporation  of  Alexandria. 

ALIEN,  AND  ALIENAGE. 

See  the  cases  of  IngUs  es.  The  Trustees  of  the  Sailor's  Snug  Harbour,  99, 
and  Shanks  et  al.'es.  Dupont  et  al.  242. 

ALLEGIANCE. 

1.  What  are  the  righte  of  the  Indiyiduals  composing  a  society,  and  liying 
under  the  protection  of  the  goyernment,  when  a  reyolutlon  occurs,  a 
dismembem^ent  takes  place,  and-  when  new  goyemmente  are  formed, 
and  new  relations  between  the  goyernment  and  the  peepla  are  estab- 
lished. A  person  bom  in  New  York  before  the  4th  of  July  1778,  and 
and  who  remained  an  infant  with  his  father  to  the  city  of  New  Yodr, 
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during  the  period  it  was  oecopied  by  the  BritUh  troops ;  liit  ftther 
being  a  royalist  and  having  adhered  to  the  British  government,  and  left 
New  Yorlc-withi  the  British  troops,  talcing  his  son'with  hioi«  who  never 
returned  to  the  United  States,  but  afterwards  became  a  bishop  of  the 
episcopal  church  in  Nova  Scotia ;  such  a  person  was  bora  a  British 
subject,  and  continued  an  alien,  and  is  disabled  from  taking  land  by  in* 
herltanco  in  the  state  of  New  Yorkv    b^Us  vs.  Tke  7^tu$Ue$  of  the 

-      8ailor*$  SnUg  Barbour,  '  126. 

2.  If  such  a  person  had  been  born  after  the  4th  of  July  1776,  and  before  the 
16th  of  September  1T76,  when  the  British  troops  took  possession  of  the 
•city  of  New  York  arid  the  adjacent  placee,  his  infancy  incapacitated  him 
from  making  an  election  for  himself  and  his  election  and*  character  fol- 
lowed that  of  his  father ;'  subject  to  the  right  of-  disaffirmance  in  a  rea- 
sonable time  altea  th«  termination  of  his  minority ;  which  never  having 
been,  done,  he  remained  a  British  subject,  and  disabled  frttm  inherithig 
land  in  the  state  of  New  York.,  Ibid.  126. 
S.  The  rule  as  to  the  point  of  time  at  which*  the  American  anie  noH  ceased 
to  be  British  subjects,  ffitfers  in  this  country  and  in  England,  as  estab- 
lished by  the  courts  of  justice  in  the  respective  countries.  The  English 
rule  is  to  take  the  date  of  the  treaty  of  peace  in  1788.  Our  rule  Is  to 
take  the  'date  of  the  declaration  of  independence.    Ibid,    121 . 

4.  The  8ettle5l  doctrine  in  this  country  is,  that  a  person  born  here;,  but  who 

left  the  countiy  before  the  declaration  of  independence^  and  never  re- 
turned here,  became  an  alien  and  Incapable  of  taking  hmds  subsequently 
by  descent.  The  right  to  inherit  depends  upon  the  eiisting  sUte  of 
allegiance  at. tiie. time  of  the  descent  cast.    Ilrid.    121. 

5.  The  doctrine  of  perpetual  aHeglaUce  is  not  applied  by  the  British  courts 

to  the  American  ante  fuUi  ;  and  this  court,  in  the  eeni  of  Blight's  Les« 
see  9S^  Rochester,  7  Wheat.  644,  adopted  the  same  rule  with  respect  to 
th^  rights  of  British  subjects  here.  That  although  born  before  tb^  reyo-^ 
hition,  they  are  equally  incapable  with  those  1>ora  subsequent  to  that, 
event  of  inheriting  or  transmitting  the  iuheiritanee  of  Unds  lb  this4Soan- 
try.  md.  121. 
6*  The  Britbh  doctrine  therefore  is,  that  the  American  ante  nofi,  by  re- 
maining in  America  alter  the  peace,  lost  their  character  ^f  Britbh  sub- 
jects; and  our  doctrine  is,  that  by  withdrawing  from  this  country,  and 
adhering  to  the  British  government,  they  lost,  or  perhaps  more  properly 
speaking,  never  acquired  the  character  of  American  cititens. .  JhU. 
122. 

7.  tlie  ri^t  of  -election  must  necessarily  exist  in  all  revohitioni  like  oun^ 

and  b  well  established  by  adjudged  cases.    /Zod.    122. 

8.  This  court  in  the  case  of  M*Ilvaine's  Lessee  vs^.  Coze,  4  Cranch,  211, 

fully  recognized  the  right  of  election ;  btit  they  considered  that  Mr  Coze 
had  lost  that  right  by  regaaioing  in  the  sUte  of  New  Jersey,  not  only* 
after  she  had  declared  herself  asoWeign  state,  but  after  she  had  passed 
laws  by  which  she  declared  him  to  be  a  member  of,  and  in  allegiane« 
to  the  new  government.  Ibid,  124. 
9.  Allegiance  may  be  dissolved  by  the  mutual  consent  of  the  government, 
and  its  citizens  or  subjects.  The  government  may  release  the  governed 
from  fheit  allegiance,    This  is  even  the  British  doctrine.    Mi.    126. 
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10.  ThomM  Scott,  a  littive  of  Sooth  CtroHm.  dM  in  1782,  inteittte,  leiwd 
of  land  on  James  Island,  having  two  daujjhtenr,  Aqn  and  Sarah,  both 
bora  in  South  Carolina  before  the  declaration  of  independence .  ^arah 
married  p.  K.a  citizen  of  South  'Carolina,  and  died  in  1802,  entitled  to 
one  half  of  .the  estate.  The  British  took  possession  of  James  Island 
and  Cliarleston  in  Febraaiyand  May  1780;  and  in  1781  Ann  Scott 
tnarried  Joseph  Shanksi  a  British  officer,  an4  at  the  eracoation  of 
Charleston  in  1702,  |he  went  to  England  with  her  husband,  where  she 
remained  until  her  death  in  1801.  She  left  fire  children  bom  in  Eng- 
land. They  claimed  the  other  moiety  of  the  real  estate  of  ThOmu 
iSeott,  in  right  of  their  n^other,  under  the*nlnth  article  of  the  t'rsaty  of 
peece  between  this  countiy  and  Great  Britein  of  the  19th  of  NoTembei 
1794.  Held,  that  they  were  entitled  to  reooTor  and  hold  the  same.- 
Shanki  €t  ai.y9,  ihipofU  €t  al    242. 

IL  If  Ann  Scott  wa^of  age  before  December  1782,  as  she  remained  in  South 
Carolina  until  that  time,  her  birth  and  residence  must  be  deemed  to 
constitute  her  by  election  a  citizen  of- South  Carolina,  while  she  re?^ 
mained  in  thit  sute.  If  she  was  not  of  age  then,  under,  the  cireom-- 
stances  of  this  case,  she  might  well  be^  deemed  to  hold  the  citizenship 
of  her  father;  for  children  bom  in  a  country,  continuing  while  under 
age  in  the  family  of  the  father,  partake  of  his  natural  character  as  a  citi- 
zen of  that  country.    Jbid,    245. 

12.  All  British  bom  subjects  whose  allegiance  Great  Britain  has  never  le- 
nounced,  ought^  upon  general  principles  of  interpretation,  to  be  held 
within  the  intent,  as  they  certainly  are  within  the  wdrds  of  the  treaty 
of  1794.    Ibid.    250. 

15.  The  capture  andjpossession  of  James  Island  in  Febraaiy,.1780,  and  of 
Charleston  on^the  11th  of  May  in  the  same  year,  by  the  British  troops, 
was  not  an  absolute  change  of  the  allegiance  of  the  captured  inhabi- 
tants. They  owed  allegiance  to  the  conquerors  during  their  occupa- 
tion; but  it  was  a  temporary  allegiance,  which  did  ikot  desttoy,  but  only 
suspended  their  former  allegiance.    Ibid.    246. 

14.  The  marriage  of  Ani^  Scott  with  Shanks,  a  British  officer,  did  not  change 
or  destroy  her  allegiance  to  the  state  of  Sout)i  Carolina,  because  mar- 
riage with  an  alien,  whether  friend  or  enemy,  produces  no  dissolution  of 
the  native  allegiance  of  the  wife.    Jbid,    246. 

16.  The  general'doctrtne  is,. that  no  persons  can,  by  any  act  of  their  own, 
without  the  consent  of  the  government,  put  o£t  their  allegiance  and 
become  aliens.    Ibi^.    246. 

16.  The  subsequent  removal  of  Ann  Shanks  to  England  with  her  husband, 
operates  as  a  virtual  dissolution  of  her  allegiance,  and.  filed  her  future 
allegiance  to  the  British  crown  by  the  treaty  of  peace  in  1783.  Jbid. 
246. 

17.  The  treaty  of  1788  acted  upon  (he  state  of  things  as  it  existed  at  that 
period.  It  took  the  actual  state  of  things  as  its  basis.  All  those,  whe- 
ther natives  OE  otherwbe,who  then  adhered  to  the  American  states, 
were  virtually  absolved  from  all  allegianco  to  the  British  crown;  all 
those  who  then  adhered  to  the  British  crown  were  deemed  and  held 
sutyects  of  that  crown.  The  treaty  of  peace  was  a  treaty  operating 
between  stotes,  and  the  uhabitants  thereof.    Ibid.    247. 
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This  coart  hat  repeatedly  deeidad^tbtt  the  ezercltevf  the  ditcietioit  of  ;the 
court  below,  io  lefuiing  or  granting  amendmentt  of  pleadings  or  motione 
for  new  trials,  affords  no  grounds  for  a  writ  of  error.  In  oyerniKng  a 
motion  for  leave  to  withdraw  e  replication  and  file  a  new  one,  the  court 
exercised  its  discretion ;  and  the  reason  assigned,  as  influencing  that 
discretion*  cannot  afl^t  the  decision.  The  UnUed  States  vs.  B\tford. 
81. 

AMERICAN  REVOLUTION. 

For  the  effect  of  the  American  resolution  on  the  rights  of  persons  bem  la 
the  British  colonies  in  America  before  the  revolution,  and  bom  in  the 
United  States  during  the  revolution  and  before  the  treaty  of  p^ace,  see. 
the  cases  of  Inglis  es.  The  Trustees  of  the  Sailor's  Snug  Harbour,  99, 
and  Shanks  os.  Dupont,  249. 

APPEAL, 

1.  In  admiralty  cases  a  decree  is  not  final  while  an  appeal  from. the  same  is 
depending  in  this  court,  and  any  statute  which  goveme  the  eas»  mtwt 
be  an  existing  valid  statute  at  the  time  of  affirming  the  deerae  below. 
The  Vmttd  States  y%.PreMi<m:  66. 
%  The  Jbsefa.Segupda,  having  persons  of  eolour  on  board  of  her,  was,  on 
the  IlthMBf  February  1818,  found  hovering  on  tiie  coast  of  the  United 
States,  and  was  seized  and  brought  into  New  Orieans,  eqd  the  vessel 
and  the  persons  on  board  were  libelled- in  the  district  court  of  the  United 
States  of  Louisiana,  under  the  act  of  congress  of  the  2d  of  Maich  1807. 
After  the  decree  of  condemnation  below,  but  pending  the  appeal  to 
this  court,  the  sheriff  of  New  Orleenswent  on,  witii  the  consent  of  all 
the  parties  to  the  proceedings,  to  s^l  the  persons  of  coroor  as  slavM; 
and  sixty-five  thousand  dollars,  the  proceeds,  were  deposited  in  the  le- 
gistry  of  the  coiirt  to  await  the  final  dis|>bsal  of  fhe  W.    By  the. 
tenth  section  of  the  act  of  the  80th  of  April  1818,  the  six  first  sec- 
tions of  the  act  areiepealed,  and  no  provision  is  made  by  which  the 
condition  of  the  persons  of  colour  found  on  board  a  vessel  hovering  on 
atve  coast  of  the  United  States  is  aljtered  from  that  in  which  they  were 
placed  under  the  act  of  1807,  no  power  having  been  given  to  dispose  of 
them  otherwise  than  to  appoint  some<One  to  receive  them.  The  seventh 
section  of  the  act  of  1818  confirms  no  other  sdes  previously  or  subse- 
quentiy  made  under  tiie  state  laws,  but  Uiose  for  illegal  imp'ortetion,  and 
does  not  comprise  the  case  qf  a  condemnation  under  the  seventh  section. 
.  The  final  condemiiatiQh  of  thepersons  on  board  the  Josefa  Segunda  took 
place  in  this  court  on  the  18th  of  March  1820,  after  congress  had  leased 
the  act  of  the  8d  oi^  Karch  1819,  entitied,  «*  an  act  hi  addition  to  an 
act  prohibirini^  the  slave  trade,"  by  tiie  provisions  of  which  personiTof 
colour  brought  in  under  any  of  the  acts  prohibiting  traffic  in  slaves,  were 
to^be  delivered  to  the  piesidenf  of  the  United  Statee  to  be  sent  to  Africa. 
The  condemnation  cooid  not  affect  them,    iki*    ^. 
8.  Where  an  appeal  has  bsetr-dinaissedfiaie  appeUant  haying,  omitted  tO;file 
a  transcript  of  the  record  within  the  timer.requlred  Sy  the  rule  of  court, 
an  official  certificate  oJT  Ijiie  dismissal  of  the  appeal  may  not  be  given 
by  the  derir  during  di«  tean.    The  appeUaiit  may  file  tiie  truiierfpt 


i 


510  IND£X. 

APPEAL. 

with  the  elerk  daring  the  tem,  and  meve  to  htTe  the  appeal  leiiutated* 
To  allow  such  a  certificate  would  be  io  piejadge  auch  a  motion.  The 
Bank  of  the  United  States  et  aL  vs.  8umnn.  iS8. 
4.  It  if  of  great  importance  to  the  due  administration  of  justice,  and  in  fu^ 
therance  of  the  maiiifest  intention  .of  the  legislature,  in  giving  appellate 
jurisdiction  to  this  court  upon  final,  deereee  only,  that  causes  should 
not  come  up  here  in  fragments  or  successive  appeals.  It  would  occa- 
sion very  great  delays  and  oppressive  expenses.  Canter  vs.  The  Ame- 
rican  and  Oceaih  /nsttronee  Company,    807. 

ASSUMPSIT. 

When  money  of  the  United  States  has  been  received  by  one  publie  agent 
from  another  public  agent,  whether  it  was  received  in  an  oflScial  or  pri- 
vate capacity,  there  can  be  no  doubt  but  that  it  was  received  to  the  use 
of  the  United  States ;  and  they  may  maintain  an  action  of  assumpsit 
against  the  receiver  for  the  same.    The  United  Statee  vs.  Bt/ord,    28. 

BARKATRY. 

1.  What  is  barratry.    Its  definition.    Th6  Patapeeo  Ineuranee  Company 

vs.  Coulter.    280. 

2.  The  British  courts  have  adopted  the  safe  and  legal  rule,  in  deciding  tliat 

where  the  policy  t'overs  the  risk  of  barratry,  and  fire  is  the  proximate 
cause  of  the  loss,  they  will  not  sustain  the  defence  that  negligence  was 
the  remote  cause,  and  will  hold  the  assurers  liable  for  the  loss.  Ibid, 
236.  . 

8.  The  rule  that  a  loss,  the  proximate  cause  of  Which  Is  a  peril  insured 
against,  is  a  loss  within  the  policy,  although  the  remote  cause  may  be 
negligence  of  the  master  or  mariners,  has  been  affirmed  in  several  suc- 
cessive cases  in  the  English  courts.    Ibid.    237. 

BILLS  OF  EXCHANGE. 

].  F.  at  New  Orleans  was  the  correspondent  of  P.  at  Boston,  received  goods 
from  him  on  consignment,  and  was  from  time  to  time  directed  to  pur- 
chase produce,  and  ship  the  same  to  P.,  and  was  instructed  to  draw  on 
P.,  for  the  funds  to  pay  for  the  same.  When  he  made  purchases,  "  the 
bills  of  parcels  were  made  out  in  the  name  of  F.,  and  the  accounts 
assured  in  the  books  of  the  different  merchants  ii^  his  name.'*  The  ge- 
neral course  of  the  business  was,  that  P.  sent  out,  in  his  own  vessels, 
merchandise  to  F*,  which  was  sold  by  F.,  and  F.  at  the  request  of  P.  pur- 
chased from  merchants  in  New  Orieans  produce^  and  shipped  the  same 
as  ordered  by  P. ;  and  to  put  himself  in  funds  for  the  same  when 
necessary,  drew  bills  of  exchange  on  P.,  who  had  always,  until  the  pre- 
sentation of  the  bills  on  which  this  suit  was  brought,  accepted  and  paid 
the  same;  but  he  did  not  in  his  purchases  act  under  the  idea  that  he  wis 
restricted  in  his  purchases  to  the  drawing  of  bills  for  the  payment  of 
the  articles  purchased  for  P.  F.  purchased  a  quantity  of  tobacco  to  be 
shipped  to  P.  ,*  and  payment  for  the  same  in  bills  on  P.  made  a  particu- 
lar part  of  the  contract  for  the  purchase.  At  the  time  of  the  purchase, 
F.  showed  to  the  vendor,  of  the  tobacco  the  letters  from  P.  ordering 
the  purchase  and  shipment  of  the  same..  Some  of  the  bills  drawn  by  F. 
on  P.,  and  which  were  delivered  to  the  vendor  of  the  tobaccoin  pay- 
ment for  the  same,  were  refused  acceptance  and  payment,  and  this  suit 
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was  institated  for  the  recovery  of  the  amouQt  of  the  hiUf  from  P.  Held, 
that  P .  waa  not  liable  to  pay  the  bills.  Parion$  y s.  jSnhor  and  Oakey. 
426. 

2.  A  bill  of  exchange  is  the  substitute  for  the  actual  transmission  of  money 
by  sea  or  land.  Power  therefore  to  draw  on  a  house  in  good,  credit,  and 
to  throw  the  bills  upon  the  market,  is  equivalent  to  a  deposit  of  cash  in 
the  vaults  of  the  agent.  There  isnot  the  least  tittle  of  evidence  in  this 
cause  to  show  that  P.  meant  to  use  the  credit  of  the  drawer  of  the  bills 
on  which  this  suit  is  brought,  or  to  authorise  him  to-pledgi  his  credit  in 
any  thing  but  the  negotiation  of  the  bills.  This  depended  on  the  con* 
fidence  which  merchants  of  New  Orleans  who  wished  to  remit  would 
place  in  the  solvency  and  integrity  of  the  drawer  and  drawee ;  and  had 
DO  connection  whatever  with  the  applicsition  of  the  money  thus  raised -^ 
to  the  purchases  ordered  by  the  pdncipal.  As  to  those  purchases,  the 
pgent  was  authorised  to  go  no  further  Uian  to  apply  the  funds  deposited 
with  him.    Ibid,    428; 

8.  Of  the  general  power  to  protest  the  bills  of  one  who  has  overdrawn,  there 
can  be  no  question ;  for  it  is  the  only  security  which  one  who  gives  a 
power  ta  draw  bills,  and  throw  them  on  the  market,  has.  against  the 
bad  faith  of  his  correspondent.  He  takes  the  risk  of  paying  the  damages. 
If  in  fault ;  or  of  throwing  them  on  the  other,  if  he  has  actually  abused 
his  trust.  It  is  a  question  between  him  and  his  correspondent.  Und.. 
429. 

4.  The  currency  which  a  merchant  may  give  to  bills  drawn  on  him  by  a 
correspondent,  by  payment  of  such  bills,  does  not  deprive  him  of  the 
security  he  has  a  right  to,  by  refusing  his  acceptance  of  other  hills  so 
drawn.    Ibid.    430. 

BRITISH  TREATY. 

1.  For  the  effect  of  the  British  treaties  of  1783  and  1794,  on  the  claims  of 

British  subjects  born  in  America  before  the  treaty  of  peace,  see  the  case 
Qf  loglis  vs.  The  Trustees  of  the  Sailor's  Snug  Harbour,  99,  and  Shanks 
et  al.  vs.  Dupont-et  al.    242. 

2.  Thomas  Scott,  a  native  of  South  Carolina,  died  in  1782,  intestate,  seised 

of  land  on  James  Island,  having  two  daughters,  Ann  and  Sarah,  both 
born  in  South  Carolina  before  the  declaration  of  independence,  Sarah 
married  D.  P.  a  citizen  of  South  Carolina,  and  died  in  1802,  entitled  to 
.  one  half  of  the  estate.  The  British  took  possession  of  James  Island  and  - 
Charleston  in  February  and  May  1780 ;  and  in  1781  Ann  Scott  married 
Joseph  Shanks,  a  British  officer,  and  at  the  evacuation  of  Charleston 
in  1782,  she  went  to  England  with  her  husband,  where  she  remained 
until  her  death  in  1801.  She  left  five  children  born  in  England.  They 
claimed  the  other  moiety  of  the  real  estate  of  Thomas  Scott,  in  right  of 
their  mother,  under  the  ninth  article  of  the  treaty  of  peace  between  this 
country  and  Great  BriUin  of  the  19th  of  November  1794.  Held,  that 
they  were  entitled  to  recover  and  hold  the  same.  Shahk$  et  aL  vs. 
Dupont  et  al.    242. 

3.  All  British  bom  subjects  whose  allegiance  Great  Britain  has  never  re* 

nounced,  ought,  upon  general  principles  of  interpretation,  to  be  held 
within  the  intent,  as  they  certainly  are  within  the  words  of  the  ti;eaty 
of  1794.    IHd,    250. 
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BRITISH  treaty: 

4,  Thetrettyof  1788:  acted  upon  th«  it^tt  of  tfaingi  m  K  nifted  attfatt 
period.  It  XwA  tbV  aetad  atate  of  tfaiiigf  as  its  basia.  AH  thoae,  whetlier 
iiativeaor  otherwise*  who  then adherad  ift  the  AmericaQ.  states,  were ' 
Tirtnally  absolTed  lirom  all  allegiaD'ce  to  ^e  British  erown;  all  those 
jrlip  then  •adhered  to  the  Piitish  crown  were  deemed  and  held  solgects 
of  thkt  crown.  The  treaty  of  peace  was  a  firea^  operating  betwoen 
states,  and  tbeinhabitentatheiedf.    iMl    247. 

:jhancery. 

1.  tiie  coor^  of  the  United  dtitjtffai  hsYe  equity  jnrisdictibB  to  rescind  a  epn- 

tiact  on  ttie  gronnd  of  frand/ after  one  of  the  parties  toit  haabeen 
proceeded  aj^ainst  on  .theilaw  aide  of  Ihe  coJirt»  and  a  judgment  has  been 
obtafaied  against.him  for  a  part  of  the^moitey  atlpniated  to  be  paid  by 
the  contract    Boyee*s  Bxeeuton  ws.  Qrukdif^  .210. 

2.  It  is  not  enou|^  that  tliere  is  a  lemedy  atlaw :  it  anist  beplahi  an^  ade- 

quate, or  in  otiier  words,  as  practical  and  as  efficient  to  the  ends  of  jus- 
tf  eib  atad  its  prompt  adi^ini'tration,'  as  the  remedy  in  equity.  liitL  215. 
8.;  It  ioanoot'be  doiibted  that  Teducing  an  agieeoient  to  writing  is  in  most 
eases  an  argument  agamst  fraud ;  hut  it  i^  rery  far  from  a  condusiTe 
argument  The  doctrine  will  not  be  contended  Ibr,  that  a  wrlttth 
agreement  canoot  be  lelieTed  agahist  on  the  ground  of -ftlse^soggestiQBs. 

4.  It  ia  npt  ai^  answer  to  an  application  to  a  court  of  chanemy  for  relief  fai 
reaclttdiog  a  contractf  to  say  that  the  fraud  alleged  is  partial,  -and  might 
•be  the- subject  of  compensation  by  a  jury.  The  law,  which  abhora 
fraud,,does  not. permit  it  to  purchaae  indulgenbe,  difpensatlon,  or  abao* 
tution.    aid.    220. 

CHARITABLE  USES, 

iSee  Ihecase  of  Jnglis  v$.  The  Trustees  of  the  Sailor's  Suug  Haibonr,  101, 
and  Appendix,  481^ 

CHOSES  IN  ACTION,  ASSIGNMENT  OF, 
•Action. 

CIRCUIT  COURTS. 

See  the  case  of  Ex  parte  Tobias  Watkimp,  li»8,  for  the  Juriadiction  of  the 
circuit  court  ,of  the  distiiot  of  Columbia  in  crimiiial  cases. 

CLERICAL  ERROR. 

Acoffimissioir  was  issued  in  the  name  of  Richard  Jtf.  Meade,  the  name  of 
the  party  being  Richard  TV,  Meade.  This  is  a  clerical  error,  and  doea 
not  affect  the  execution  of  fli^  coofinission^  ^  JTeene  ts.  Mutde.  8. 

COLUM&IAv  DISTRICT  OF. 

For  the  jurisdiction  of  the  circuit  court  of  the  dUitrict  of  Cohunbia  in  eiimf- 

nal  (Bases,  see  £z  pftfte  TobiuWatkins,  198.' 

COMMISSION. 

l.A  commisrion  was  issncid.in  the  dame  of  Richaid  J|f.  Meade,  the  name 
of  tho' party  bemg  Richard  W.  Mieade.  This  is  a  clerieal  cfnor  hi 
making  out  the  commission^  anid  does  not  afiaet  ftb  exeeuiion  of  the 
eommiision.    MUsene/n*  Meadi*    8. 
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COMMISSION. 

2.  It  if  not  known  tbtt  there  is  any  prtetiee  in  tbe  ezecntioo  or  return  of  a 
comminieo,  requiring  t  certificate,  in  whose  hand  writing  the  deposi- 
tions returned  with  the  commission  were  set^own.^  All  that  the  com- 
mission requires  is.  that  the  commissioners,  haring  reduced  the  deposi- 
tions talcen  by  ihem  to  writing,  should  send  them  with  the  commission 
under  their  hands  and  seals  to  the  judges  of  the  court  out  of  which  the 
commission  issued.  But  it  is  immaterial  in  whose  hand  writing  the 
depositions  are :  and  it  cannot  be  required  that  they  should  certify  any 
Immaterial  fact.    Eicene  ts.  Meade.    8. 

8.  A  certificate  by  the  commissioners,  that  A.  B.  whom  they  were  going  to 
employ  as  a  clerk  had  been  sworn,  admits  of  no  other  reasonable  inter- 
pretation than  that  A.  B.  was  th*  penon  appointed  by  them  as  clerk. 
Ibid.    9. 

4.  It  is  not  necessary  to  return  with  e  comn\|ssion  ihe  form  of  the  oath 
administered  by  the  commissioners  to  the  witnesses.  "When  the  com- 
missioners certify,  the  witnesses  were  sworn,  and  the'  interrogatories 
annexed  to  the  commission  were  all  put  to  them.  It  is  presumed'  that 
they  were  sworn  and  ezamined  as  to  aU  their  knowledge  of  the  fiicts. 
Ibid.    10. 

COMMON  LAW. 

By  **  common  law,"  the  framers  of  the  constitution  of  the  United  Statee 
meant,  what  the  constitution  denominated  in  the  third  article,  **  law;" 
not  merely  suits  which  the  common  law  recognlxed  among  its  old  and 
settled  proceedings,. but  suits  in  which  legal  rights  were  to  be  ascer« 
tained  and  determined,  in  contradistinction  to  those  where  equitable 
rights  alone  were  regarfied,'and  equitable  remedies  were 'administered; 
or  where,  as  in  the  admiralty,  a  mixture  of  public  law  and  of  maritime 
law  and  equity  was  often. found  in  the  same  suit.  ParBOm  ts.  Bed' 
fordetal.    447. 

CONDITION. 

1.  The  testator  was  seised  of  a  Tcry  large  real  and  personal  estate,  ip  the 
states  of  Virginia,  Kentucky,  Ohio  and  Tennessee.  After  making,  by 
his  will,  in  addition  to  her  dower,  a  very  liberal  provision  for  his  wife, 
for  her  life,  out  of  part  of  his  real  estate,  and  devising,  in  case  of  his 
having  a  child  or  children,  the  whole  of  his  esjLate  to  such  child  or  chil- 
■dren,  with  the  exception  of  the  provision  for  his  wife ;  and  certain 
other  bequests ;  his  will  declares :  "  in  case  ofj  having  no  children,  I  then 
leave  and  bequeath  all  my  real  estate  at  the  death  of  my  wife,  to  Wil- 
liam King,  son  of  brother  James  King,  on  condition  of  his  marrying  a 
daughter  of  William  Trigg's,  and  my  niece  Rachel  his  wife,  lately 
Rachel  Finlay ;  in  trust  for  the  eldest  son  or  issue  of  said  marriage ; 
and  in  case  such  marriage  should  not  take  place,  j  leave  and  bequeath 
said  estate  to  any  child,  giving  preference  to 'age,  of  said  William  and 
Rachel  Trigg,  that  will  marry  a  child  of  my  brother  James  King's,  'or 
of  sister  Elizabeth's,  wife  to  John  Mitchell,  and  to  their  issue."  The 
tesUtor  died  without  issue.  He  survived  his  father,  and  had  brothers 
and  sisters  of  the  whole  and  half  blood,  who  survived  him,  and  also  a 
sister  of  the  whole>lood,  Elizabeth,  the  wife  of  John  Mitchell,  who 
died  before  him.    William  and  Rachel  Trigg  neVee  had  a  daughter,  but 

Vol.  Ill 3  P 
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had  four  MM.  Janet  Kiof,  the  frther  of  Wiinam  Kiii|rtba  devisee, 
had  only  one  daughter,  who  interaiarried  with  Alexander  BA^Call.  EH- 
cabeth,  the  w^e  of  John  Mitchell,  had  two  daugbten,  both  of  whom 
are  married,  one  to  William  Heiskill,  the  other  to  Abraham  B.  Trii^g. 
My  the  Court,  We  ha?e  found  no  case  in  which  a  genera]  deviae  in 
worda,  hnporting  a  present  iotereat,  in  e  will  making  n6  other  diapoai- 
tionof  the  property,  on  a 'condition  which  may  be  performed  at  any 
time,  has  been  construed*  from  the  mere  circumstance  that  the  estate 
ia  given  on  condition,  to  require  that  the  condition  must  be  performed 
before  the  estate  can  rest.  There  are  many  cases  in  which  the  cod- 
tmry  prihciple  haa  been  decided.  The  condition  oh  which  the  devise 
to  William  King  depended*  ia  a  condition  subsequent.  Fitilay  et  a/, 
vs.  J^^'a  Xes<ee.    1177. 

X  ItiM  certainly  Well  settled,  that  there  are  no  technical  appropriate  words 
which  always  determine  whether  a  devise  be  on  a  condition  precedent 
or  eubsequoot.  The  same  worda  have  been  det^miined  differently,  and 
the  question  is  alwaya  a  question  of  intention.  If  the  language  of  the 
particular  clauae,  or  of  the  whole  will,  ahows  that  the  act  upon  which 
the  eatate  depends  must  be  performed  before  the  estate  can  vest,  the 
condition  of  course  is  precedent;  and  unless  it  is  performed,  the  devisee 
can  take  nothing.  I^^on  the  contrary,  the  act  does  not  necessarily 
precede  the  vesting  of  the  estate,  but  may  accompany  or  follow  it,  if 
this  is  to  be  collected  from  the  whole  will,  the  condition  is  subsequent. 
nrid.    S74. 

••  It  is  a  generd  rule,  that  a  devise  In  words  of  the  present  time,  aa  *■  I 
give  to  A.  my  landa  in  B.,*'  Imports,  if  no  contrary  intent  appears,  an 
immediate  interest,  whieh.vests  hi  the  devisee  on  the  death  of  the  t«i- 
tatof.  It  ia  also  a  general  rule,  that  if  an  estate  be  given  on  a  condi- 
tion for  the  performance  of  which  no  time  it  limited*  the  devisee  has 
his  life  for  performance.  The  result  of  these  two  principles  seems  to 
be,  that  a  devise  to  A.,  on  condition  that  he  shalL  marry  B.,  if  uncon- 
trolled by  other  words,  takes  effect  immediately,  and  the  devisee  per- 
forms the  condition,  if  he  marry  B.  at  eny  time  during  hla  life.  The 
condition  is  subse<)ueift    Tbul.-  876. 

4.  As  the  devise  in  the  will  to  William  King  was  on  a  condition  subsequent, 

itn^  he  construed  so  far  as  respects  the  tUne  of  taking  the  possession, 

as  if  it  had  been  unconditionaL    The  condition  oppoaes  no  obstacle  to 

his  immediate  possession,  if  the  hitentof  the  testator  shall  require  that 

•  construction,    Jbid,    878. 

0.  The  introdnctory  clause  in  the  will  states, "  I,  William  King,  have  thotight 
proper  to  make  and  ordain  this  to  be  my  last  will  and  testament,  leaving 
and  bequeathing  my  worldly  estate  in  the  manner  following."  These 
words  are  entitled  to  considerable  influence  in  i|  question  of  doubtful 
intent,  in  a  case  where  the  whole  property  is  given,  and  the  question 
arises  between  the  heir  and  devisee  respecting  the  interest  devised. 
The  words  of  th&  particular  clause  also  carry  the  whole  estate  from  the 
heir,  but  they  fix  the  death  of  testator's  wife  as  the  time  when  the  de- 
visee shall  be  entitled  to  possession.  They  are  «  in  case  of  having  no 
children.  I  then  leave  and  bequeath  all  my  real  estate,  at  the  death  of 
my  wife,  to  .Wiliiam  King,  son  of  brother  James  King."  The  whole 
estate  la  devised  to  William  King,  but  the  possession  of  that  part  of  it 
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which  it  gi?eii  to  the  wlfo  or  ethen  ttr  Ufo,  ii  poitpoiMd  jaM-  her 
dettfa.    Urid.    879. 

CONSTITUTIONAL  LAWS. 

1.  The  p!ftiDtiff  in  error  claimed  to  recorer  the  land  in  eohfaw^enyt- hiving 

derived  hif  title  under  t  patent  griuited  by  the  state  of  New  Toric  to 
John  ComeKuf .'  He  inaisted  that  iha^  petent  created  «  eontract  be- 
tween the  state  and  the  patentee,  his^ein  and  assigns,  that  they  should 
enjoy  the  land  free  from  any  legislative  regulaliont  to  be.made  in  vlola« 
tlon  of  the  constitution  of  the  state^  and  that  an  act  passed  by  the  legis- 
lature of  New  York,  subsequent  to  the  patent,  did  violate  that  contract. 
Under  that-act  commissioners  'were  appointed  to  inTeatlgato  the  con- 
tending titles  to  all  lands  held  under  such  patents,  as  that  granted  te 
John  Cornelius,  and  by  their  proceedings,  without  the  aid  of  a  }^rf,  the 
title  of  the  defendants  in  error  was  established  against,  and  defeating 
the  title  under  a  deed  made  by  John  Comelios,  the  patentee,  and  which 
deed,  was  executed  under  the  patent.  This  is  not  a  case  within  th« 
clause  of  the  constitution  of  the  United  States,  which  prohibits  a  atat^ 
from  passing  laws  whioh  shall  impair  the  obligation  of  fBontraets.  Th« 
only  contract  made  by  the  state  is  a  grant  to  John  Cornelius,  his  heirs 
and  aMigo't  of  the  land.  The  patent  contains  no  covenant  to  do  or  not 
to  do  any  further  act  in  relation  to  the  land ;  ai^d  the  court  are  not  in- 
clined to  create  a  contract  by  implication.  The  act  of  the  legislature 
of  New  York  does  not  attempt  to  take  the  land  from  the  patentee,  the 
grant  remains  in  full  effect ;  and  the  proceedings  of  the  commissioners 
under  the  law,  operated  upon  titles  derived  under,  and  not  adversely  to 
the  patent.    Hart  vs.  Larnphire,    289. 

2.  It  is  within  the  undoubted  powers  of  state  legislatures,  to  pass  recording 

acts  by  which  the  elder  grantee  shall  be  postponed  to  a  younger,  if  the 
prior  deed  is  not  recorded  within  a  limited  time ;  and  the  power  is  the  ' 
same  whether  the  deed  is  dated  before  or  ailter  the  recording  act* 
Though  the  effect  of  such  a  deed  is  to  render  the  prtor  deed  fiisudulent 
and  void  against  a  subsequent  purchaser,  it  is  not  a  law  violating  the 
obligation  of  contracts.  So  .too  is  the  power  to  pass  llmitetion  laws. 
Reasons  of  >ottnd  policy  have  led  to  the  gelieral  adoption  of  laws  of 
this  description,  and  their  validity  cannot  be  questioned.  The  time  and 
manner  of  their  operation,  the  exceptions  to  them,  and  the  acta  from, 
which  the  time  limited  shall  begin  to  run,  will  generally  depend  on  the 
sound  discretion  of  the  legislature,  according  to  the  nature  of  the  titles, 
the  situation  of  the  country,  and  the  emergency  which  leads  to  their 
enactment.  Cases  may  occur,  where  the  provisions  of  a  law  on  these 
subjects  may  be  so  unreasonable  as  to  amount  to  a  denial  of  a  right, 
and  to  call  for  the  interposition  of  this  court.    Ihii.    290. 

CONSTRUCTION  OF  STATE  STATUTES. 

1.  It  is  the  uniform  rule  of  this  court  with  respect  to  the  title  to  real  pro- 

perty, to  apply  the  same  rule  which  is  applied  in  state  tribunals  In  like 
cases.    biglM  vs.  The  Trustees  of  The  Sailor's  Snug  Harbour.    127. 

2.  The  right  of  an  absent  and  absconding  debtor  to  real  estate  held  ad- 

versely, passed  to  and  became  vested  in  the  trustees  hy  the  act  of  the 


^16  INDEX. 

CONSTRUCTION  OF  STATE  STATUTES. 

legist«tur«  or  New  York  ptifed  April  4,  1786,  entided  **  an  aet  for 
relief  againtt  abacdnding  and  abaeot  debtora.    Urid,    131. 
S.  Conatruction  of  the  atatate  of  UmiUtiona  of  Ohio.   M*Gunyy9.  SUH- 
270. 


CONSTRUCTION  OF  STATUTES  OF  THE  U.  STATES. 

1.  The  offence  againat  the  law  of  the  United  Statea,  under  the  aeventh 

aection  ^f  the  act  of  congreaa,  paraed  the  2d  day  of  March  18(t7,  en« 
titled  "  an  act  to  prohibit  the  importation  of  aiavea  into  any  port  or^ 
place  within  the  Jurisdiction  of  the  United  States  (roan  and  after  the  lat 
of  January  1808,"  ia  not  that  of  importing  or  bringing  into  the  United 
Statea  peraona  of  colour  with  intent  to  hold  or  sell  auch  persona  aa  aiavea, 
but  that  of  hovering  on  the  coast  of  the  United  Statea  with  auch  in- 
tent ;  and  although  it  forfeita  the  veaael  and  any  gooda  or  effecta  found 
on  board,  it  ia  ailent  aa  to  dispoaing  of  the  coloured  peraona  found  on 
board,  any  further  than  to  impose  a  duty  upon  the  ofiQcera  of  armed  vea- 
aela  who  make  the  capture  to  keep  them  safely,  to  be  delivered  to  the 
overseers  of  the  poor  or  the  govemofofthe  atate  or  peraona  appointed 
by  the  reapectlve  atatea  to  receive  the  aame.  United  Statet  va.  Pref- 
ion.    66. 

2.  The  Josefa  Segunda,  having  peraons  of  colour  on  board  of  her,  waa,  on  . 

Uie  11th  of  February  1818,  found  hovering  on  the  coaatof  the  United 
Statea,  and  waa  seized  and  brought  into  New  Orieans,  and  the  veasel 
and  the  persons  on  board  were  libelled  in  the  district  court  of  the  United 
Statea  of  Louisiana,  under  the  act  of  congress  of  the  2d  of  March 
1807.  After  the  decree  of  condemnation  below,  but  pending  the  ap- 
peal to  this  court,  the  aheriff  of  New  Orleans  went  on,  with  the  con- 
tent of  all  the  parties  to  the  proceedings,  to  sell  the  persons  of  colour  aa 
aiavea,  and  aixty-five  thousand  dollars,  the  proceeds,  were  depoaited  in  . 
the  registry  of  the  court  to  await  the  final  .tliaposal  of  the  lailr.  By 
the  tenth  section  of  the  act  of  the  SOlh  of  April  1818,  the  aiz  firat  aec- 
tiona  of  the  act  are  repealed,,  and  no  provision  is  made  by  which  the 
condition  of  the  persons  of  colour  found  on  board  a  Teasel  hovering  on 
the  coast  of  the  United  Statea  is  altered  from  that  in  which  they  were 
placed  under  the  act  of  1807,  no  power  having  been  given  to  dispoae  of 
them  otherwise  than  to  appoint  aome  one  to  receive  them.  The  ae- 
venth  aection  of  the  act  of  1818  confirma  no  other  aalea  previously  or 
aubaequently  made  under  the  atate  laws,  but  those  for  illegal  importa- 
tion, and  doea  not  comprise  the  caae  of  a  condemnation  under  the  ae- 
venth  section.  The  final  condemnation  of  the  persona  on  board  the 
Josefa  Segunda  took  place  in  tbia  court  on  the  13th  of  March  1820, 
after  congress  had  passed  the  act  of  the  8d  of  March  1819,  entitled 
«'an  act  in  addition  to  an  act  prohibiting  the  slave  trade,"  by  the  pro- 
visions of  which  persons  of  colour  brought  in  under  any  of  the  acta 
prohibiting  the  traffic  in  aiavea,  were  to  be  delivered  to  the  president  of 
the  United  States  to  be  sent  to  Africa.  It  could  not  affect  the  personar 
of  colour.  Ibid.  66. 
8.  In  admiralty  cases  a  decree  is  not  final  while  an  appeal  from  the  aame  ia 
depending  in  this  court,  and  any  statute  which  govema  the  caae  muat 
be  an  eziating  valid  statute  at  the  time  of  affirming  the  decree  below. 
If,  therefore  the  persons  of  colour,  who  we're  on  board  the  Joaeia  Se- 
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gundft  when  captured,  had  been  ipecifically  before  the  court  on  the 
18tb  of  Mtrch  1820,  they  must  btye  been  delivered  up  to  the  presi- 
dent of  the  United  States  to  be  sent  to  Africa,  under  the  provisions  of 
the  act  of  the  8d  of  March  1819,  and  therefore  there  is  no  claim  to  the 
proceeds  of '.their  sale,  under  the  law  of  Louisiana,  which  appropriated 
Ihe  silme.  The  court  do  cot  mean  to  intimate  that  the  United  States 
are  entitled  to  the  money,  for  there  was  no  power  to  sell  the  penoqii  of 
colour.  Ibid,  66. 
Under  the  thirty-fourth  section  of  the  judiciary  act  of  1789,  the  acts' of 
limitations  of  the  several  states,  where  no  special  provision  has  been 
made  by  coni^ress,  form  a  rule  of  decision  in  the  courts  of  the  United 
States,  and  the  same  effect  is  given  to  them  as  if  given  in  the  state 
courts.    JliPClunyvs»SUiiman.    2T7. 

CONTRACT. 
Fraud.    1. 

COPIES. 

Certified  eopiet  of  the  opinions  6f  the  court,  delivered  in  cases  decided  by 
the  court,  are  to  be  given  by  the  reporter ;  and  not  by  the  clerk  of  the 
court.    JS[n0nymaus.    897. 

CORPORATION. 

1.  The  plaintiff  placed  goods  in  the  hands  of  an  auctioneer  In  the  city  of 

Alexandria,  who  sold  the  same,  and  became  insolvent,  having  neglected 
to  pay  over  the  proceeds  of  the  sales  to  the  plaintiff.  The  auctioneer 
was  licensed  by  the  cbrporation  of.Alezasdjia,  and  the  corporation  bad 
^  omitted  to  take  from  him  a  bond  with  surety  for  the&ithfol  performance 
^  of  his  duties  as  auctioneer.  This  suit  was  instiiuted  ta  recover  from  the 
corporation  of  Alexandria  the  amount  of  the  sales  of  the  plaintiff's 
goods,  lost  by.  the  insolvency  of  the  auctioneer,  on  an  alleged  liability, 
in  consequence  of  the  corporation  having  omitted  to  take  abend  frodk 
the  auctioneer.  The  power  to  license  auctioneers,  and  to  take  bonds 
for  their  good  benavlour,  not  being  one  of  the  incidents  to  a  eorpom- 
tioi),  must  be  conferred  by  an  act  of  the  legislature ;  and  in  ezecntlog 
it,  the  corporate  body  must  conform  to  the  act.  The  legislature  of  Yir* 
gibia  conferred  this  powf  r  on  the  mayor,  aldermen  and  commonalty  of 
the  several  corporate  towns  withln^that  commonwealth,  of  which  Alex- 
andria was  then  one ;  "  provided  that  no  such  license  should  be  grant- 
ed until  the  person  or  persons  requesting  the  same  should  enter  into 
bond  with  one  or  more  sufficient  sureties,  payable  to  the  mayor,  alder- 
men and  commonalty  of  such  corporation."  This  was, a  limitation  of 
the  power.    Foujle  vs.  The  Corporation  of  Alexandria.    407. 

2.  Though  the  corporate  name  of  Alexandria  was"  the  mayor  and  common- 

alty," it  is  not  doubted  that  a  bond  taken  in  pursuance  of  the  act  would 
have  been  valid.  Ibid,  407. 
8.  The  act  of  congress  of  1804, "  an  act  to  amend  the  charter  of  Aleztn- 
dria,"  does  not  transfer  generally  to  the  common  council,  the  powers 
of  the  mayor  and  commonalty ;  but  the  powers  given  to  them  are  spe- 
cially enumerated.    There  is  no  enumeration  of  the  power  to  grant 
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UeeDtef  to  auettODeers.  The  act  amending  the  charter,  changed  the 
corporate  body  so  entirely  as  to  require  a  new  provision  to  enable  it  to 
ei^ecute  the  powers  conferred  by  the  iaw  of  Vi^inia.  An  enabling 
clause,  empowering  the  common  council  to  act  in  the  particular  case, 
or  some  general  clause  which  might  embrace  the  particular  case,  is  ne- 
cessary under  the  new  organization  of  the  corporate  body*    Ibid.    408. 

4.  The  common  council  granted  a  license  to  carry  on  the  trade  of  an  auc- 

tioneer, which  the  law  did  not  empower  that  body  to  grant.  Is  the  town 
responsible  for  losses  sustained  by  individuals  from  the  fraudulent  con- 
duct of  the  auctioneer?  He  is  not  the  officer  or  agent  of  the  corpora- 
tion, but  is  understood  to.  act  for  himself  as  entirely  as  a  tavern  keep- 
er, or  any  other  person  who  may  carry  on  any  business  under  a  license 
from  the  corporate  body^    Jbid,    '409. 

5.  Is  a  municipal  corporation,  established  for  the  general  purposes  of  govern- 

ment, with  limited  legislative  powers,  liable  for  losses  consequent  on 
its  having  misconstrued  the  eitent  of  its  powers,  in  granting  a  license 
which  it  had  no  authority  to  grant,  without  taking  that  security  for  the 
conduct  of  the  person  obtaining  the  license,  which  its  own  ordinances 
had  been  supposed  to  require,  and  which  might  protect  those  who  trans- 
act business  with  the  persons  acting  under  the  clause?  The  court 
find  no  case  in  which  this  principle  has  been  affirmed.    Ibid.    409. 

6.  That  corporations  are  bound  by  their  contracts  is  admitted.    That  money 

corporations,  or  those  carrying  on  business  for  themselves,  are  liable  for 
torts  is  well  settled.  But  that  a  legislative  corporaUon,  established  as  a 
part  of  the  government  of  the  country,  is  liable  for  losses  sustained  by 
a  nonfeasance,  by.  an  omission  of  the  corporate  body  to  observe  a  law  of 
its  own,  in  which  no  (fenalty  is  provided ;  is  a  principle  for  wlueh  we 
can  find  no  precedent.    Ibid.    409. 

COSTS. 

Costs  and  expenses  are  not  matters  positively  limited  by  laW,  bat  are  allow- 
ed m  the  exercise  of  a  sound  discretion  of  the  court ;  and  no  appeal  lies 
from  a  mere  decree  respecting  costs  and  expenses.  Canter  vs.  The 
Jimeriean  and  Ocean  Jhsurance  Company,    319. 

COURTS  OF  THE  UNITED  STATES. 

1.  This  action  was  instituted  in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  according  to  the  forms  of  proceedings 
adopted  and  practised  in  the  courts  of  that  state.  The  cause  was  tried 
by  a  special  jury,  and  a  verdict  was  rendered  for  the  plaintiff.  On  the 
trial,  the  counsel  for  the  defendant  moved  the  court  to  direct  the  clerk 
of  the  court  to  take  down  in  writing  the  testimony  of  the  witnesses  ex- 
amined in  the  cause,  that  the  same  might  appear  on  record :  such  being 
the  practice  of  the  state  courts  of  Louisiana ;  and  which  practice  the 
counsel  for  the  defendant  insisted  was  to  prevail  in  the  courts  of  the 
United  States,  according  to  the  act  of  congress  of  the  26th  of  May 
1824 ;  which  provides,  that  the  mode  of  proceeding  in  civil  causes,  in 
the  courts  of  the  United  States  established  in  Louisiana,  shall  be  con- 
formable to  the  laws  directing  the  practice  in  the  district  court  of  the 
state,  subject  to  such  alterations  as  the  judges  of  the  courts  of  the 
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United  States  should  establish  by  rules.  The  court  refused  to  make 
the  order,  or  to  permit  the  testimony  to  be  put  down  in  writing ;  the 
judge  expressing  the  opinion,  that  the  courts  of  the  United  States  are 
not  governed  by  the  practice  of  the  courts  of  the  state  of  Louisiana. 
The  defendant  moved  for  a  new  trial,  and  the  motion  being  overruled, 
and  judgment  entered  for  .the  plaintiff  on  the  verdict,  the  defendant 
brought  a  writ  of  error  to  this  court.  Under  the  laws  of  Louisiana,  on 
the  trial  of  a  cause  before  a -jury,  if  either  party  desires  it,  the  verbal 
evidence  is  to  be  taken  down  in  writing  by  the  clerk,  to  be  sent  to  the 
supreme  court,  to  serve  as  a  statement  of  facts  in  case  of  appeal ;  and 
the  written  evidence  produced  on  the  trial  is  to  be  filed  with  the  pro- 
ceedings. This  is  done  to  enable  the  appellate  court  to  exercise  the 
potoer  of  granting  a  new  trial,  and  of  revising  the  judgment  of  the 
if\ferior  court.  Held,  that  the  refusal  of  the  judge  of  the  district  court 
of  the  United  States  to  permit  the  evidence  to  be. put  in  writing,  could 
not  be  assigned  for  error  in  this  court,  the  cause  having  been  tried  in 
the  court  below,  and  a  verdict  given  on  the  facts  by  a  jury ;  if  the  same 
had  been  put  in  writing,  and  been  sent  up  to  this  court  with  the  record, 
this  court,  proceeding  under  the  constitution  of  the  United  States,  and 
of  the  amendment  thereto,  which  declares,  **  no  fact  once  tried  by  a 
jury  shall  be  otherwise  re'Cxatninable  in  any  cottrt  of  the  United 
States,  ihan  according  to  the  rules  of  the  common  law,*'  is  not  com- 
petent to  redress  any  error  by  granting  a  new  trial.  The  proviso  in  the 
act  of  congress  of  the  26th  of  May  1824,  ch.  181,  demonstrates  that  it 
was  not  the  intention  of  congress  to  give  an  absolute  and  imperative 
force  to  the  state  modes  of  proceeding  in  civil  causes  in  Louisiana,  in 
the  courts  of  the  United  States ;  for  it  authorises  the  judge  to  modify 
them  so  as  to  adapt  them  to  the  organization  of  his  own  courts ;  and  it 
further  demonstrates  that  no  absolute  repeal  was  intended  of  the  ante- 
cedent modes  of  proceeding  authorised  in  the  United  States  courts, 
under  former  acts  of  congress ;  for  it  leaves  the  judge  at  liberty  to  make 
rules,  by  which  discrepancy  between  the  state  laws  and  the  laws  of  the 
United  States  may  be  avoided.    Parsons  vs.  Bedford  et  al.    444. 

2.  The  act  of  congress  htfving  made  the  practice  of  the  state  courts  the  rule 
for  the  courts  of  the  United  States  in  Louisiana,  the  district  court  of  the 
United  States  in  that  district  is 'Jbound  to  follow  the  practice  of  the 
state ;  unless  that  court  had  adopted  a  rule  supeneding  the  practice. 
Ibid.    445. 

S.  It  was  not  the  intention  of  congress,  by  the  general  language  of  the  act 
of  1824,  to  alter  the  appellate  jurisdiction  of  this  court,  and  to  confer  on 
it  the  power  of  granting  a  new  trial  by  a  re-examination  of  the  facts 
tried  by  a  jury;  and  to. enable  it,  after  trial  by  jury,  to  do  that,-  in  re- 
spect to  the  courts  of  the  United  States  sitting  in  Louisiana,  which  is 
denied  to  such  courto  sitting  in  all  the  other  states  of  the  union.  Ibid. 
447. 

4.  No  court  ought,  unless  the  terms  of  an  act  of  congress  render  it  unavoid- 
aSle,  to  give  a  construction  to  (he  act  which  should,  however  uninten- 
tional, involve  a  violation  of  the  constitution.  The  terms  of  the  act  of 
1824  may  well  be  satisfied  by  limiting  its  operation  to  modes  of  practice 
and  proceeding  in  the  courts  below,  without  changing  the  efii^ct  or  con- 
clusiveness of  the  vcidict  of  a  jury  upon  the  facts  litigated  on  the  trial. 
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Tbe  pirty  miy  bring  the  facts  into  reviev  before  the  appelhte  court, 
fo  far  as  tbey  bear  upon  questions  of  law,  by  a  bill  pf  exceptions.  If 
there  be  any  mistake  of  the  facts,  the  court  below  is  competent  to  i«- 
dresslt,  by  granting  a  new  trial.    Ibid.    447. 

COVERTURE. 

See  Femes  Covert 

DAMAGES. 

1.  The  faithful  execution  of  orders  which  an  agent  or  correspondent  has 

'contracted  to  execute,  is  of  vital  importance  in  commercial  transac- 
tions, and  may  often  aflbct  the  injured  party  far  beyond  the  actual  sum 
misapplied.  A  failure  in  this  respect  may  entirely  break  up  a  voyage 
and  defeat  tbe  whole  enterprize.  Specuktlve  damages  dependent  on 
possible,  successive  schemes,  ought  not  to  be  given  in  such  cases ;  but 
positive  and  direct  lom,  resulting  plainly  and  immediately -from  tbe 
breach  of  orders,  may  be  taken  into  the  esthnatel  Bell  et  al.  vs.  Clm- 
ningham  et  al.    85. 

2,  The  jury,  in  an  action  for  damages  for  breach  of  orders,  may  compen- 

sate the  plaintiff  for  actual  loss,  and  not  give  vindictive  damages.  Tbe 
profits  which  would  have  been  obtained  on  the  sale  of  the  article 
directed  te  be  purchased,  may  be  properly  allowed  as  damages.  Ibid, 
86. 
S.  The  libellants,  in  their  original  libel  in  the  district  court  of  the  United 
States  for  the  district  of  South  Carolina,  prayed  that  certain  b^les  of 
■cotton  might  be  decreed  to  them  with  damages  and  costs.  Canter, 
who  also  claimed  the  cotton,  prayed  the  court  for  cestitution,  with 
liami^css  and  costs.  The  district  court  decreed  restitution  of  part  of 
the  cotton  to  the  fibellants,  and  dismissed  the  Jiliel,  without  any  award 
of  damages  on  either  side.  Both  parties  appealed  from  thla decree  to 
the  circuit  court,  where  the  decree  of  the  district  court  was  reversed, 
and  restitution  of  all  the  cotton  was  decreed  to  Canter,  with  costs; 
tDiihotit  any  award  of  damages^  or  any  express  restrvatioh  of  thai 
question  m  the  decree.  From  this  decree  the  libellants  in  the  district 
court  appealed  to  thie  court ;  no  appeal  was  entered  by  Canter.  Held, 
that  the  question  of  a  claim  of  damages  by  Canter  is  not  open  before 
this  court  The  decree  of  restitution,  without  any  allowance  of  da- 
mages, was  n  virtual  denial  of  them,  and  a  final  decree  upon.  Canter's 
claim  of  damages.  It  was  his  duty,  at  that  time,  to  have  filed  a  cross 
appeal,  if  he  meant  to  rely  on  a  claim  to. dan^ages ;  and  not  having  done 
80,  it  was  ft  submission  to  the  decree  of  restitution  and  costs  oniy. 
This  is  not  a  proper  case  for  the  award  of  damages.  The  proceedings  of 
the  libellants  were  in  the  ordinary  course  to  vindicate  a-  supposed  legal 
title.  .There  is  no  pretence  to  say  that  the  suit  was  instituted  without 
probable  cause,  or  wae  conducted  in  a  malicious  or  oppressive  manner* 
The  libellants  had  a  right  to  submit  their  title  to  the  decision  of  a  jodi- 
dal  tribunal,  in  any 'legal  mode  which  promised  them  an  effectual  and 
speedy  redress.  Where  parties  litigate  in  the  admiralty,  and  there  was 
a  probable  ground  for  the  suit  or  defence,  the  court  considers  the  only 
compensatioirwhich  the  successful  party  is  entitled  to,  is  a  compensa- 
tion in  costs  and  expenses.    If  the  party  hu  suffered  any  loss  beyond 
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tiiafe^  it  if  damnum  tbtqoe  kjiiila.  Cbnlertvt.  X%e  i^nuriean  imd 
Oe^anf  iuwranee  Qainpany.    818. 

4.  The  feetded  pncCiee  of  tbU«ourt  it,  that  wbeDever  damages  are  claimed 
bsr  Ihe  libeibfit  or  th^  daimant  in  the  origtnal  proceedings,  if  a  decree 
«f  restitution  and  costs  only  passes,  it  is  a  virtual  denial  of  damages  ;«and 
the  party  will  be  deemed  to  have  waived,  the  claim  for  damages,  unless' 
he  then  inteiposes  an  iipptel'or  crosjs  appeal  to  sustaila  that  claim.  JHd. 
818. 

6.  Counsel  fees  in,  defending  and  prosecuting  ;«uccessiul.ly  a  case  of  admif^ 
lalty  jurisdiction  allowed  sis  damages^  •  IHd,    807. 

DEMURRER. 

1.  The  party  who  demurs  to  evidence,  seeks  thereby  tp  'Withdraw  the  cbn-r 

sideratfpn  of  the  factf  from  the  jury;  and  is  therefore  bound  to  admit 
-not  only  the  .truth  ot  the  evidence,  but  every  fact  which  that  evidence 
may  legally  conduce  to  ftrove  in  favour  of  tlie  other  part}..  And  if  upon 
any  view  of  the  facts,  the  jury  might  have  given  a yerdici  against  the 
party  demurring,  the  court  is  also  at  liberty  to  give  judgment  against 
him.    Thornton  vs..  The  Monk  of  Waihmgton,    86. 

2.  The  defendant  in  the  court  below  haying  withdrawn  his  cause  froUi  the 

jury  by  a  demurrer  to  evidence,  or  having,  submitted  to  a  verdict  for  the 
plaintiff,  subject  to  the  demurrer,  cannot  hope  .for  a  jddgpaenMn  his 
favour,  if  by  any  tafr  construction  of  the  evidence  the  ▼erdict  can  be 
sustained.    Chinoweth  et  a/,  vs.  The  Leisee  qf  BdikeU  et  qL    96. 

DEVISE. 

1.  Th»  testator  4^ve  alt  the  test  and  residue  and  remainder  of  his  estate, 
real  and  personal,  comprehending  a  large  real  estate  in  the  city  of  New 
York,  to  the  chancellor  of  the  9tate  of  New  York,  and  recorder  of  the 
city  of  New  York,  &c.  (naming  several  other  persons  by  their  official 
description),  to  haye  and  to  hold  the  same  unto  them  and  their fespec- 
tive  successors  in' office  to  the  uses  and  trusts,  subject  to  the  conditions 
^nd  appointments  declared  in  the  will;  which  were,  out  qf  the  rents, 
issues  and  profits  thereof,  to  erect  and  build  upon  the  land  upon  which 
|ie  residied,  which, was  given  by  the  will,  an  asylum,  or  marine  hospital, 
to  be  called  **  the  Sailor's  Snug  Harbour,*'  for  the  purpose  of  maintain- 
ing and  supporting  aged,  decrepid  and  worn  out  sailors,  &c.  And  after' 
giving  directions  as  to  the  management  of  the  ifund  by  his  trustees,  and 
declaring  that  the  institution  created  by  his  will  should  be  perpetual, 
and  that  those  officers  and  their  successors  should  for  ever  continue  the 
governors  thereoCilLC.  he  adds,  **  it  is  my  will  and  desire  that  if  It  can- 
not legally  be  done  according  to  my  ab*ove  intention,  by  them,  without 
vn  act  of  the  legislature,  it  is  my  will  and  desire  that  they  will  as  soon 
as  possible  apply  for  an  act  of  the  legislature  to  incorporate  them  for  the 
purpose  above  specified ;  and  I  do  further  declare  it  to  be  ihy  will  and 
Intention,  that  the  said  rest,  residue,  &c.  of  my  estate  should  be  at  all 
events  applied  for  the  uses  and  purposes  above  set  forth ;  and  that  it  is 
my  desire  all  courts  of  law  knd  equity  will  so  construe  this  my  said  last 
will  as  to  have  the  said  estate  appropriated  to  the  above  uses,  and  that 
the  same  should  in  no  case,  for  want  of  legal  form  or  otherwise,  be  so 
construed  as  that  my  relati6ns,  or  any  other  persons,  should  heir,  pos- 
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MM  or  enjoy  my.  property,  except  in  the  manner  tnd  for  the  utM  herein 
above  specified."  Within  five  years  after  the  death  of  the  testator,  tile 
lejirislalure  of  the  state  of  New  Yock,  on  the  application  of  the  .tnisleM* 
also  named  m  executors  of  the  will,  passed  a  law  constitating  the  per- 
sons holding  the  offices  designated  in  the  will,  and  their  successors,  t 
body  corporate,  by  the  name  of**  the  Trustees  of  the  Sailor's  Snug  Har- 
bour," and  enabling  them. to  execute  the  trusts  declared  In  the  will. 
This  ifi  a  valid  devise  to  divest*  the  heir  or  his  legal  estate,  or  at  all 
events  to  affect  the  lands  in  his  hands  with  the  trust. declared  in  the 
will.  If,  after  such  a  plain  and  unequivocal  declaration  of  the  testator 
with  .respect  to  the  disposition  of  his  property,  so  cautiojisly  guarding 
against  and  providing  for  every  supjposed  difficulty  that  migh^.arise,  any 
technical  objection  snail  now  be  interposed  to' defeat  his  purpose ;  it  will 
form  an  exception  to  what  we  find  so  universally  laid  down  in  all  oiir 
books  as  a  cardinal  rule  in  the  construction  of  wills,  that  the  intention 
of  the  testator  is  to  be  souglU  after  and  carried  into  effect.  K  this  in- 
tention cannot  be  carried  into  effect  precisely  in  the  mode  at  first' con- 
templated by  him,  consistently  with  the  rules  of  law,  he  has  provided 
an  alternative,  which  with  the  aid  of  the  act  of  the  legislature  must  re- 
move every  difficulty.  Inglis  vs;  The  Trusteet  qf  the  Sailor^t  Snug 
Harbour^  .113. 

2.  In  the  casie  of**  The  Baptist  Association  vs.  Hart's  Executors,*'  4  WhMt. 
27,  the  court  considered  the  bequest  void  for  uncertainty  m  to  the  de- 
visees, and  the  property  vested  in  the  next  of  kin,  or  was  disposed  of  by 
some  other  provisions  of  the  will.  If  the  testator  in  that  case  had  be-' 
queathed  the  property  to  the  Baptist  Association,  on  its  becoming  there- 
after a^d  within  a  reasonable  time  incorporated,  could  theie  be  a  doubt 
but  that  the  subsequent  incorporation  would  have  conferred  on  the 
aMociation  the  capacity  of  taking  and  managing  the  fund  ?    Ibid.    114. 

8.  Q.  B.  by  her  last  will  and  testament  devised  **  all  her  estate,  real  and  per- 
sonal, wheresoever  and  whatsoever  ii|  law  or  etfuity,  in  possenion, 
reversion,  remainder  or  expecta^ncy,  unto  her  executors  and  to  the  sur- 
vivor of  them,  his  heirs  and  assigns  for  ever,"  upon  certain  designated 
trusts :  under  the  statute  of  wills  of  the  state  of  New  York,  (1  N.  Y. 
Revised  Laws,  864,)  all  tho^rlghts  of  the  testator  to  real  estate,  held  ad- 
versely at  the  time  of  ti^  decease  of  the  tMtator,  passed  to  the  deviMM  • 
by  this  will.    Ibid.    127. 

4.  The  testator  was  seised  of  a  very  large  reaf  and  personal  estate/  in  the 
states  of  Virginia,  Kentucky*  Ohio  and  Tennessee.  After  making,  by 
his  will,  in  addition  to  her  dower,  a  very  liberal  provision  for  his  wife, 
fqr  her  life,  o\it  of  part  of  his  real  estate,  and  devising*  in  case  of  hia 
having  a  child  or  children,  the  whole  of  his  estate  to  such  child  oir 
children,  with  the  exception  of  the  provision  for  his  wife,  and  certain 
other  bequests;  bis  will  declares :  **  In  case.of  having  no  children,  I 
then  leave  and  bequeath  all  my  real  estate  at  the  death  of  roy  wife,  to 
William  King,  son  of  brother  James  King,  on  condition  of  his  marrying 
a  daughter  of  William  Trigg's,  and  my  niece  Rachel  his  wife,  lately 
Rachel  Finlay ;  intrust  for  the  ekJest  sen  or  issue  of  said  marriage ;  and 
in  CM&  such  roarriage.sbould  not  take  places  I  leave  and  bequeath  Mid . 
estate  to  any  child,  giving  preference  to  age,  of  Mid  William  and 
Rachel  Trigg,  that  will  marfy  a  child  of  my  brother  Janles  King's  or  of 
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niy  <i8tcr  EUziibeth's,  wife  to  John  MitcheTl,  and  to  their'ifiae.**  The 
testator  died  without  istue.  He  vnrviTed  his  father,  and  had  brothers 
and  sisters  of  the  whole  and  half  blood,  who  survived  him,  and  also 
a  sister  of  the  whole  blood,  Elizabeth,  the  wife  of  John  Mitchell,  who 
died  berore  him.  William  and  Rachel  Trigfr  never  had  a  daughtec,  but 
had  four  sons.  Jaro^s  Kini;,  the  father  of  William  Kinp;,  the  devisee, 
had  only  one  daujEihter,  who  intermarried  with  Alexander  M'CaH.  Eliza- 
beth, the  wife  of  John  Mitchell,  had  two  daughlers,  both  of  whom  are 
married,  one  to  Wilfiam  Heiskill,  the  other  to  Abraham  B.Trigg.  By 
the  Court*  We  have  found  no  case  in  ig^ich  a  general  devlie  in  words, 
importing  a  present  interest,  in  a  will  making  no  other  disposition  of 
the  property,  on  a  condition  which  may  be  performed  at  any  time,  has 
been  construed,  from  tho  mere  circumstance  that  the  estate  is  given  on 
condition,  to  require  that  the  condition  must  be  performed  before  the 
estate  can  vest.  There  are  fnany  cases  in  which  the  contrary  principle 
has  been  decided.  The  condition  on  which  the  devise  to  William  King 
depended,  is  a  condition  dubsequent.    JPinlay  vs.  JEing't  Uf$ee»  '  877. 

5.  It  is  certainly  well  settled,  that  there  are  no  technical  appropriate  words 

which  always  determine  whether  a  devise  be  on  a  condition  precedent 
or  subsequent.  The  same  words  have  been  determined  differently,  and 
the  question  is  always  a  question  of  intention.  If  the  langnage  of  the 
particular  clause,  or  of  the  whole  will,  shows  that  the  act  upon  which 
the  estate  depends  most  be  performed  before  the  estate  cas  vest,  the 
condition  of  course  is  precedent ;  and  unless  it  is  performed,  the  devisee 
can  lake  nothing.  If,  on  the  contraty,  the-  act  does  not  necessarily 
precede  the  vesting  of  the  estate,  but  may  accompany  or  follow  it,  if 
this  is  to  be  collected  from  the  whole  will,'the' condition  is -subsequent. 
Ibid.    874. 

6.  It  is  a  general  rule,  that  a  devise  in  words  of  the  present  time,  as  <*  I  give 

to  A.  my  lands  in  B/*  imports,  if  do  contrary  intent  appears,  an  imme- 
diate interest,  which  vests  in  the  devisee  on  the  death  of  the  testator. 
It  is  also  a  general  rule,  that  if  an  estate  be  given  on  a  condt  ton,  for  the 
performance  of  which  no  time  is  limited,  the  devisee  has  lii  Hfe  for 
performance.  The  result  of  these  two  principles  seems  to  be,  that  a 
devise  to  A.,  on  condition  that  be  shall  marry  B.,  if  uncont  oiled  by 
other  words,  takes  effect  immediately,  and  the  devisee  perlerms  the , 
condition,  if  he  marry  B.  at  any  Ujne  during  his  life.  The  condition  is 
subsequent.    Jbid,  .876. 

7.  As  the  devise  in  the  will  to  William  King  was  on  a  condition  subsequent, 

it  may  be  construed  so  far  as  respeets  the  time  of  taking  possession,  as 
if  it  had  been  unconditional.  The  condition  opposes  no  obstacle  to.  his 
immediate  possession,  if  the  intent  of  the  testatolr  shall  require  that  con- 
struction.   Ibid.    378.' 

8.  The  introductory  clause  in  the  will  states,  "J,  William  King,  have  thought 

proper  to  make  and  ordain  this  to  be  my' last  will  and  testament,  leav- 
ing and  bequeathing  my  worldly  estate  in  the  manner  following  :** 
These  words  are  entitled  to  considerable  influence  in  a  questbn  of 
doubtful  intent,  in  a.  case  where  the  whole  property  is  given,  and*  the 
question  arises  betvf een  the  heir  and  deviree  respecting  the  iaterest 
devisfd.  The  words  of  the  particular  clause  also  carry  the  whole  estate 
from  the  heir,  but  they^z  the  death  of  the  testator's  wife  as  th«' time 
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when  ih«  devitee  ifatU  be  ^tltied  to  possMiion.    Th^  ue, "  in  case 

of  btvfaig  DO  children,  I  then  ieare  tnd  bequeath  all  my  real  estate,  at 
the  death  of  my  wife,  to  WUIIam  King,  poo  of  brother  James  King." 
The  whole  estate  is  devised  to  William  ^og,  but  the  possession  of  that 
part  of  it  which  is  given  to  the  wife  or  others  for  life.  Is  postponed  until 
her  death.  Ibid.  S79. 
If.  Qaare.  Did  William  King  take  an  estate  which,  in  the  events  thathtve 
happened,  enures  to  his  own  benefit ;  or  is  he,  in  the  existing  state  of 
things,  to  be  considered  a  trusteefor  the  heirs  of  the  testator  ?  This 
question  cannot  be  decided  in  this  cause ;  it  belongs  to  a  eonrt  of  chan* 
ceiy,  and  will  be  determined  when  the.  heirs  shall  bring  a  bill  to  enforce 
the  execution  of  the  trust.    Ibid.    8d8. 

DISCOUNT. 

Interest,  1,  2»  S/ 

DUTIES  ON    MERCHANDISE  IMPORTED  INTO   THE 
UNITED  STATES. 

1.  Priority  of  the  United  States. 

8.  Lfen  of  the  United  SUtes  for  duties. 

EJECTMENT. 

1.  When  a  tenant. disclaims  to  bold  under  bis  lease,  he  becomes  i  trespas- 

ser, and  his  possess!'  n  is  adverse,  and  as  open  to  the  action  of  liie  1  1- 
lord  as  posSessioh  acquired  originally  by  wrong.  The  act  is  conclusive 
Q^  the  tenant  He  cannot  revoke  his  disclaimer  and  adveite  chdm,  so 
as  to  protect  himself  during  the  unexpired  time  of  the  lease..  He  Is  a 
trespasser  On  him  who  has  the  Idgal  tiUe.  The  rektion  of  landlord  and 
tenant  is  dissolved,  and  each  party  is  to  stand  uponliis  right.  WUUitrti 
vs;  WaOtmf.    49. 

2.  If  the  tenant  disclaims  the  tenure,  cfaiims  the  fee  adversely  in  right  of  i 

third  person  or  In  his  own  right,  or  attorns  to  another,  his  possession 
then  becomes  a  tortious  one,  by  the  Ibifeltiue  of  his  right,  and  the  tend- 
lord's  right  of  entry  U  complete,  .and  he  may  Me  at  iny  time  within 
the  period  of  limitation ;  but  he  must  lay  hU.  devise  of  a  day  subse- 
quent lb  the  termination  of  the  tenancy,  for  before  that  he  had  no  right 
of  entryi  By  bringini^  his  ejectment  he  disclaims  the  tenancy  and  goes 
for  the  forfeiture.  It  shall  not  be  permitted  to  the  ^ndlord  to  dius  ad- 
mit that  there  is  no  tenure  subsisting  between  him  and  the  tfiMtpt 
which  can  protsct  his  possession  from  thie  adversaiiTsuit ;  and  it  the 
same  time  recover  on  the  ground  of  there  behig  a  tenura  sO  strong  as 
tiiat  he  cannot  set  up  his  adversary  possession.    Bid.    4».y 

S.  A  mortgagee,  or  direct  purchaser  from  Uie  tenant,  or  one  whe^boys  his 
right  at  a  sheriff's  sale,  assumes  his  retetion  to  the  landlord,  with  aU  ite 
legal  consequences,  and  is  es  much  estopped  from  ijenying  the  tenancy. 
Ibid.    5a. 

4.  It  is  an  undoubted  prhiciple  of  hiw,  fully  recognised  In  this  court,  that  a 
tenant  cannot-  dispute  the  title  of  his  iandlord,  either  l>y  setting  up  a 
titie  ip  himfelf  or  a  third  person,  during  the  eslstOnce  of  the  lease  or 
tenancy.  The  principle  of  estoppel  applies  to  the  relation  between 
themf  and  oper»tes  with  full  force  to  prevent  the  tenant iiom  yiokting 
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that  contract  ^y  which  he  claimed  and  held  the  poaeeadon.  He  can- 
not;, change  the  ^aracter.  of  j(he  tenure  by  hia'owh  act  merely^  ao  aa 
to  enable  bimaelf  to  boId>gaiinst  hia  landlord ;  who  repoaea  under  the 
aecurity  of  the  tenancy,  believing  the  potseaaion  of  the  tenant  to  be  hia 
own,  held  under  hia  UUe,  and  ready  to  be  aurrendered  by  tta  tormina- 
tion,  by  tbe  lapse  of  time,  or  demand  of  pcMcaaion.  Ibid,  .47. 
5.  The  aame  principle  appUea  to  a  mortgagor  and  mortgagee;  truatee  and  ceatui 
que  trust,  ahd  generally,  to  aR  cases  where  oniB  man  obtains  poaaea- 
aion  of  real  eatate  belonging  ,to  another  by  a  recognition  of  hia  title. 
Ibid.    48. 

errob:. 

Generan^'speaklttg,  nuattera'on  practice  in  the  inferfor,  conrta  do  not  ton- 
atitute  aubjecta  upon  Which  errora  can  be  assigned  hi  the  appellate 
court.  ,  Panihu  YB.  Be^drdti  ql.    445.  ' 

ESTATES  ON  CONDITIONS. 

Condition. 

EVIDENCE, 

1.  Commiaaion,  1,  2, 8, 4. 

2.  A  witneaa,  the  clerk  of  the  plafaitiff,  examined  under  a  coimiiieaion,atated 

the  payiheQt  of  a  aum  of  money  to  have  been  made  by  him  to  the  de* 
fendant,.and  Ihat  the  defendant  ajthis  request  made  anentryintfie 
ptiintir'a  rough  cash  book,  writing  ^is  name  at  full  length,  and  atating 
the  atim  paid  to  hfan>  not  ao  much  for  the  sake  of  the  receipt,  aa  in  order 
for  hinii  the  witness,  to  become  acquainted  with  hia  aignature,  and  the 
way  of  spelling  his  name.'  It  la  nbt  neceaaa^y  to  produce  the  book  in 
which  the  entry  was  made;  and  parol  eyidenee  of  the  payment  of  the 
money  is  legal.  It  cannot  be  laid  down  aa  a  univeraal  rule,  that  where 
written  evidenceof  a  fact  exiata,  all  parol  evidence  of  the  aame  fact  Sa 
excluded.    Zeenhy.  JUeqde,    7. 

8.  An  a1:count  stated  at  the  treaaury  department  which  doea  not  arife  in  the ' 
ordinary  mode  of  doing  buaineaa  in  that  department,  can  derive  no  addi- 
tional validity  i&om  being  certified  under  the  act  of  congreaa.  A  trea- 
aury aUtement  can  only  be  regarded  aa  eat^blishing  itema-for  moneya 
disburaed  through  tfie  ordinary  channela  ofthe  department,  where  the 
tranaacUo'na  are  ahown  by  ita  hooka.  In  theae  citaea  the  officera  may 
well  certify,  for  they  must  have  officUd  knowledgeof  the  Acta  atated. 
Tk^^UnUedSUUes  rB:B%^ord:  29.  f 

i4.  But  whea^moneya  come  into  the  handa  of  an  individual,  not  through  tiie 
officera  of  the  treaauiy,or  intbe  regnlarcourae  of  nfficial  duty,  the  hooka 
of  the  t^eaauiy  do  not  e^bh  the  &cta,  nor  can  they  be  known  to  the 
officera  of  the  department.  In  aoch.  a  caaa  the  claim  of  the  United 
Statea  for  money  Ana  in  the  haada  of  a  Uiird  peraoil  muat  be  eatabliah- 
edi  not  by  a  traaaory statement,  hut  by  the  evidence  on  wl^eh  that 
.  atatement  waa  made.  JHd,  29. 
.  6.  Oil  a-  trial  hi  ejectment,'the  plabtiffa  offered  hi  evidence  a  number  of  en- 
tii^  of  reeeilt  date,- made /by  the  defendanta,  withtai  the  boundaof  the 
tia^tof  land  in  dii^te,  deaigtated  as  «  Ybong's  four^houaand  acrea;'* 
and  attempted  to  proye,v  by  a  witneaft,  that  YouDg»  when  he  made  the 
entdea,  had  heard  of  the  plainttOa'idalm  to  the  huid.    The  Menduita 
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then  oflTered  to  introdace  at  evidence,  offielal  copies  of  entries  made  by 
other  and  third  persons  since  the  date  of  the  plaintiflTs'  grant,  for  the 
purpose  of  proving  a  general  opinion,  that  the  lands  contained  in  the 
plsintifr*s  survey,  made  under  the  order  of  the  court,  «fter  the  com* 
nienceroent  of  the  suit,  were  vacant  at  the  date  of  such  entries ;  and  to 
disprove  notice  to  him  of  the  identity  of  piaintiff 's  claim,  when  lie  made 
the  entries  under  which  he  claimed.  This  evidence  was  unquestionably 
irrelevant.    Strinf^er  et  al,  vs.  The  Lessee  of  Young  et  al,    887, 

6.  Entries  made  subsequent  to  the  plaintiflTs*  claim,  whatever  might  have 
been  the  impression  under  which  they  were  made,  could  not  possibly 
affect  the  title  held  under  a  prior  entry.    Ibid.    337. 

7*  The  admission  of  evidence  which  was  irrelevant,  but  which  was  not  ob- 
jected to,  will  not  authorise  the  admission  of  other  irrelevant  evidence 
offered  to  rebut  the  same,  when  the  same  is  objected  to.    Ibid*    837. 

8^  CerttSed  copies  of  the  opinions  of  the  court  are  to  be  given  by  the  repor- 
ter :  and  not  by  the  clerk  of  the  court.    Anonymous.    897. 

FACTORT. 

Agent  and  principal. 

TEESi 

The  counsel  fees  allowed  as  etpenses  attending  the  prosecutjon  of  an  ap- 
peal to  the  circuit  court  and  to  the  supreme  court,  in  an  admiralty  case. 
Canter  vs.  The  American  and  Ocean  Insurance  Company.    807. 

FEMES  COVERT. 

The  incapacities  of  femes  covert  provided  by  the  common  law,  apply  to 
their  civil  right,  aiid  for  their  protection  and  interest.  But  they  do  not 
reach  their  political  rights,  nor  prevent  the'r  acquiring  or  losing  a  na» 
tionni  character.  These  political  rights  do  not  stand  upon  the  mere 
doctrines  of  municipal  law,  applicable  to  ordinary  transactions, but  stand 
upon  the  more  general  principles  of  the  law  of  nations*  Shank*  et  oi. 
vs.  Dupont.    248. 

FRAUD. 

1.  It  cannot  be  doubted  that  reducing  an  agreement  to  writing  is  in  most 

cases  an  argument  against  fraud  ;  but  it  is  very  hr  from  a  conclusive 
argument.  Ttie  doctrine  will  not  be  con^nded  for,  that  a  written  agree- 
ment cannot  be  relieved  against  on  the  ground  of  false  suggestions. 
Jioyce's  Executors  vs.  Grundy.    219. 

2.  It  is  not  an  answer  to  an  application  to  a  court  of  chancery  for  relief  in 

rescinding  a  contract,  to  say  that  the  fraud  alleged  is  partial,  and  might 
be  the  subject  of  compensation  by  a  jury.  The  law,  which  abhors  firaud. 
does  not  permit  it  to  purchase  indulgence,  dispensation,  or  absolution. 
Jbid.    220. 

HABEAS  CORPUS. 

1.  A  petition  was  presented  by  Tobias  Watkins  for  a  habeas. corpus  for  the 
purpose  of  inquiring  into  the  legality  of  his  confinement  in  the  gaol  of 
the  county  of  Washington,  by  virtue  of.a  judgment  of  the  circuit  court 
of  the  United  States  of  the  district  of  Columbia,  rendered  in  a  criminal 
prosecution  instituted  against  him  in  that  court.    Tlie  petitioner  alleged 
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that  tbe  indictm«nti  and«r  which  he  wai  eonviclni  and  panteDeed  ta 
imprisonment,  charge  no  offence  foe  which  the  piisdneiiwas  punithahl^ 
in  that  coart»  or  of  which  that  couK  coqld  take  cognizance  ;>nd  conte* 
quentl^!.  that  the  proceedings  were  coram  nan  judice,:  "the  supreme, 
court  haft  no  jurisdiction  in  criminal  cases  which  could  reverse  or  aisirm 
e  judgment  rendered  in  jthe  .circuit  court  in  such  a  case^  where  the  9- 
^ord  is  brought  up  directly  by  writ  oCenor.  Ex  parte  .2\fbia$  Watkm$. 
201. 
2.  The  power  pfthis^ourt  to  award  writs  of  habeas  eeit>us  is  eenferred  ex- 
pressly on  the  court  by  the  fourteenth  section  of  .the  judicial  act,  and 
-has  been  repeatedly  exercised.    Ntf  doubt  eiists  respecting  the  power. 
Mo.  law  of  the  Uoited  States  [iresoribes  the  cases  in  which  this  great 
writ  shall  be  issued,  nor  the  power  of  the  cojart  over  the  pfgriy  brought 
up  by  it.    The  term  used  in  thia  constitution  is  one  which  is  well  under- 
itood,  and  the  judicial  sict  authorises  the  eourt»andaU  the  counts  of  the. 
^nited  States-, and  the  judges  thereof,  to  issue. the  writ  "  for  the  pur-* 
pose  ofinqulringinto'tbe  cause  of  commitrtient.    llridi    20|U 
S.  The  nature  and  powers  of  the  writ  of  habeas  corpus.    Snd,   -Hfnu 
4.  The-eases  of  the  United  Su^s  vs.  Hamilton,  3  Dall.  Rep.  17;  j^x  parte  • 
Boford,  S  Oranch's  Rep.  447;  Ex  parte  BoUman  and  Swartwout*  4 
Cranch,  76;  and  £x  parte  Keameyr  7  WheaL  S9;  examined.    Ibid. 
207. 

INSOLVENT  LAWS  OP  TffE  STATES  OF  THE  tJNITED 
STATES. 
The  plaiptiff  iMdoW,  a  citixeD  of  the  state  of  Kentuckyi  instituted  a  suit 
against  the  defendant,  a  citizen  of  Louisiana,  for  the  recovery  of  a  debt 
incurred  in  ISjO^,  and  the.  defendant  pleaded  his  discharge  by  the  bank- 
rupt law  of  Louisiana  iq  Kill ;  under  which,  according  to  the  provi- 
sions of  the  law,  *<  as  well  his  petson  as  his  future  effects"  were  for  ever, 
discharged  «  from  all  the  claims  of  his  ere<jUtors.''  Under  this  law, 
the  plaintiff^  whose  debt  was  specified  in  the  listof^he  defendaut's 
creditors,  received  a  dividend  of.  ten  lier  cenft.on  his  debt,  declared  by 
the  assignees  of  the  defendant.  Hisld,  that  the  plaintiff,  by  voluntarily 
making  hioiself  a  party  to  those  proceedings;  abandoned  hia  extra-terri- 
torial immunity  from  the  operation  of  the  bankrupt  law  of  Louisiana; 
and  was  bound  l^y  that  law  to  the  same  extent  to  wh^ch  the  citizens  of 
Looisiana  were  bound/    day  vs.  AntlA.    411. 

INSURANCE. 

t*  Insuranee.onpfofits  on  board  the  bhip  Maiy  **  at  and  froni- Philadelphia 
to  Gifcjraltar  anil  a  por^  in  the  Mediterranean,  not  higber:up,than,Mar- 
•siileSt  and^rom  thence^  to  SonsonaW  in  Guatemala,, Pacific  Ocean,  with 
Uberty  of  Guayaquil,  the  iosuraDce  to  begin  from,  the  loadhkg'of  the, 
goods  at  Philadelphia,  and  id  eontidue  until  the  goods  wer^.  aafely  land- 
ed at  the  9lid  ports.*  The  insurance^  five  thousand  dollars',  declared  to 
be  on  profits,  wenanted:  to  be  American  property,  to  be  proved  at  Phi- 
ladelphia only,  valued  ^t  twenty  thousand  dollara.''  The  Vessel  pro- 
eeeded  with  a  cargo  of  flout  to  Gibcmltar,  where  the  aame  was  to  be 
sold,  fiikA  the  proceeds  invested  at  Marseilles  In  dsy  goods^  to  be  sent 
ftom  thence  to  Sonsonata  or  Guayaqiril.    WbUe  Ihf  vessel  lay  at  Gib- 
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nitar,  before  tbe  diecb&r|;e  of  ber  cargo,  ebe  tnd  her  ctrgo  were  totally 
lott  by  fire.  Tbe  evi^ed^e  on  tbe  trial  weot  to  abow,  Ibat  wUb  propei 
diligence  on  tbe  part  of  Ihie  captain  and  crew,  tbe  fire  might  bave  been 
extinguiabed,  and  the  veas4|l  and  cargo  aaved.  Soon  after  tbe  fire  com- 
menced, tbe  captain  called  upon  tbe  crew  to  leave  the  abip,  under  an 
apprebenaion  froip  a  small  quantity  of  gunpowder  on  board ;  and  after 
fbey  left  ber'abe  was  boarded  by  other  persons,  who  endeavoared  with- 
out socceas  to  extingoiah  the  fiamea^  having,  as  was  alleged,  arrived  too 
late.  Evidence  wia  |;iven,  intended  to  show  (bat  tbe  fire  originated 
from  tbe  carelessness  of  the  captain.  The  circuit  court  refused  to  in- 
struct the  jur3[  that  if  the  fire  proceeded  from  the  carelessness  or  negli- 
gence of  the  captain,  tbe  insured  could  not  recover.  Tbe  court  also 
refused  to  insthict  the  Juiy  that  if  tbe  fire  originated  from  accident,  or 
without  any  want  of  due  care  on  the  part  of  the  master  and  crew,  and 
If  thejury  abould  find  that  by  reasonable  and  proper  exertiona  the  ves- 
sel and  cargo  m)ght  have  been  preserved  by  them,  which  they  omitted, 
Iho  assured  co<fid  not  recover.^  That  eourt  also  refused  to  instruct  the' 
Juiy  that  the  assured,  having  oflfeied  no  evidence  that  the  sales  of  the 
fiour  at  Gibraltar  would  have  yielded  a  profit,  they  were  not  entitled  to 
teeover.  Held,  that  there  was  no  error  in  these  Instfuctions.  Th$ 
Paiapieo  Jhuwranee  Company  vs.  CovUer.  280. 
S.  What  is  barratry.    Its  definition.    IM.    280. 

5.  The  British  courts  have  adopted  tbe  aafe  and  legal  rale,  in  deciding  that 

where  tbe  policy  covers  tbe  risk  of  barratry,  and  fire  is  the  proximate 
cause  of  the  loss,  tbey^will  not  sustain  the  defence  that  negligence  was 
the  remote  cause,  and  will  hold  the  assurers  liable  for  the  loss.  Snd. 
23«. 
4.  The  rule  that  a  loss,  the  proximate  cause  of  which  is  a  p^ril  insured 
against,  is  a  loss  within  the  policy,  although  the  remote  cause  may  be 
negligence  of  tbe  master  or  mariners,  has  been  affirmed  hi  Several  sue- 
cessive  cases  In  tbe  English  courts.    Ikid.    287. 

6.  It  seems  difficult  to  perceive,  if  profit  be  a  mere  excrescence  of  tbe  prin- 

cipal, as  some  Judges  have  said ;  or  identified  with  it,  as  has  been  said 
by  otbera ;  why  tbe  loss  of  the  cargo  should  not  carry  Trith  it  the  Joss  of 
.the  profits.  Proof  that  profits  would  have  arisen  on  the  voyage,  in 
order  to  recover  on  a  policy  on  profits,  ?s  not  required  if  tha  cargo  hsa 
been  lost.    Urid.    241. 

INTEREST. 

1.  The  taking  of  interest  hi  advance  vpoH  flie  discount  of^a^  note  in  the 

usual  course  of  business  by  a  banker,  is  not  usury.  This^has  been  long 
been  settled,  and  is  not  now  open  for  controversy.  ThpnU^n  vs.  The 
Sunk  0f  Woikington.    40. 

2.  The  taking  of  intereat  for  nxh^-fovr  daifi  on  a  note  is  not  usury,  if  tbe 

note  given  for  sixty  days,  according  to  the  custom  and  usage  in  the 
liNml^  at  Washmgton,  was  not  due  and  payable  until  the  slxty-iburth 
dsy.  >  in  tbe  case  of  Rentter  «s.  The  Bank  of.Columbia,  9  Wheat.  961, 
it  wtA  expressly  held,  that  upder  th&t  cuatom  the  note  was  qot  due  and 
payable  before  the  sixty-fourth  day,  fd^r. until  that  time  the  maker  eouM 
not  be  in  default.  Jbid.  40. 
t.  Whera  It  was  the  practice  of  the  party ,. who  nad  a  sixty  day  AOt»  discount- 
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ed  at  the  bank  of  WasbingtoD,  to  renew  the  note  by  the  discount  of 
another  note  on  the  aixty-third  day»  the  maker  not  being  in  fact  bounds 
to  pajr  the  note  according  to  the  custom  prevailing  in  the  district  of  Co- 
lumbia; such  a  transaction  on  the  part  of  the  banker  is  not  usurious, 
although  on  each  note  the  discount  for  sixty-four  days  was  deducted. 
Each  note  is  considered  as  a  distinct  and  substantiTe  transaction.  If  no 
more  than  legal  interest  is  taken  upon  the  time  the  new  note  has  to 
run,  the  actual  application  of  the  proceeds  of  the  new  note  to  the  pay- 
ment of  the  former  note  before  it  comes  clue,  does  not  of  itself  make . 
the  transaction  usurious.  Something  more  must  occur.  There  must 
be  a  contract  between  the  bank  and  the  party  at  the  time  of  such  dis- 
count, that  the  party  shall  not  have  the  use  and  benefit  of  the  proceeds 
until  the  former  note  becomes  due,  or  thsit  the  bank  shall  have  the  use 
tnd  benefit  of  them  in  the  mean  time.    Ibid,    40. 

JURISDICTION. 

1..  The  plaintiff  below  claimed  more  than  two  thousand  dollars  in  his  decla- 
ration, but  obtained  a  judgment  for  a  less  sum.  The  jurisdiction  of  this 
court  depends  onthe  sum  or  value  in  dispute  between  the  parties,  as  the 
ckse  stands  upon  th»  writ  of  error  in  this  court ;  not  on  that  which  was 
in  dispute  in  the  circuit  court.     Gordon  vs.  Ogden,    84. 

2.  If  die  writ  of  error  be  brought  by  the  plaintiff  below,  then  the  sum  which 
the  declaration  shows  to  be  due. may  be  still  recovered,  should  the 
judgment  for  a  smaller  sum  be  reversed ;  and  consequently  the  whole 
sum  claimed  is  still  in  dispute.    Ibid.    84. 

8.  But  if  the  writ  of  error  be  brought  by  the  defendant  in  the  original  action, 
the  judgment  of  this  court  can  only  affirm  that  of  the  circuit  court, 
and  consequently  the  matter  in  dispute  cannot  exceed  the  amount  of 
that  judgment.  Nothing  but  that  judgment  is  in  dispute  between  the 
parties.    iUd.    84. 

4.  A  judgment  in  its  nature  conchides  the  subject  on  which  it  is  rendered, 
and  pronounces  the  law  of  the  case.  The  judgment  o(  a  court  of  re- 
cord whose  jurisdiction  is  final,  is  its  conclusive  on  all  the  world,  as  the 
judgment  of  this  court  would  be.  His  as  conclusive  on  this  court  as 
on  other  courts.  It  puts  an  end  to  inquiry  concerning  the  fact,  by 
deciding  it    Ex  parte  Tobias  Wailnns.    202. 

5*  With  what  propriety  can  this  court  look  into  an  indictment  found  in  tfi» 
circuit  court,  and  which  has  passed  into  judgment  before  that  court? 
Weh^ve  no  power  to  examine  the  proceedings  on  a  writ  of  error,  and 
it  would  ht  etrange,  if  under  colour  of  a  writ  ta  liberate  an  individual 
from  an  unlawful  imprisonment,  the  court  could  substantially  reverse  a 
judgment  which  the  law  has  placed  beyond  its  control.  Ah  imprison- 
ment under  a  judgment  cannot  be  unlawful;  unless  that  judgment  be 
nn  absolute  nullity ;  and  it  is  not  a  nullity  if  the  court  has  general  juris- 
diction of  the  subjecjt,  although  it  should  be  erroneous.    Ibid,    208. 

6.  The  circuit  court  for  the  district  Of  Columbia  is  a  court  of  record,  having 
general  jurisdiction  over  criminal  cases.  An  offence  cognizable  in  any 
court  is  cognizable  in  that  cot^rt.    Ibid,    203. 

'7.  If  the  4>ffence  be  puniiihable  by  law,  that  court  is  competent  to  inflict 
the  punishment.  The  judgment  of  such  a;  tribunal  has  all  the  obliga- 
tion which  the  judgment  of  any  tribunal  can  have.     To  determine 
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whether  the  offefice  chaiged  in  the  indictmept  be  legally  panishibie  or 
not,  is  tmbog  the  most  unqdestiooable  of  itf  powen  and  duties.  The 
dedsion  ef  thb  question  is  the  exercise  of  its  jurisdiction,  whether  its 
judgment  be  for  or.sgainp^  the  prisoner.  The  judgment  is  equally  bind- 
ing in  one  ease  andjn  thp  other,  and  must  remain  in  full  force,  unless 
reversed  regularly  by  a  spperior  court  capable  of  reversing  it.  If  this 
judgment  is  obligatory,  .no  ^ourt  can  ever  look  behind  it.  Jlnd,  208. 
9>  Had  any  offence  against  the  laws  of  the  United  States  been  In  ftct  com- 
mitted, the  circuit  court  for  the  district  of  Columbia  could  take  cog- 
nizance of  it.  The  question  whether  any  offence  was  committed,  or 
was  not  committed;  that  is,  whether  the  indictment  did  or  did  not 
show  that  an  offence  had  been  committed,  was  a  question  which  this 
court  was  competent  to  decide.  If  its  judgment  was  erroneous,  a  point 
which  this  court  does  not  determine,  still  i!  Is  a  judgment ;  and  until 
reversed,  cannot  be  disregarded.    Jbid.    SOS. 

9.  It  is  universally  understood  that  the  judgments  of  the  courts  of  the 

United  States,  although  their  jurisdiction  be  not  shown  on  the  plead* 
ings,  are  yet  binding  on  all  the  world,  and  that  this  apparent  want  of 
jurisdiction  can  avail  the  party  only  on  a  writ  of  error.  The  judgment 
of  the  circuit  court  in  a  criminal  case  is  of  itself  evidence  of  its  own 
legality,  and  requires  for  its  support  no  inspection  of  the  Indictment 
on  which  it  is  founded.  The  law  trusts  that  court  with  the  whole 
subject,  and  has  not  confided  to  this  court  the  powet  of  revising  its 
decisions.  This  court  cannot  usurp  that  power  by  the  instrumentality 
of  a  writ  of  habeas  corpus.  The  judgment  informs  us  that  the  com- 
mitment is  legal,  and  with  that  information  it  is  our  duty  to  be  satisfied. 
Atti.    807. 

10.  This  court  has  been  often  ealled  upon  to  consider  the  sizteenth  section 
of  the  judieiary  act  of  1789,  and  as  often,  either  expressly  or  by  the 
cr  arse  of  its  dedsiona,  has  held  that  it  is  merely  decUratory,  making 
no  alteration  whatever  in  the  rules  of  equity  on  the  subject  of  legal 
remedy.    B&yee'i  Execvfior$  vs.  Gruiufy.    210. 

11.  The  courts  of  the  United  States  have  equity  jurisdiction  to  rescind  a 
contract  on  the  ground  of  fraud,  after  one  of  the  parties  te  It  has  been  ' 
proceeded  against  on  the  Iftw  side  of  the  court,  and  a  judgment  has 
been  obtained  against  him  for  a  jpart  of  the  money  stipulated  to  be  paid 
by  the  contract.    Jbid-    210. 

18.  It  is  not  enough  that  there  is  a  emedy  at  law :  It  must  be  plain  and 
adequate,  or  in  other  words,  ssl^ ractlcal  an^  as  efficient  to  the  ends  of 
justice  and  its  prompt  administcatien,  as  the^einedy  in  equity;  Ibid. 
216. 

IS.  Where  the  point  hi  which  the  judges  of  the  circuit  court-  differed  b 
opinion  was  not  certified,  bui  the  point  of  difference  was  to  be  ascer; 
tained  from  the  whole  record,. the  court  refused,  to  take  jurisdiction  of 
the  case.    jyj^Q^v:  Vkher,    269. 

14.  This  court  has  no  authority,  on  a  writ  of  error  from  a  state  fomt,  to 
decUre  a  state'  law  void  on  account  qS  its  collision  with  a  state  consti- 
tution ;  it  not  b^ing  a  case  embraced  in  the  judiciary  act,  which  gives 
the  power  of  a  writ  of  error  to  tke  highest;  judidai  tribunal  of  the  state. 
Jaekion  vs.  lamphire.    288. 

15.  The  plaintiff  hi  error  ehdmed  to  recover  the  land' in  controveify*  having 
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derived  hie  Utl^  unoer  t  pttent  granted  by  tbei  state  of  New  York  to 
John  Comeliue.  .  He  intltted  that  the  patent  created  a  contract  between 
the  state  and  the  patentee,  his  heirs  and  assigns,,  that  they  should  enjoy 
the  land  free  fiom  any  legislative  regulations  to  be  made  in  violation  of 
the  consMtotion  of  the  state,  and  that  an  act  passed  by  the  legislature 
of  New  Torlc,  subsequent  to  the  patent,  did  violate  that  contract. 
Under  that  act  commissioners  were  appointed  to  investigate  the  con^ 
tending  titles  to  all  the  lands  held  under  such  patents  as  (hat  granted 
to  John  Cornelius,  and  by  their  proceedings,  without  the  aid  of  a  jury, 
the  title  of.  the  defendants  in  error  was  established  against,  and  defest- 
ing  the  title  under  a  deed  made  by  John  Cornelius,  the  patentee,  and 
which  deed  was  executed  under  the  patent.  This  is  not  a  case  within 
the  clause  of  the  constitution  of  tho  United  StM.es,  wliich  prohibits  a 
Mate  from  passing  laws  which  shall  impair  the  obligation  of  contracts. 
The  only  contract  made  by  the  atate  is  a  grant  to  John  Cornelius,  his 
heiis  and  assigns,  of  the  land.  The  patent  contains  no  covenant  to 
do  or  not  to  do  any  further  act  in  relation  to  the  land;  and  the  court 
are  not  inclined  to  create  a  contract  by  implication,  the  act  of  the 
legislature  of  New  York  does  not  attempt  to  take  the  tend  from  the 
patentee,  the  grant  remains  in  full  efiect;  and  the  proceedings  of  the 
commissiooeis  under  the  law,  operated  upon  titles  derived  under,  and 
notadversely  to  the  patent.    Ibid.    289. 

16.  It  is  within  the  undoubted  powers  of  state  legislatures,  to  pass  record- 
ing acts  by  which  the  elder  grantee  shall  be  postponed  to  a  younger,  if 
the  prior  deed  is  not  recorded  within  a  limited  time ;  and'  the^  power  is^ 

-  the  same  whother  the  deed  is  dated  before  or  after  the  recording  act. 
Though  the  effect  of  such  a  deed  is  to  render  the  prior  deed  fraudulent 
and  void  against  a  subsequent  purchaser,  it  is  not  a  law  viola tiog  the 
obligation  of  contracts.  So  too  is  the  power  to  pass  limitation*  laws. 
Reasons  of  sound  poliqr  have  led  to  the  general  adoption  of  laws  of 
this  description,  and  their  validity  cannot  be  questioned.  The  time 
and  manner  of  their  operation,  the  exceptions  to  them,  and  the  acts 
from  wbiclr  the  time  limited  shall  begin  to  run,  will  generally  depend 
on  the  sound  discretion  of  the  legislature,  according  to  the  nature  of 
the  titles,  the  situation  of  the  country,  and  the  emergency  which  leads 
to  their  enactment.  Cases  may  occur,  where  |bo  provisions  of  a  law 
on  these  subjects  may  be  so  unreasonable  as  to.  amount  to  a  denial  of  a 
fight,  and  to  call  for  the  interposition  of  this  court.    Ibid^    2BQ: 

17.  It.  has  often  been  decided  in  this  court,  that  it  is  not  necessary  that  it 
shall  appear,  in  terms,  upon  the  record,  that  the  question  was  presented 
in  the  state  court,  whether  the  case  was  within  the  purview  of  the  - 
twenty-fifth  section  of  the  judicial  act  of  1789,  to  give  jurisdiction  to 
this  court  in  a  case  removed  from  a  state  court.  Il  is  sufficient,  if,  from 
the  facts  stated,  such  a  question  must  have  arisen,  and  the  judgment  of 
the  stale  court  would  not  have  been  what  it  la,  if  there  had  not  been  a 
misconstruction  of  some  act  of  congress,  ^c.  &c.  or  a  decision  against 
the  validity  of  the  right,  title,  privilege,'Or  exempfion  set  up  under  it. 
HdnU  vs.  Dennie.    292. 

IS.  Where  the  verdict  for  the  plaintiff  in  the  circuit  court  \9  for  a  less  amount 
than  two  thousand  dollars,  and  the  ilefendant  prosecutes  tiie  writ  of  error. 
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this  court  hM  not  jurisdtctioo ;  allhongh  the  3eiiitnd  of  the  plaintiff  in 
the'fuit  exeeeded  two  thouatnd  dollen.    Smith  vs.  Honey,    409. 

LANDLORD  AND  TENANT. 

1.  It  is  an  undoubted  principle  of  law,  fully  recognized  by  thii  court,  that  a 

tenant  cannot  ditpute  the  title  of  hit  landlord,  either  by  setting  up  a 
title  in  himself  or  a  third  person,  during  the  existence  of  the  lease  or 
tenancy.  The  principle  of  estoppel  applies  to  the  relation  between 
them,  and  operates  with  full  force  to  prevent  the  tenant  from  violating 
the  contract  by  which  he,  claimed  and  held  the  possession.  He  cannot 
change  the  character  of  the  tenure  by  his  own  act  merely,  so  as  to  en- 
able himself  to  hold  against  his  landlord,  who  reposes  under  the  security 
of  the  tenancy,  believing  the  possession  of  the  tenant  to  be  his  own, 
held  under  his  title,  and  ready  to  be  surrendeied  by  its  termination, 
by  the  lapse  of  time  or  demand  of  possession.  WUUson  vs.  Wat- 
kin$.    47. 

2.  The  same  principle  applies  to  a  mortgagor  and  mortgagee,  trustee  and  ces- 

tui que  trust,  and  generally,  to  all  cases  where  one  man  obtains  posses- 
sion of  real  estate  belonging  to  another  by  a  recognition  of  his  title. 
Ibid.    48. 

3.  In  no  instince  has  the  principle  of  law  which  protects  the  relations  be- 

tween landlord  and  tenant,  been  carried  so  far  as  in  this  case,  which 
presento  a  disclaimer  by  a  tenant  with  the  knowledge  of  his  landlord, 
and  an  unbroken  possession  afterwards  for  such  a  length  of  time,  that 
the  act  of  limitations  has  run  out  four  times  before  he  has  done  any  act 
to  assert  his  right  to  the  land.    Ibid,    48. 

4.  If  no  length  or  time  would  protect  a  possession  originally  acquired  un- 

der a  lease,  it  would  be  productive  of  evils  truly  alarming,  and  we  mast 
be  convinced  beyond  a  doubt  that  the  law  is  so  settled,  before  we  would 
give  our  sanction  to  such  a  doctrine ;  and  this  is  not  the  cas^  upon  au- 
thorities.   Ibid,    51. 

5.  Where  a  tenant  disclaims  to  hold  under  his  lease,  ho  becomes  a  trespas- 

ser, and  his  possession  is  adverse,  and  as  open  to  the  action  of  his  land- 
lord as  a  possession  acquired  origraally  by  wrong.  The  act  is  conclusive 
on  the  tenant.  He  cannot  revqke  his  disclaimer  and  adverse  claim,  so 
as  to  protect  himself  during  the  unexpired  time  of  the  lease.  He  is  a 
trespasser  on  him  who  hM  the  legal  title.  The  relation  of  landtord  and 
tenant  Is  dissolved,  and  each  party  is  to  stand  upon  his  right.   Ibid.    48. 

6.  If  the  tenant  disclaims  the  tenure,  claims  the  fee  adversely  in  right  of  a 

third  person  or  in  his  own  right,  or  attoms  to  another,  his  possession 
then  becomes  a  tortious  one,  by  the  forfeiture  of  his  right,  and  the  land- 
lord's right  of  entry  is  complete,  and  he  may  sue  at  any  time  within 
the  period  of  limitation;  but  he  must  lay  his  demise  of  a  daysubse<> 
quent  to  the  termination  of  the  tenancy,  for  before  that  he  had  no  right 
of  entry.  By  bringing  his  ejectment  he  disclaims  the  tenancy  and  goes 
for  the  forfeiture.  It  shall  not  be  permitted  to  the  landlord  to  thus  ad- 
mit that  there  is  no  tenure  subsisting  between  him  and  the  tenant 
which  can  protect  his  possession  from  this  adversary  suit;  and  at  the 
same  time  recover  on  the  ground  of  ther^  being  a  tenure  so  strong  as 
that  be  cannot  set  up  hb  adverser^  possession.    Ibid,    49. 
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7.  A  mortgagee,  or  direct  parehaier  from  t  teptnt,  or  one  who  buff  bk 
right  at  a  sfaerifTa  sale,  aasumef  hia  relation  to  the  landlord,  with  all  ita 
legal  eonaequencee,and  is  as  mocb  estopped  from  denying  the  tenancy 
Ibid.    60. 

LANDS  AND  LAND  TITLES. 

1.  It  is  an  obiloqs  principle  that  a  grant  must  describe  the  land  to  be  con? 

▼eyed,  and  that  the  sobject  granted  most  be  Identified  by  the  4escrip- 
tion  given  of  it  in  the  instrument  itself.  The  description  of  the  land 
consists  of  the  courses  and  distances  run  by  the  sunreyor,  and  of  the 
marked  trees  at  the  lines  and  comers,  or  other  natural  objects  which 
ascertain  the  very  land  ^hich  was  actually  sunreyed.  CMnoweth  ei 
voZ.  vs.  The  Lei»ee  of  HoBkeU.    96. 

2.  If  a  grant  be«made  which  describes  the  land  granted  by  course  and  dis- 

tance only^i  or  by  natural  objects  not  distinguishable  from  others  of  the 
same  kind,  course  anil  distance,  though  not  safe  guides,  are  the  only 
guides  given,  and  must  be  used.  IHd,  96. 
"3.  The  line  which  forms  the  western  boundary  of  the  land  intended  to  be 
granted  was  never  run  or  marked.  In*  his  office  the  surveyor  assumed 
a  course  and  distance,  and  terminated  the  line  at  two  small  cbesnut 
oaks.  But  where  are  we  to  look  for  those  two  small  chesnut  oaks' in  a 
wilderness  in  which  one  man  takes  up  fifty  thousand  acres  and  another 
one  hundred  thousand  ?  or  how  are  we  to  distinguish  them  from  other 
chesnut  oaks.  The  guide,  and  the  only  guide  given  us  by  the  surveyor 
or  by  the  grant,  is  the  course  and  distance^    Ibid.    96. 

4.  It  la  admitted  that  the  course  and  distance  called  for  in  a  grant  may  be 

controlled  and  corrected  by  Oiher  objects  of  description  which  show 
that  the  survey  actually  covered  other  ground  than  the  lines  of  the 
grant  would,  comprehend.    Ibid.    98. 

5.  On  a  trial  in  ^ectment  for  lands  In  Virginia,  the  plaintifis  olfored  in  evi- 

dence a  number  of  entries  of  recent  date,  made  by  the  defendants^ 
within  the  bounds  of  the  tract  of  land  in  dispute,  designated  as- 
.  **  Young's  four  thousand  acres  i**  and  attempted  to  prove,  by  a  wit- 
ness, that  Young,  when  he  made  the  entries,  had  heard  of  the  plaintifis' 
claim  to  the  land.  The  defendants  then  ofiered  to  introduce,  as  evi- 
dence, official  copies  of  entries  made  by  other  and  third  persons  since 
the  date  of  the  plaintifis'  grant ;  for  the  purpose  4>f  proving  a  general 
opinion,  that  the  lands  contained  in  the  plaintifis'  survey,  made  under 
the,  order  of  the  court,  after  the  commencement  of  the  suit,  were  vacant 
at  the  date  of  such  entries ;  and  to  disprove  notice  to  him  of  the  iden- 
tity of  plaintiff''s  claim,  when  he  made  the  entries  under  which  he 
claimed.  This  evidence  was  unque3tionably  irrelevant.  iStringer  et 
al.  vs.  The  Lessee  of  Young,    837.  . 

6.  Entries  made  subsequent^to  the  plaintifis*  claim,  whatever  might  have 

been  the  impression  under  which  they  were  made,  could  not  possiblj^ 
affect  the  title  held  under  a  prior  entry.    Ibid,    837. 

7.  The  land  law  of  Virginia  directs  that,  within  three  months  after  a  survey 

is  made,  the  surveyor  shall  enter  the  plat  and  certificate  thereof  in  a 
book,  well  bound,  to  be  provided  by  the  court  of  his  county,  at  th^ 
county  charge.  After  prescribing  this,  among  other  duties,  the  law  p^- 
ceeds  to  enact,  that  any  surveyor  failing  In  the  duties  aforesaid,  shall 
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be  HaUe^to  be  indicted.  Tiie  bw,  boweTer,  doei  not  dedtie  that  tbe 
▼ftlidlty  of  tocb  mnitj  shall  depend  in  any  degree  on  ita  being  recorded. 
IMd.    388. 

8.  Tbe  .chief  iurreyor  appoints  deputies  at  hit  will ;.  and  no  mode  of  ap- 

pointment is  piescribed.  Tbe  sonrey  made  by  his  deputy  is  examined 
and  adopted  by  himself,  and  b  certified  by  himself,  to  tlie  register  of  the 
land  office.  He  recognizes  the  actual  sunreyor  as  his  deputy  in  that 
particohir  tiusaction,  and  this,  if  it  be  unufual  or  irregohr,  cannot  af* 
feet  the  grant.    IHd.    840. 

9.  Objections,  which  are  properly  oTerruled  when  mged  against  a  legal  title, 

in  support  of  an  equity,  dependent  entirely  on  a  surrey  of  faind  for 
which  a  patent  had  been  issued,  can  ha?e  no  weight  when  urged  egainst 
a  patent  regularly  issued  in  ah  the  forms  of  law.    Rid.    840. 

10.  in  Virginia  the  patent  is  the  completion  of  the  title,  and  establishes  the 
performance  of  every  pre»requisite.  No  Inquiry  into  the  regularity  of 
these  preliminary  measures,  which  f  ught  to  precede  It,  Is  made  in  a 
trial  at  law.  No  case  has  shown  that  It  may  be  impeached  at  law.;  un- 
less it  be  for  fraud,-- not  legal  and  technical,  but  actual  and  positiTO 
fraud,  in  fiict,  committed  by  the  person  who  obtained  It ;  and  e?en  this 
Is  questioned.    Ihid,    840. 

11.  It  Is  admitted  to  haTo  been  Indispensably  necessary  to  the  plaintiils* 
action  to  show  a  Talid  title  to  the  land  in  controversy ;  and  that  the  de- 
fendants were  at  liberty  to  resist  the  testimony,  by  any  evidence  tend- 
ing in  any  degree  to  disprove  this  identity.  But  the  defendants  were 
not  at  liberty  to  offer  evidence  having  no  such  tendency,  but  which 
might  either  effect  a  different  purpose,  or  be  wholly  irrelevant.  The 
question  of  its  relevancy  must  be  decided  by  the  court ;  and  any  error 
In  Its  judgment  would  be  corrected  by  an  appellate  tribunal.  Ilie  court 
cannot  perceive  that  the  omission  of  the  surveyor  to  record  the  survey, 
or  the  fact  that  the  survey  was  made  by  a  person  not  a  regular  deputy, 
had  any  tendency  to  prove  that  the  labd  described  in  (he  patent  was  not 
the  land  for  which  the  suit  was  instituted.    Krid,    842. 

18.  The  warrant  for  the  land  in  controversy  was  entered  with  the  surveyor 
of  Monongalia  county  on  the  7th  of  April  1784.  At  the  May  session  of 
that  year,  the  general  assembly  of  Virginia  divitled  tbe  county  of  Mon- 
ongalia, and  erected  a~Mt»w  county,  to  take  effect  in  July,  by  the  name 
of  Harrison.  Tbe  land  on  which  the  plaintiflb'  warrant  was  entered, 
lay  in  the  new  county.  The  certificate  of  survey  is  dated  ii^  Decem- 
ber 1784,  and  in  accordance'  with  the  entry,  states  the  land  to  be  in 
Monongalia.  The  land  law  of  Virginia  enacts  that  warrants  shall  be 
lodged  with  the  surveyor  of  the  county  in  which  the  lands  Ke,  and  that 
the  party  shall  direct  the  location  speci&lly  and  precisely.  It  also  directs 
despatch  in  the  survey  of  all  lands  entered  in  the  office.  No  provision  is 
made  for  the  division  of  a  county  between  tbe  entry  and  the  survey.  The 
act  establishing  the  county  of  Harrison,  does  not  direct  that  the  surveyor 
of  Monongalia  county  shall  furnish  the 'surveyor  of  Harrison  with  copies 
of  the  entries  of  lands  which  lay  in  the  new  county,  and  with  (he  warrants 
on  which  they  were  made.  In  this  state  of  things  the  survey  of  the  land 
in  controversy  was  made  by  tbe  surveyor  of  Monongalia ;  the  plat  and 
certificate  on  wMch  the  patent  was  afterwards  Issued,  were  transmitted 
to  the  land  office,  and  the  patcot  ieacrilted  the  lyMl  as  hi  Monongalia 
county.    No  change  was  made  in  the  law  until  1788.'    This  will  not 
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tnmil  the  pfttent»  or  deprive  the'imoifiMidlng  patatee  of  bif  proporty. 
Jbid.  848. 
18.  The  mUnomer  of  t  eoinify»  in  a  patent  for  land,  wQl  not  Vacate  the 
patent.  It  will  admit  of  eiplanation,  and  if  explanation  can  be  lo- 
ceiyed,  the  patent  on  which  the  mianomer  la  found,  ia  not  alwolntely 
TOid.    Ibidr    844. 

LEX  LOCI- 

It  la  a  weH  settled  principle  that  a  etatate  of  limitations  is  the  law  of  the 
foram,  and  operates  upon  all  who  submit  themselves  to  its  jurisdiction. 
M'Cluny  vs.  SiiHman.    270. 

LIEN  OF  THE  UNITED  STATES  FOR  DUTIES. 

1.  The  United  States  have  no  general  lien  on  merchandize,  the  property  of 
the  importer,  for  duties  due  by  him  upon  other  importations.  Ilie  only 
effect  of  the  first  provision  in  the  sixty-second  section  of  the  act  of 
1799,  ch.  128,  is  that  the  delinquent  debtor  Is  denied  at  the  custom 
house  ^ny  further  credit  fOr  duties  until  bis  unsatisfied  bonds  are  paid» 
He  is  compellable  to  pay  the  duties  in  cash,  and  upon  such  payment  he 
is  entitled  to  the  delivery  of  the  goods  imported.  The  manifest  infen- 
tion  of  the  remaining  clause  in  the  section,  is  to  compel  the  original 
consignee  to  enter  the  goods  imported  by  him.  Sarris  vs.  Den- 
nie.    802. 

S.  No  person  but  the  owner  or  original  consignee,  or  in  his  absence  or  sick- 
ness, his  agent  or  factor,  is  entitled  to  enter  the  goods  at  the  custom 
house,  or  give  bond  for  the  duties,  or  to  pay  the  duties.  Upon  the 
entry  the  original  uvoices  are  to  be  produced  and  sworn  to ;  and  the 
whole  objects  of  the  act  would  be  defeated  by  allowing  a  mere  stran- 
ger to  maJce  the  entry,  or  take  the  oath  prescribed  on  the  entry.  JHd. 
804. 

8.  The  United  States  having  a  Hen  on  goods  imported  for  the  payment. of 
the  duties  accruing  on  them,  and  which  have  not  been  secured  by  bond, 
and  being  entitled  to  the  custody  of  them  ^m  the  time  of  their  arriTal 
in  port  until  the  duties  are  paid  or  secured ;  any  attachment  by  a  state 
officer  is  an  interference  with  such  lien  and  righf  to  custody;  and,  being 
repugnant  to  the  laws  of  the  United  States,  is  void.    Ibid,    805. 

4.  The  acknowledgement  by  the  custom  house  store  keeper,  that  he  holds 
goods,  upon  which  the  duties  have  not  been  secured  or  paid,  subject  to 
an  attachment  issued  out  of  a  state  court  at  the  suit  of  a  creditor  of  the 
importer,  was  a  plain  departure  from  his  duty,  and  is  not  authorised  by 
the  law  of  the  United  States,  and  cannot  be  admitted  to  vary  the  rights 
of  the  parties.    Ibid.    305. 

Limitation  of  actions. 

1.  B.  a  deputy  commissary  general  of  the  United  States  received  from  M.  a 
a  deputy  quarter  master  general  of  the  United  States  the  sum  of  $10,000, 
and  acknowledged  the  same  by  a  receipt  signed  by  him  with  his  official 
description.  The  United  States  had  a  right  to  treat  M.  as  their  agent 
in  the  transaction,  by  making  B.  their  debtor,  and  to  an  action  brought 
against  him  for  money  had  and  .eceived,  the  statute  of  limitations  is  no 
bar.    The  United  Statee  vs.  Bv^ord,    29. 
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2.  Where,  before  the  trintfer  to  the  Uoited  States  of  tn  lostramenl  which 
•  WM  the  oTideDee  of  debt,  the  term  of  fire  yean  had  elapsed,  the  period 
after  which  the  statute  of  lifnitations  was  a  bar,  it  can  require  no  argu* 
ment  to  show  that  the  transfer  oCsoeh  cbim  to  the  United  States  can- 
not give  it  greater  validity  than  it  possessed  before  the  transfer.  IM, 
W. 

8.  If  no  length  of  time  would  protect  a  possession  originally  acquired  under 
a  lease,  it  would  be  productive  of  evils  truly  alarming,  and  we  must  be 
convinced  beyond  a  doubt  that  the  law  is  so  settled,  before  we  would 
give  our  sanction  to  such  a  doctrine ;  and  this  is  not  the  case  upon 
authorities.     WtiHion  vs.  Waikin$.    51. 

4.  In  no  instance  has  the  principle  of  law  which  protects  the  relations  be- 

tween landlord  and  tenant,  been  carried  so  far  as  in  this  case,  which  pre- 
sents a  dbclaimer  by  a  tenant  with  the  knowledge  of  his  landlord,  and 
an  unbroken  possession  afterwards  for  such  a  length  of  time,  that  the 
act  of  limitations  has  run  out  four  times  before  he  has  done  any  act  to 
assert  his  right  to  the  land.    Ihid,48. 

5.  The  plaintiff  sued  the  defenoant,  as  register  of  the  United  States  land 

office  in  Ohio,  for  damages,  for  having  refused  to  note  on  his  books  ap« 
plications  made  by  him  for  the  purchase  of  land  within  his  district.  The 
declaration  charged  the  register  with  this  refusal,  the  lands  had  nevei 
been  applied  for  nor  sold,  and  were  at  the  time  of  the  application  liable 
to  be  so  applied  for  and  sold.  The  statute  of  limitations  is  a  good  pies 
to  the  suit.    M'Clunyyra,  Silliman,    276. 

6.  It  is  a  well  settied  principle  that  a  statute  of  limitations  is  the  law  of  the 

forum,  and  operates  upon  all  who  submit  themselves  to  its  jurisdiction. 
Ibid.    276. 

7.  Under  the  thirty-fourth  section  of  the  judiciary  act  of  1789,  the  acts  oi 

limitations  of  the  jvveral  states,  where  no  special  provision  has  l>een 
made  by  congress,  form  a  rule  of  decision  in  the  courts  of  the  United 
States,  and  the  same  effect  is  given  to  them  as  is  given  in  the  state 
courts.    IbidI    277. 

8.  Construction  of  the  statute  of  Bmitanons  ot  tne  state  of  Ohio.    Ihid,   278. 

9.  Where  the  statute  of  limitations  is  not  restricted  to  particular  causes  of 

action,  but  provides  that  the  action,  by  its  technical  denomination,  shall 
be  barred  if  not  brought  within  a  limited  time,  every  cause  for  which 
such  action  may  be  prosecuted  is  within  the  statute.    Ibid.    278. 

10.  In  giving  a  construction  to  the  statute  of  limitations  of  Ohio,  the  action 
being  baned  by  its  denomination,  the  court  cannot  look  into  the  cause 
of  action.  They  may  do  this  In  those  cases  where  actions  are  barred 
for  causes  specified  in  the  statute ;  for  the  statute  only  operates  against 
such  actions,  when  prosecuted  on  the  gropnds  stated.    Ibid.    278. 

11.  Of  late  years  the  courts  In  England  and  In  this  country  have  considered 
statutes  of  limitations  more  favourably  than  formerly.  They  rest  upon 
sound  policy,  and  tend  to  the  peace  and  welfare  of  society.  The  courts 
do  not  now,  unless  compelled  by  the  Ibrce  of  former  decisions,  give  a 
strained  construction,  to  evade  the  effect  of  those  statutes.  By  requiring 
those  who  complain  of  injuries  to  seek  redress  by  action  at  law  within 
a  reasonable  time,  a  salutary  vigihmce  is  imposed,  and  an  end  is  put  to 
litigation.    Ibid.    278. 
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1.  A  commission  issued  in  tlie  nsme  of  Ricard  M,  Meade,  tlie  name  of  tlie 

plaintiflT  l>eing  Richard  W,  Meade,.  This  is  a  clerical  error  in  making 
out  the  commission,  and  does  not  affect  its  execution.  JTeenevs. 
MtoAt.    6. 

2.  It  may  well  be  questioned  whether  the  middle  letter  of  a  name  forms  aoy 

part  of  the  christian  name  of  »  party.  It  is  said  the  law  knows  only  of 
one  christian  name,  and  there  are  adjudged  cases  strongly  countenanc- 
ing, if  not  fully  establishing,  that  the  entire  omission  of  a  middle  letter 
is  not  a  misnomer  or  variance.  .  Jbid.  7. 
8.  The  misnomer  of  a  county,  in  a  patent  for  land,  will  not  vacate  the  patent. 
It  will  admit  of  explanation,  and  if  explanation  can  be  received,  the 
patent  in  which  the  misnomer  is  found,  is  not  absolutely  volc^  Zessee 
of  Stringer  vs.  Lessee  of  Young.    844. 

PATENT  FOR  LANDS; 

1.  Objections  which  are  properly  overruled,  when  urged  against  a  legal  title, 

in  support  of  an  equity,  dependent  entirely  onr  a  survey  of  land  for 
which  m  patent  has  been  issued,  can  have  no  weight  when  urged 
against  a  patent  regularly  issued  in  all  the  forms  of  law.  Lessee  of 
Stringer  vs.  Lessee  of  Young.    340. 

2.  In  Virginia,  the  patent  is  the  completion  of  the  title j  and  establishes  the 

performance  of  every  pre- requisite.  *  No  inquiry  into  the  regularity  of 
those  preliminary  measures,  which  ought  to  precede  it,  is  made  in  a  trial 
at  law.  No  case  has  shown  that  it  may  be  impeached  at  law ;  unless 
it  be  for  fraud.  Not  Jegal  and  techoical,  but  actual  and  positive  fraud, 
in  fact,  committed  by  the  person  who  obtained  it ;  and  even  this  is 
questioned.    Ibid,    840. 

PLEAS  AND  PLEADING. 

1.  In  the  correct  order  of  pleading  it  is  necessary,  that  the  facts  of  the  plea 

should  be  traversed  by  the  replication,  unless  matter  in  avoidance  be 
set  up.  It  is  not  sufficient  that  the  facts  alleged  ill  the  replication  be 
inconsistent  with  those  stated  in  the  plea ;  an  issue  must  be  talcen  on 
the  material  allegations  of  the  plea.     Vhited  States  vs.  Bttford.    91, 

2.  The  act  of  Virginia,  passed  in  1792,  authorises  a  defendant  to  plead  and 

demur  in  the  same  case.  JFowIe  vs.  The  Common  Council  qf  jSlex- 
andria,  409. 
8.  The  party  who  demurs  to  evidence,  seeks  thereby  to  withdraw  the  con- 
sideration of  the  facts  from  the  jury ;  and  is  therefore  bound  to  admit 
not  only  the  truth  of  the  evidence,  but  every  fact  which  that  evidence 
may  legally  conduce  to  prove  in  &vour  of  the  other  party.  And  if  upon 
any  view  of  the  facts,  the  jury  might  have  given  a  verdict  against  the 
party  demurring,  j^he  court  is  also  at  liberty  to  give  judgment  against 
him.     Thornton  vs.  The  Bank  of  Washington.    40. 

PRACTICE. 

I.  Where  an  appeal  hasten  dismissed,  the  appellant  having  omitted  to  file 

a  transcript  of  the  record  within  the  time  required  by  the  rule  of  court, 

an  official  certificate  of  the  dismissal  of  the  appeftl  may  not  be  given  by 

the  clerk  during  the  term.    The  appellant  may  file  the  transcript  with 

Vol.  III.— 3  S 
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the  clerk  during  the  term,  and  move  to  have  tbe  appeal  reinstated.  To 
allow  sach  certificate  would  be  to  prejudge  auch  a  motion.  The 
United  States  et  aL  vs.  Swan.    68. 

2.  In  a  writ  of  right  the  tenant  may,  on  the  mise  joined,  set  up  a'  title  out 
of  himself  and  in  a  third  person.  If  any  thing  which  fell  from  this 
court  in  the  case  of  Greene  es.  Liter,  S  Cranch,  229,  can  be  supiNMed 
to  give  countenance  to  the  opposite  doctrine,  it  Is  done  away  by  the 
explanation  given  by  the  court  in  Greene  es.  Watkins,  7  Wheaton,  81. 
It  is  there  laid  down  that  the  tenant  may  give  in  evidence  the  title  in 
a  third  person  for  the  purpose' of  disproving  the  dematidant's  seisin : 
that  a  writ  of  right  does  bring  into  controversy  the  mere  right  of  the 
parties  to  the  suit ;  and  if  so,  it  by  consequenee  authorises  either 
party  to  establish  by  evidence  that  the  other  has  no  right  whatever  in 
the  demanded  premises ;  or  that  his  mere  right  Is  infierior  to  that  set 
up  against  him.  Inglis  vs.  The  Trustees  of  the  Sailor's  Snug  Bar- 
hour.    183. 

8.  In  a  writ  of  right  on  the  mise  joined  on  the  mere  right,  under  a  count  for 
the  entire  right,  a  demandant  may  recover  a  less  quantity  than  the  en- 
tirety.   Jbid,    135. 

4.  Where  the  point  bn  which  the  judges  of  the  circuit  court  divided  fai  opi- 

nion was  not  certified,  but  the  point  of  differ'^oce  was  to  be  ascertained 
from  the  whole  record,  the  court  refuse  .  take  jurisdiction  of  the 
case,    jy  Wolf  vs.  Usher.    269. 

5.  The  plaintiff  in  error  having  died  while  the  cause  was  held  under  advise- 

ment, the  judgment  was  entered  nunc  pro  ttmc,  as  on  the  first  day  of 
this  term.     Clay  vs.  Smith,    411. 

6.  The  practice  has  uniformly  been,  since  the  seat  of  government  was  re- 

moved to  Washington,  for  the  clerk  of  the  Cburt  to  enter  at  the  first 
term  to  which  any  writ  of  error  or  appeal  is  returnable,  m  cases  in 
which  tue  United  States  are  parties,  the  appearance  of  the  attorney 
general  of  the  United  States.  This  practice  has  never  been  objected 
to.  The  practice  would  not  be  conclusive  against  the  attorney  gene- 
ral, if  he  should  at  the  first  term  withdraw  his  appearance,  or  move  to 
strike  it  off.  But  if  he  lets  it  pass  for  one  term,  it  is  conclusive  upon 
him,  as  to  an  appearance.  The  decisions  of  this  court  have  uniformly 
been,  that  an  appearance  cures  any  defects  in  the  forms  of  process.  Far^ 
rar  and  Brown  vs.  T?te  United  States.    459. 

7.  The  subpoena  issued  on  the  filing  of  a  bill  in  which  the  state  of  P^ew 

Jersey  were  complainants,  and  the  state  of  New  York  were  defendants, 
was  served  upon  the  governor  and  attorney  general  of  New  York  sixty 
days  before  the  return'  day,  the  day  of  the  sermce  and  return  inelusioe. 
This  being  irregular,  a  second  subpoena  issued,  which  was  served  on 
the  governor  of  New  York  only,  the  attorney  general  being  absent. 
There  was  no  appearance  by  the  state  of  New  York.  By  the  Court : 
This  is  not  like  the  case  of  several  defendants,  where  a  service  on 
one  might  be  good,  though  not  on  another.  Here  the  service  pre- 
scribed by  the  rule  is  to  be  on  the  governor,  and  on  tiie  attorney  gene-  . 
rat.  A  service  on  one  is  not  sufficient  to  entitle  the  court  to  proceed. 
The  State  of  .Yew  Jersey  vs.  The  State  ofJ^ew  York.    461. 
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8.  Upon  an  application  by  the  eonnael  for  tho  itato  of  Now  loraey,  that  a 

day  might  bo  aatigned  to  argno  tbo  quottion  of  tho  jnriadietlon  of  fhii 
court  to  ptocood  in  tho  caae,  tho  eoort  aaid  thoy  had  no  difficulty  in  asaign- 
ing  a  day.  It  might  bo  aa  woil  to  givo  notico  to  tho  atato  of  Now  Torli» 
as  thoy  might  employ  coonaoKin  tho  intorim.  If.  indeed,  the  argument 
ahonld  be  merely  ox  parte,  tho  court  could  not  feel  bound  by  ita  deci- 
sion. If  the  atatp  of  Now  York  doaired  to  have  the  quoation  agidn 
argued.   Hid.    4M. 

9.  A  notice  waa  given  by  the  aollcitora  for  tho  atato  of  Now  Joiaoy  to  tho 

governor  of  tho  a.tato  of  Now  York,  dated  the  12th  of  January  ISjM, 
atating  that  a  biH  had  been  filed  on  tho  equity  side  of  tho  supreme 
court,  by  the  state  of  Now  Jersey,  againat  the  people  of  tho  atato  of 
New  York,  and  that  on  the  18th  of  February  followfaig,  tho  court  would 
be  moTod  in  tho  caso  for  such  order  as  tho  court  might  deem  proper, 
fcc.  Afterwards,  on  tho  day  appointed,  no  counael  having  appeared 
for  the  state  of  Now  York,  on  tho  motion  of  tho  counsel  for  tho  state  of 
New  Jersey,  for  a  subpoena  to  be  served  on  the  governor  an^  attorney 
general  of  the  state  of  Now  York:  the  court  aaid,  as  no  counsel  ap- 
pears to  argue  the  motion  on  the  part  of  the  state  of  New  York,  and  the 
precedent  for  granting  it  has  been  establlahed,  upon  very  grave  and 
solemn  argument,  the  court  do  not  require  an  ex  parte  argument  in 
favour  of  their  authority  to  grant  the  subpoena,  but  will  follow  tho  pre- 
cedent heretofore  established.  The  state  of  Now  Yoik  will  be  at  liberty 
to  contest  tho  proceeding  at  a  future  time  in  the  eoilirse  of  the  cause, 
if  they  shall  choose  so  to  do.    Ibid,    466. 

PRINCIPAL  AND  AGENT. 

Agent  and  principal. 

PRIORITY  OF  THE.  UNITED  STATES. 

1.  Twenty-three  cases  of  silk  were  imported  from  Canton  in  the  ahip  Hob 
Roy  into  the  port  of  Boston,  consigned  to  George  D' Wolf  and  John 
Smith.  After  the  a'rrival  of  the  vessel  with  the  merchandize  on  board, 
the  collector  caused  an  inspector  of  the  customs  to  be  placed  on  board. 
Soon  afterwards,  and  prior  to  the  entry  of  the  merchandize,  and  prior  to 
the  payment  or  any  security  for  the  payment  of  the  duties  thereon,  tho 
merchandize  was  attached  by  the  deputy  sheriff  of  the  county,  in  duo 
form  of  law,  aa  the  property  of  G.  IT  Wolf  and  J.  Smith,  by  virtue  of 
several  writs  of  attachment  issued  from  the  court  of  common  pleas  for 
the  county  of  Suffolk,  at  tho  suit  of  creditors  of  6.  D' Wolf  and  J.  Smith. 
Those  littachmenta  were  ao  madO  prior  to  tho  inspector's  being  sent  on 
board  the  vessel.  At  tho  time  of  the  attachment,  the  sheriff  offered 
;to  give  security  for  the  payment  of  tho  duties  on  the  merchandize, 
which  the  collector  declined  accepting.  Tho  merchandize  was  sent  to 
the  custom  house  stores  by  tho  inspector,  and  several  days  after,  tho 
custom  house  atore  keeper  gave  to  the  deputy  sheriff  an  agreement 
aigned  by  him,  reciting  the  receipt  of  tho  merchandise  from  the  inspec- . 
tor^  and  stating, ''  I  hold  tho  aaid  merchandize  to  the  order  of  James 
Dennio,  deputy  sheriff."  iTho  marshal  of  the  United  Sutea  afterwards 
attached,  took,  and  acid  the  merchandize  under  write  and  proeeoa,  to 
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favour  of  the  UDited  States,  against  George  D' Wolf ;  which  writs  were 
fottnded  oo  duty  bonds,  due  and  unpaid,  fdr  t  larger  amount  than  the 
▼alue  pf  the  merchandize,  given  before  by  D' Wolf  and  Smith ;  who, 
before  the  importation  of  the  merchandize,  were  indebted  to  the  United 
States  on  .various  bonds  for  duties,  besides  those  on  which  the  softs 
were  instituted.  Held,  that  the  attaehments  issued  out  of  the  court  ci 
common  pleiis  of  the  county  of  Suffolii,  did  not  affect  the  rights  of  the 
United  States  to  hold  the  merchandize  until  the  Djiyment  of  the  duties 
upon  them ;  and  that  the  merchanifize  was  not  liable  to  any  attachment 
by  an  officer  of  the  state  of  Massachusetts,  for  debts  due  to  other  credit- 
ors of  George  D' Wolf  and  John  Smith.    Harrii  vs.  JDennie.    292. 

2.  The  United  States  have  no  general  lien  on  merchandi^,  the  property  of 
the  importer,  for  duties  due  by  him  upon  other  importations.  The  only 
eilbct  of  the  first  pirovision  in  the  sizty -second  section  of  the  act  of  1799, 
ch.  128,  is  that  the  delinquent  debto^  is  depied  at  the  custom  bouse  any 
Jurtker  eredU  for  dii<t«s.  until  his.  unsatisfied  bonds  are  paid.  He  is 
compellable  to  (py  the  duties  in  cash,  and  upon  such  payment  he  is 
entitled  to  the  delivery  of  the  goods  imported.  The  manifest  intention 
of  the  remaining  clause  in  the  section,  is  to  compel  the'  original  con- 
signee to  enter  the  goods  imported  by  him.    Jbul.    802. 

8.  No  person  but  the  owner  or  original  consignee,  or  in  his  absence  or  sick- 
ness, his  agent  or  factor,  is  entitled  to  enter  the  goods  at  the  custom 
bouse,  or  give  bond  for  the  duties,  or  to  pay  the  duties  (sec.  86  and  62). 
Upon  the  entry  the  original  invoices  are  to  be  produced  and  sworn  to; 
and  the  whole  objects  of  the  act  would  be  defeated  by  allowing  a  mere 
stranger  to  make  the  entry,  or  take  the  oath  prescribed  on  the  entry. 
Ibid.    804. 

4.  The  United  Slates  having  a  lien  on  goods  imported  for  the  payment  of 

the  duties  accruing  op.them,  and  which  have  not  been  secured  by  bond, 
and  being  entitled  to  the  custody  of  them  from  the  time  of  their  arrival 
in  port  until  the  duties,  are  paid  or  secured ;  any  attachment  by  a  state 
olficer  is  an  interference  with  such  lien  and  right  to  custody ;  and,  being 
repugnant  to  the  laws,  of  the  United  States,  is  void.    IHd.    805. 

5.  The  acknowledgement  of  the  custom  house  store  keeper,  that  he  holds 

goods,  upon  which  the  duties  have  not  been  secured  or  paid,  subject  to 
an  attachment  issued  outof  a  state  court  at  the  suit  of  a  creditor  of  the 
importer,  was  a  plain  departure  from  his  duty,  and  is  not  authorised  by 
the  law  of  the  United  States,  and  cannot  be  admitted  to  vaiy  the  rights 
of  the  parties.    Ibid.    305. 

PROMISSORY  NOTES. 

1.  An  action  was  brought  by  the  Union  Bsnk  of  Georgetown  against  George 
B.  Magruder  as  indorser  of  a  promissory  note  drawn  by  George  Magru- 
der.  The  maker  of  ihe  note  died  before  \i  became  ptyable,  and  letters 
of  administratlod  to  his  estate  were  taken  out  by  the  indorser.  No  no- 
tice of  the'  non-payment  of  the  note  was  given  to  the  indorser,  or  any 
demand  of  payment  made  until  the.  institution  of  this  suit.  Held,  that 
the  indorser  was  discharged,  and  his  having  become  tlie  administrator  of 
the  drawer  does  not  relieve  the  holder  from  the  obligation  to  demand 
payment  of  the  note,  and  to  ^ive  notice  thereof  to  the  indorser.    The 
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-general  rule,  thtt  payment  must  be  demanded  from  the  maker  of  a  notOr 
and  notice  of  non-payment  forwarded  to  the  indotser  within  due  time, 
in  order  to  render  him  liable,  is  so  firmly  settled  that  no  authority  need 
be  cited  to  support  it.  Due  diligence  to  obtain  payment  from  the  maker 
is  a  ieondition  precedent,  on  which  the  liability  of  the  indoner  depend*. 
Magruder  vs.  The  Bank  of  OeorgeUnon.    90, 

2.  A  note  was  discounted  at  the  office  of  discount  and  deposit  of  the  bank 
of  the  United  States  in  the  city  of  Washington,  for  the  accommoda- 
tion of  the  drawer,  indorsed  by  Magruder  and  by  M'Donald;  neither  of 
the  indorsers  receiving  any  value  for  his  indorsement,  but  indorsing  the 
note  at  the  request  of  the  drawer,  without  any  communication  with 
each  other.  The  note  was  renewed  from  time  to  time,  under  the  tam^ 
circumstances,  and  was  at  length  protested  fornon-payment :  and  sepa- 
rate suits  having  been  brought' by  the  bank  against  the  indorsers,  the 
drawer  behig  Insolvent,  judgments  in  favour  of  the  bank  were  obtained 
against  both  the  indorsers.  The  bank  issued  an  execution  against  Ma- 
gruder, the  first  indors'er,  and  he  having  paid  the  whole  debt  and  costs, 
is^tituted  this  suit  against  M'Donald,  the  second  indorser,  for  a  contri- 
bution, claiming  one  half  of  the  sum  so  paid  by  him  in  satisfaction  of 
the  judgment  obtained  by  the  bank  Held,  that  he  was  not  entitled  to 
recover.    M'Donald  vs.  Magruder.  '470. 

8.  That  a  prior  indorser  is,  in  the  regular  course -of  business,  liable  to  his 
Indorsee,  although  that  ibdorsee  may  have  afterwards  indorsed  the  note, 
if  unquestionable.  When  he  takes  up  the  note  he  becomes  the  holder 
ail  entirely  as  if  he  had  never  parted  with  it,  and  may  sue  the  indorsei 
for  the  amount  The  first  indorser  undertakes  that  the  maker  ahall 
pay  the  note,  or  that  he,  if  due  diligence  be  used,  will  pay  it  for  him. 
This  undertaking  makes  him  responsible  to  every  holder,  and  to  every 
person  whose  name  is  on  the  note  subsequent  to  his  own,  and  who  has 
been  compelled  to  pay  its  amount.    IHd»    474. 

4.  The  indorser  of  a  promissory  note,  who  receives  no  value  for  hi*  indorse- 

ment from  a  eubsequent  indorser,  or  from  the  drawer,  eannot  set  up  the 
want  of  consideration  received  by  himself;  he  is  not  permitted  to  say 
that  the  promise  is  mtde  without  consideration ;  beenuse  inoney  paid 
by  the  promissee  to  another,  is  as  valid  a  conslderatioD  as  if  paid  to  the 
promissor  himself.    Ibid.    4^6. 

PUBLIC  AGENTS. 

1.  When  money  of  the  United  States  has  beeA  received  by  one  public  agent 
from  another  public  agent,  whether  it  was  received  in  an  official  or  pri- 
vate capacity,  there  can'be  np  doubt  but  that  it  was  received  to  the  use 
of  the  United  States;  and  they  may  maintain  an  action  against  the  re- 
ceiver for  the  same. '  The  DhUed  Statee  vs.  Bfrford.    28. 

5.  B.,  a-deputy  commissary  general  of  the  United  Sutes,  received  from  M.,  a 

deputy  quarter  master  general  of  the  United  States,  the  sum  of  $10,000, 
and  acknowledged,  the  same  by  a  receipt  signed  by  him  with  his  official 
description.  The  United  States  had  a  right  to  treat  M.  as  their  agent  in 
the  transaction,  by  making  B.  their  debtor,  and  to  an  action  brought 
against  him  for  money  had  and  received,  the  statute  of  limitations  is  no 
bar.    Ibid.    29. 
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STATES. 
Certified  copiet  of  Um  optnloo  of  the  court,  deliyorod  io  caiof  decided  by 
the  court,  am  to  be  given  by  the  reporter,  and  not  by  the  derli  of  tho 
court.    JnimffmauB,    897. 

SLAVE  TRADE. 

1.  Construction  of  statutes  of  the  United  States. 

2.  The  offence  against  the  law  of  the  United  States,  under  the  seventh  sec* 

tion  of  the  act  of  congress,  passed  the  2d  of  March  1807,  entitled  '*  an 
act  to  prohibit  the  importation  of  slaves  into  any  t>ort  or  place  within 
the  jurisdiction  of  the  United  States  from  aqd  after  the  first  of  January 
1808,"  is  not  that  of  importing  or  bringing  into  the  United  States  per- 
sons of  colour  with  intent  to  hold  or  sell  such  persons  as  slaves,  but 
that  of  hovering  on  the  coast  of  the  United  .States  with  such  intent; 
and  although  it  forfeits  the  vessel  and  any  goods  or  effects  found  on 
board,  it  is  silent  as  to  disposing  of  the  colouVed  persons  found  on  board, 
any  further  than  to  impose  a  duty  upon  the  officers  of  armed  vesseb  who 
make  the  capture  to  keep  them  safely,  to  be  deliver^.  <  to  the  overseers 
of  the  poor  or  the.  governor  of  the  state  or  persons  appointed  by  the 
respective  states  to  receive  the  same.  The  United  States  vs.  Pres- 
ton.  66. 
8.  The  persons  of  colour  held  as  slaves  under  an  order  of  the  district  court 
of  Loiuisiana,  in  a  case  in  which  the  decree  was  afterwards  reversed, 
were  illegally  sold,  and  they  ate  free.    Ibid,    67. 

STATUTE  OF  CHARITABLE  USES. 

See  the  case  of  Inglis  es.  The  Trustees  of  the  Sailor's  Snug.  Harbour,  99, 
and  the  Appendix,  on  the  construction  and  application  of  this  statute 
to  devises  and  gifts  to  charitable  uses  in  the  United  States. 

STATUTE  OF  LIMITATIONS. 

Limitation  of  actions. 

STATUTES  OF  THE  UNITED  STATES. 

1.  Construction  of  statutes,  1,  2,  8,  4,  0,  6. 

S.  This  court  has  been  often  called  upon  to  consider  the  sixteenth  seetioo 
of  the  judiciary  act  of  1789,  and  as  often,  either  expressly  or  by  the 
course  of  its  decisions,  has  held  that  it  is  merely  declaratory,  making 
no  altertition  whatever  in  the  rules  of  equity  on  the  subject  of  legal 
remedy.    BoyceU  Exeeutort  vs.  Orundy,    210. 

SUABILITY  OF  STATES. 

1.  T6e  subpoena  issued  on  the  filing  of  a  bill  in  which  the  state  of  New 
Jersey  were  complainants,  and  the  state  of  New  York  were  defendants, 
was  served  upon  the  governor  and  attpmey  general  of  New  York, 
sixty  days  l>efore  the  return  day,  the  day  of  the  service  and  return  in* 
elusive.  A  second  subpoena  issued,  which  was  served  on  the  governor 
of  New  York  only,  the  attorney  general  being  absent.  There  was  no 
appearance  by  the  state  of  New  York.  By  the  Court:  This  is  not 
like  the  case  of  several  defendants,  where  a  service  on  one  might  be 
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good,  Aoagh  not  oo  another.  Here  the  service  prescribed  by  the  role 
if  to  be  OD  the  governor,  tnd  on  the  attorney  general.  A  aervice  on 
one  ia  not  aufficient  to  entitle  the  court  to  proceed.  The  State  qfJVew 
Jersey  va .  The  State  of  JVlew  York.    461. 

1.  Upon  an  applicatiod  by  the  counsel  for  the  state  of  New  Jersey,  that  a 

day  might  be  aaaigned  to  argue  the  question  of  the  jurisdiction  of  this 
court  to  proceed  in  the  case,  the  court  said  they  bad  no  difl&cuUy  in 
aasignhig  a  day.  It  might  be  as  well  to  give  notice  to  the  state  of  New 
Yoik,  as  they  might  employ  counsel  in  the  interim.  If,  indeed,  the 
argument  ahould  be  merely  ex  parte,  thfr  court  could  not  feel  bound  by 
its  decision,  if  the  state  of  New  York  desired  to  have  thie  question 
again  argued.  Ibid,  461. 
8.  A  notice  was  given  by  the  solicitors  for  the  state  of  New  Jersey  to  the 
governor  of  the  state  of  Now  Yorjr,  dated  the  12th  of  January  IB80, 
stating  that  a  bill  ha(l  been  filed  on  the  equity  side  of  the  supreme  court, 
by  the  state  of  New  Jersey,  against  the  people  of  the  state  of  New 
Yorlp,  and  that  on  the  18th  of  February  following,  the  court  would  be 
moved  in  the  case  for  such  order  as  the  court  might  deem  proper,  8m. 
Afterwards,  on  the  day  appointed,  no  counsel  having  appeared  for  the 
state  of  New  York,  on  the  motion  of  the  counsel  for  the  state  of  New 
Jeraey^  for  a  subpoena  to  be  served  on  the  governor  ai^d  attorney  gene- 
ral of  the  state  of  New  York,  the  court  said :  as  no  counsel  appears 
to  argue  the  motto^  on  the  part  of  the  state  of  New  York,  and  the  pre- 
cedent for  granting  it  has  been  established,  upon  very  grave  and  solemn 
argument,  the  court  do  not  require  an  ex  parte,  argument  in  favour  of 
their  authority  to  grant  the  subpoena,  but  will  follow  the  precedent 
heretofore  established.  The  state  of  New  York  will  be  at  liberty  to 
contest  the  proceeding  at  a  future  time  in  the  course  of  the  cause,  if 
they  shall  choose  so  to  do.    Ibid.    461. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

1  •  The  supreme  court  of  the  United  States  has  not  jurisdiction  by  habeas  cor- 
pus or  otherwise,  in  a  case  of  a  criminal  prosecution  instituted  in  a 
circuit  court  of  the  United  States,  for  the  purpose  of  examining  the 
judgment  and  proceedings  of  that  court  in  such  cases.  Ex  parte 
Tobiae  JVatkim.    192. 

2.  Habeas  corpus. 
8.  Jurisdiction. 

TREASURY  STATEMENTS. 

1.  An  account  suted  at  the  treasury  department  which  does  not  arise  in  the 

ordinary  mode  of  doing  business  in  that  department,  can  derive  no  addi- 
tional validity  from  being  certified  under  the  act  of  congress.  A  trea- 
sury statement  can  only  be  regarded  as  establishing  items  for  moneys 
disbursed  through  the  ordinary  channels  of  the  department,  where  the 
tmosacticns  are  shown  by  its  books,  in  these  cases  the  officers  may 
well  certify,  for  they  must  have  official  knowledge  of  the  facts  stated. 
The  United  States  vs.  Bt^ford.    29. 

2.  But  when  moneys  come  into  the  hands  of  an  individual,  not  through  the 

officers  of  the  treasury,or  in  the  regular  course  of  official  duty,  the  books 
of  the  treasury  do  not  exhibit  the  facts,  noi  can  they  be  Iqiown  to  the 
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omcen  of  the  deptrtment.  In  luch  t  case  the  tlaifliim  the  United 
States  for  money' thus  in  tlie  liandi  of  a  tliird  person  must  tie  establish- 
ed, not  bj  a  trsasory  sUtement,  but  by  the  evidence  on  which  that 
statement  was  made.    IHcL    29. 

TRIAL  BY  JURY. 

1.  The  amendment  to  the  constltntion  of  the  United  States,  by  which  the 
trial  by  Jury  was  secvred,  may,  hi  a  Jost  sense,  be  weli  construed  to  em- 
brace ail  sQits  which  are  not  of  eqttity  or  admiralty  jurisdiction,  whatever 
may  be  thd  peculiar  form  which  they  may  assume  to  settle  1^  rights. 
JPmnom  rv,  B€^9rd  et  ai.    447. 

%  The  trial  by  jury  is  justly  dear  to  the  American  people.  It  has  always 
been  an  object  oVdeep  interest  and  solicitude,  and  every  encroachment 
upon  it  has  been  watched  with  great  jealousy,  The  right4o  sucL*  a  trfail 
is,  it  is  belieTod,  hicorporated  into,  and  secured  in  every  state  constitu- 
tion in  the  union.    /M.    446. 

TRUST  AND  TRUSTEE. 

Whenever  a  person  by  will  giv^  property,  and  points  out  the  obfect,  thtf 
property,  and  the  way  in  which  it  shall  go,  a  trust  is  created,  unless  he 
shows  clearly,  that  bis  desire  expressed,  is  to  be  controlled  by  the  tr|is- 
tee,  and  that  he  shall 4iave  an  option  to'defeat  it. '.  MgUi  vs.  The  Thif- 
tee$  of  the  Sailor's  Snug  Hdrbowr.    119. 

USURY. 

1.  The  taking  of  interest  in  advance  upon  the  discount  of  a  note  in  the 

usual  course  of  business  by  a  banker,  is  not  usury.  This  has  been  long 
settled,  and  is  not  now  open  for  controversy.  2%omton  vs.  The  Bank 
of  Waehington,    40. 

2.  The  taking  of  interest  for  sixty-four  days  on  a  note  is  not  usury,  if  the  . 

note  given  for  sixty,  days,  according  to  the  custom  and  usage  in  the 
banks  at  Washington,  was  not  doe  and  payable  until  the  sixty-fourth 
day.  In  the  case  of  Renner  vs.  The  Bank  of  Columbia,  9  Wheat.  681.. 
it  was  expressly  held,  that  under  that  custom  the  note  was  not  due  and 
payable  befoM  the  sixty-fourth  day^  for  until  that  time  the  maker  could 
not  be  in  default.  Ibid.  40. 
8.  Where  it  was  the  practice  of  the  party  who  had  a  sixty  day  note  discount- 
ed at  the  bank  of  Washington,  to  renew  tlie  note  by  the  discount  of 
another  note  dn  the  sixty-third  day,  the  maker  not  being  in  fact  bound 
to  pay  the  note  according  to  the  custom  prevailing  in  the  district  of 
Columbia;  such  a  transaction  on  the  part  of  the  banker  is  not  usurious, 
although  on  each  note  the  discount  for  sixty-four  days  was  deducted. 
Each  note  is  considered  as  a  distinct  and  substantive  transaction.  If 
no  more  than  legal  interest  is  taken  upon  the- time  the  new  note  has  to 
run,  the  actual  application  of  the  proceeds  of  the  new  note  to  the  pay- 
ment of  the  former  note  before  it  coaxes  due,  does  not  of  itself  make 
the  transaction  usurious.  Something  more  must  occur.  There  must 
be  a  contract  between  the  bank  and  the  party  at  the  time  of  such  dis- 
count, that  the  party  shall  not  have  the  use  and  benefit  of  the  proceeds 
until  the  former  note  becomes  due,  or  that  the  bank  shall  have  tlie  use 
and  benefit  of  them  in  the  mean  time.    Ibid,    42. 
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See  PuflonsM.  Annor  end  Oakey»412. 

VIRGINIA  LAND  TITLES. 
LMd  end  bud  tMei.  1»  S, «» 4. 

WILLS  AND  TESTAMENTS. 

Hie  intent  pf  the  teeUtor  if  the  cerdinti  rale  in  the  cenetraetioB  of  wiHt ; 
and  if  tbtt  intent  can  be  cleariy  pereeiTed,  and  ia  not  eentiaiy  to  aome 
poaiUYe  role  of  hit,  it  moat  pieTafl ;  althongb  in  giTing  eflbet  to  it» 
aome  worda  ahonld  be  rejected  or  ao  reatiiined  in  their  application  aa 
to  change  their  liteialmtening  hi  the  paitieiiburinatance.  FkUojfttaL  ^ 
Ta.  JEtrtg*a  Xefaae.    877. 

WRIT  OF  ERROR. 

1.  Amendment,  1. 

9.  If  the  writ  of  enor  be  bioughtby  the  [Oafaitlff  below,  than  the  aom  wUdi 
the  deebration  ahowa  to  be  doe  may  be  atill  iec$¥eied»  ahoidd  the 
judgment  for  a  amaller  aom  be  rayeiaed ;  and  eonaaqoently  the  whole 
aom  claimed  ia  atiD  hi  diapote.    Oardan  Ta.  Ogdm.    84. 

8.  Bat  if  the  writ  of  enor  be  bioaght  by  the  defendant  in  the  origfaHd  action, 
the  judgment  of  thia  court  can  only  affirm  that  of  the  cfatuit  court,  and 
coneeqoently  the  mette^  in  diapote  cannot  eiceed  the  amoont  of  tliat 
judgment  Nothing  bat  that  judgment  ia  in  diapute  betweao  flie  par- 
tiea.    Jbid.    84. 

*  4.  The  court  liu  no  authority,  on  a  writ  of  error  from  a  atate  courts  to  dedbre 
a  state  law  Toid  on  account  of  ita  colUalon  with  a  atate  conatitution ;  it 
not  befaig  a  caae  embraced  in  the  judidaiy  act,  which  glToa  the  power 
of  a  writ  Of  error  to  the  higheat  judicial  tribunal  of  the  atate.  Jdckton 
▼a.  JCMpMra.    880. 

5.  The  rbcord  cc^iiiated  of  the  petition,  the  anawer,  the  whole  teatimony, 
aa  well  depoaitioAa  aa  documents,  faitroduced  by  either  party^  and  the 
fiat  of  the  judge,  that  Armor,  the  plaintiff  below,  recover  the  ^ebt  aa 
demanded.  The  difficulty  is  to  decide  under  what  character  we  shall 
consider  thia  relerence  to  the  reTialng  power  of  thia  court  If  treated 
atrictly  aa  a  writ  of  error,  it  la  certainly  tiot  an  attribute  of  that  writ, 
a(»cording  to  the  common  law  doctrine,  to  aobmlt  the  teatimony  aawell 
aa  the  law  of  the  caae  to  the  revision  of  thia  court;  and  tiiea  thero  la 
no  mode  in  whidi  the  court  can  treat  this  caae,. but  in  the'  natun  of  a 
bill  of  exceptiona.  The  court  ia  not  at  liberty  to  treat  thia  caae  u  en 
appeal  in  a  court  of  equity  juriadiction,  uiider  the  act  of  1808 ;  because 
the  party  liaa  not  brought  up  his  cause  by  appeal,  but  by  writ  of  error. 
Panam  va.  jflrmor  and  Oakey.   425. 

WRIT  OP  RIGHT. 

1.  In  a  writ  of  ri|^t  the  tenant  may,  on  the  mise  joined,  aet  up  a  title  out 
ofUmaelfand  in  a  third  person.  Ifanythhigwhich  fell  fiom  Ala  court 
in  the  caae  of  Greene  «t.  Liter,8  Craneh,  229,  can  be  supposed  to  give 
countenance  to  the  oppoeifa  doctrine,  it  is  done  away  by  the  expbna^ 
tipn  given  by  the  court  fai  Greene  «f.Watldna,  7  Wheaton,  81.  It  is 
thero  hdd  down  that  the  tenant  may  give  in  evidence  the  title  in  a  third 
peraon  (br  the  purpoae  of  diaproving  the  demandant^a  aeisin :  that  a 
Vol.  III.~ST 
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writ  of  right  doM  bring  into  eontrovany  the  mera  right  of  the  parties  to 
the  soit ;  and  if  ao,  it  by  conaeqoenee  authoriiea  either  party  to  eatab- 
liah  by  eTidence  tha^  the  oth^  haa  no  right  whatever  in  die  demanded 
premiaes :  or  that  hia  mete  right  ia  inferior  to  that  aet  op  against  him. 
IngiU  TB.  I%e  IhudieM  qfihe  SaShf^B  Sniug  Barbam.  188. 
a.  In  a  writ  of  right  on  the  miae  johied  on  the  mere  right,  under  a  eomitfor 
the  entire  tii^t,  a  demandant  may  recover  a  leaa  quantity  than  the  ea- 
Unfy.    nUL    188. 


THE  END. 


JAMES  KAY,  JUN.  &  CO. 

Frinten»  Libraiy  Street. 
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